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Foreword 

The  Legislative  Research  Center  of  the  University  of  Michigan 
Law  School  herewith  presents  the  first  of  a  series  of  volumes  which 
will,  over  the  years,  assume  very  substantial  proportions — a  series  pre- 
pared and  published  by  the  Center  dealing  with  current  problems  of 
statute  law.  In  this  foreword  it  is  appropriate  to  describe  the  organiza- 
tion and  explain  the  objectives  of  the  Center. 

First  established  at  the  beginning  of  the  academic  year  1950-195 1, 
the  Center  is  being  developed  to  promote  teaching,  research,  and  serv- 
ice in  relation  to  contemporary  statutes,  state  constitutions,  and  other 
"written  law."  Until  comparatively  recent  years  the  common  law,  that 
is  the  judge-made  law  derived  from  judicial  decisions,  has  been  the 
principal  concern  of  most  of  the  clients  of  the  law  offices  of  the  land. 
Accordingly,  in  the  law  schools,  it  being  their  duty  to  train  young  men 
and  women  to  take  care  of  clients'  problems,  attention  has  very  natu- 
rally been  concentrated  on  courses  in  the  common  law  areas  of  the 
corpus  juris.  But  times  are  changing.  The  statute  book,  and  the  ever- 
increasing  volume  of  statutory  enactments  and  administrative  regula- 
tions, affecting  trade  practices,  levying  taxes  and  duties,  licensing 
business  endeavors,  governing  industrial  and  labor  relationships,  and 
prescribing  statutory  standards  to  be  followed  in  almost  every  walk  of 
human  activity,  all  taken  together,  are  materially  changing  the  charac- 
ter of  much  of  the  law  practiced  in  the  United  States.  We  have  taken 
long  strides  toward  the  substitution  of  law  written  by  legislatures  and 
legislative  agencies  for  law  developed  by  the  courts  through  the  medium 
of  judicial  decisions.  The  lawyer  of  today  must  know  his  statute  book, 
and  he  must  know  how  to  use  it.  Different  materials  are  investigated 
and  different  techniques  are  resorted  to.  The  lawyer  must  possess  a 
new  equipment  carrying  him  far  from  judicial  decisions  and  the  con- 
ventional digests,  citators,  annotated  series  and  other  "case"  devices. 
With  this  changing  scene  in  mind,  the  Legislative  Research  Center  has 
been  established  to  promote  teaching,  research,  and  service  in  "written 
law."  We  shall  keep  in  step  with  the  changing  times. 

The  Center  is  in  the  charge  of  two  members  of  the  law  faculty  who 
serve  respectively  as  Director  and  Assistant  Director,  the  latter  being 
immediately  responsible  for  the  direction  of  the  work  of  the  staff  of 
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graduate  research  assistants  and  secretaries.  Financial  support  is  de- 
rived in  part  from  general  University  funds  and  in  part  from  the 
William  W.  Cook  Endowment  Fund  for  legal  research.  Physical 
facilities  are  afiforded  in  the  William  W.  Cook  Legal  Research  Building. 
I  have  mentioned  the  triple  objectives,  i.e.,  promotion  of  teaching, 
research,  and  service.  So  far  as  teaching  is  concerned,  the  Center  supple- 
ments the  standard  Law  School  course  in  Legislation  with  advanced 
seminar  work  in  legislative  problems,  including  bill  drafting,  for  those 
who  wish  to  specialize.  Opportunity  is  thus  made  available  to  explore 
at  close  range  the  meaning,  purpose,  and  effect  of  specific  statutory 
structures  so  important  in  contemporary  affairs.  In  connection  with 
this  phase  of  the  program,  the  library  collection  is  being  expanded  by 
adding  all  manner  of  statutory  materials,  including  the  voluminous 
''legislative  histories"  of  the  more  important  statutes.  All  of  this  serves 
to  stimulate,  facilitate,  and  expedite  the  infiltration  of  contemporary 
statutory  materials  into  the  cognate  law  school  courses,  that  is,  into 
courses  in  fields  where  statute  law  has  assumed  important  proportions 
in  recent  years. 

So  far  as  the  research  program  of  the  Center  is  concerned,  the  oppor- 
tunities are  legion.  Moreover,  the  field  is  highly  diversified  as  may  be 
well  illustrated  by  reference  to  one  unique  task  that  has  recently  been 
undertaken — a  comprehensive  study  of  the  legal  problems  of  atomic 
energy,  involving  a  careful  examination  of  the  Atomic  Energy  Act  of 
1946  and  its  impact  upon  the  law  relating  to  peacetime  uses  of  this  new 
source  of  energy.  Another  major  task  currently  in  progress  is  the 
preparation  and  publication  of  monographic  studies  on  the  various 
phases  of  state  constitutional  law.  Most  of  the  state  constitutions  of 
the  United  States  are  outmoded  and  outdated.  Revision  is  in  the  air. 
In  Michigan,  for  example,  there  has  been  no  revision  since  1908,  and 
the  changes  that  have  taken  place  since  that  time  will  soon  compel  a 
complete  rewriting  of  the  fundamental  law  of  the  state.  The  constitu- 
tional studies  will  provide  useful  background  material  whenever  and 
wherever  constitutional  conventions  are  assembled. 

Still  another  phase  of  the  research  program  involves  service  to  out- 
side agencies  in  connection  with  contemporary  legislative  problems. 
Many  requests  for  help  are  received  from  members  of  the  Michigan 
Legislature  and  from  various  administrative  departments  of  govern- 
ment, as  well  as  from  such  organizations  as  the  State  Bar  of  Michigan, 
the  National  Conference  of  Commissioners  on  Uniform  State  Laws, 
and  various  sections  of  the  American  Bar  Association.  Such  requests 
call  for  substantial  amounts  of  research.  We  cannot  do  the  impossible, 
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but  within  available  facilities,  the  Legislative  Research  Center  en- 
deavors to  comply  with  many  such  requests  if  they  deal  with  problems 
of  genuine  contemporary  interest  and  constructive  value.  Certainly  such 
service  rendered  carefully  and  objectively  can  prove  of  genuine  value 
in  connection  with  the  growth  of  statute  law. 

Another  major  aspect  of  the  work  of  the  Legislative  Research  Cen- 
ter involves  a  continuing  study  of  contemporary  trends  in  state  legis- 
lation— studies  to  show  where  the  legislative  process  is  leading  us.  The 
present  volume  on  "Current  Legislative  Trends"  is  the  first  in  a 
continuing  series  of  annual  or  biennial  monographs  dealing  with  statute 
law  as  it  is  being  currently  written  into  the  books  by  the  several  legis- 
latures. This  first  volume  of  "Current  Trends,"  including,  as  it  does, 
such  interesting  contemporary  statutory  subjects  as  defamation  by 
radio,  statutory  notice  requirements,  the  right  of  dissenting  share- 
holders to  appraisals,  reciprocal  enforcement  of  support,  administrative 
enforcement  of  civil  rights,  photographic  records  as  evidence,  and 
other  subjects  of  substantial  concern,  constitutes,  so  far  as  we  know, 
the  first  attempt  to  publish  in  this  country  a  careful  and  objective  con- 
tinuing study  of  current  trends  in  statute  law.  In  view  of  the  ever 
increasing  importance  of  the  subject  matter,  it  seems  altogether  appro- 
priate that  these  studies  be  made  available  for  the  assistance  of  mem- 
bers of  the  legal  profession,  legislators,  and  others  who  are  interested 
in  current  legislative  developments.  If  the  series  serves  a  useful  purpose 
in  making  available  carefully  compiled  information  concerning  and 
appraisals  of  these  statutory  trends,  thus  promoting  better  understand- 
ing of  statutory  problems  and  their  solutions,  we  shall  feel  that  the 
Legislative  Research  Center  of  the  Law  School,  with  this  and  its  other 
activities  to  its  credit,  is  contributing  something  of  material  value  in 
the  contemporary  scene. 

E,  Blythe  Stason 
Dean,  University  of  Michigan 
Law  School 
Ann  Arbor,  Michigan 
July  1 8,  1952 
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Preface 

Dean  Stason  in  his  foreward  has  stated  the  broad  purpose  of  our 
Legislative  Research  Center,  He  also  has  indicated  our  awareness  that 
in  this  undertaking  of  a  series  of  volumes  on  "Current  Trends  in  State 
Legislation"  we  are  embarking  on  a  project  with  little  previous  experi- 
ence to  guide  us.  It  seems  appropriate,  therefore,  to  set  out  in  some 
detail  the  specific  part  this  series  of  volumes  plays  in  the  total  purpose 
of  the  legislative  research  program  of  the  University  of  Michigan  Law 
School,  and  also  to  indicate  the  manner  in  which  these  monographs  were 
prepared. 

Our  Purpose  in  Establishing  a  Volume  on  "Current  Trends" 

After  the  end  of  World  War  II,  Dean  Stason  made  the  decision 
actually  to  start  a  program  in  legislative  research  which  he  had  felt 
for  many  years  was  necessary  if  the  Law  School  was  properly  to  equip 
its  students  and  to  contribute  to  American  jurisprudence.  Before  decid- 
ing on  the  direction  of  the  program,  he  felt  that  a  study  should  be  made 
of  those  agencies  in  the  U.S.  outside  the  law  schools  which  were  work- 
ing in  the  field  of  legislation.  He  sent  two  members  of  his  law  faculty, 
L.  Hart  Wright  and  myself,  on  a  tour  of  representative  agencies  work- 
ing in  this  field  to  determine  on  what  kind  of  program  the  Law  School 
should  embark.  After  a  careful  check  of  the  literature  on  the  subject 
and  personal  visits  to  such  establishments  as  the  New  York  Law  Re- 
vision Commission,  the  Legislative  Reference  Section  of  the  Library 
of  Congress,  the  Legislative  Counsel's  Office  of  the  U.S.  Senate,  the 
Legislative  Reference  Bureaus  in  Wisconsin  and  Michigan,  and  the 
Reviser's  Office  in  Wisconsin,  we  reported  to  the  Dean  who  then 
established  the  Legislative  Research  Center  and  assigned  to  it,  as  its 
first  task,  the  preparation  of  a  series  of  volumes  of  which  this  is  the 
first. 

The  specific  purpose  of  these  volumes  is  to  fill,  even  though  only  in 
small  part,  the  vast  void  in  our  legal  literature  on  state  statutory  enact- 
ments. We  realize  that,  even  if  we  are  successful  in  our  efforts,  we 
truly  are  filling  only  a  small  part  of  the  void,  for  these  volumes,  at 
least  in  the  beginning,  will  only  deal  with  state  statutes  and  even  then 
only  with  what  we  like  to  think  of  as  private  law  statutes. 

One  result  of  our  investigations  was  a  firm  conviction  that  the  lack 
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of  legal  literature,  particularly  of  an  objective  and  scholarly  nature, 
was  most  acute  in  the  field  of  state  statutes  dealing  with  the  legal  rights 
and  relations  primarily  between  individuals  as  contrasted  with  those 
dealing  with  the  relations  between  government  and  individual.  Labor 
legislation  does  not  go  undiscussed  even  in  legal  journals  for  there  are 
strong  pressure  groups  affected  and  much  general  interest  is  generated ; 
statutory  regulation  of  trade  and  commerce  such  as  found  in  anti-trast 
laws  nearly  always  finds  proponents  and  opponents  who  will  fully  dis- 
cuss its  scope  and  merits ;  tax  statutes,  highway  programs,  criminal  laws, 
social  welfare  legislation  all  have  their  interested  and  articulate  groups 
either  within  government  agencies  or  among  organized  non-govern- 
mental groups.  Nor  do  we  lack  for  adequate  discussion  of  case  law 
generally,  not  only  in  law  reviews  but  in  the  tremendous  quantity  of 
case  digest  and  collection  publications  which  constitute  the  backbone 
of  a  profitable  industry.  These  publishers  even  publish  services  compil- 
ing important  statutes,  in  some  cases  even  of  state  enactments,  but 
almost  always  they  involve  government-individual  relations  such  as 
trade  regulation,  taxation,  and  similar  subjects  and  seldom  do  they 
attempt  to  critically  analyze  these  statutes.  We  found  nothing  like  a 
systematic  collection,  let  alone  discussion,  of  important  recent  state 
statutes  which  govern  a  person's  rights  to  sue  a  radio  station  for 
defamation,  the  right  to  notice  of  court  actions,  the  right  to  introduce 
photographic  copies  as  evidence,  or  the  rights  of  a  mortgagee  for  future 
advances.  We  know  that  no  hard  and  fast  lines  can  be  drawn  and  it  may 
even  be  questioned  whether  some  of  the  monographs  in  this  volume 
fall  clearly  and  exclusively  within  the  confines  of  private  law  as  we  have 
defined  it.  But  we  firmly  feel  that  there  is  a  vast  field  of  state  statutory 
enactment  which  is  of  real  importance  to  the  individual  members  of 
our  states  and  to  the  lawyers  and  legislators  who  represent  them  and 
yet  which  is  not  adequately  discussed.  Actually  even  our  law  schools 
do  not  take  sufficient  cognizance  of  them  in  their  instruction  of  law 
students.  Yet  for  the  vast  majority  of  the  practicing  bar,  other  than  the 
big  corporate  and  government  attorneys,  this  law  is  more  important 
than  any  other.  With  these  volumes  we  are  hoping  to  meet  at  least  part 
of  what  we  think  is  a  vital  need.  We  are  steering  a  largely  uncharted 
course,  but  we  are  certain  that  if  we  are  to  have  good  statutes  govern- 
ing the  relations  between  individuals  in  our  society  we  must  begin  to 
critically  discuss  such  legislation. 

Our  aim  is  to  write  primarily  for  two  groups — most  directly  for  the 
legislators  who  must  consider  and  pass  or  refuse  to  pass  the  laws,  and 
also  for  the  lawyers  who  must  advise  their  clients  as  to  such  laws. 
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We  hope  that  even  law  schools  and  their  facuUies  may  find  the  volumes 
of  value,  of  course,  but  they  are  not  our  chief  target.  Consequently,  a 
real  attempt  has  been  made  to  write  these  monographs  in  a  style  which 
the  reasonably  informed  and  intelligent  legislator  can  understand.  This 
may  open  us  to  the  charge  by  lawyers  of  being  too  elementary  and  lack- 
ing in  erudition,  but  we  feel  that  we  have  not  sacrificed  accuracy  or 
soundness  of  legal  analysis,  and  we  make  no  apologies  even  if  the  analy- 
sis is  sometimes  put  in  nonlegal  terms.  Occasionally  we  found  it  practi- 
cally impossible  to  avoid  legal  technicalities  and  language.  The  conscien- 
tious legislator  who  is  not  law-trained  may  find  the  going  a  little  rough 
in  such  cases  but  not  impossible  we  believe. 

Selection  of  Statutes  for  Study 

It  is  common  knowledge  among  those  who  work  extensively  with 
legislation  of  the  states  that  the  great  bulk,  in  terms  of  quantity,  of 
the  statutes  passed  during  a  given  year  deal  with  what  might  be 
termed  public  law  problems  as  contrasted  to  the  private  law  as  above 
described.  Even  with  this  tremendous  number  eliminated  from  con- 
sideration it  is  still  obvious  that  the  great  bulk  of  the  remaining  statutes, 
dealing  with  the  private  law  area,  do  not  merit  study  and  publication 
for  national  distribution  such  as  we  contemplated  either  because  they 
have  no  unusual  significance  even  within  the  enacting  state,  or  else 
have  only  local  significance.  Too  often  they  are  merely  correcting  some 
minor  point  or  adopting  case  law  in  the  state  or  handling  a  problem 
peculiar  to  a  given  jurisdiction.  Our  goal  instead  is  to  deal  only  with 
those  statutes,  recently  enacted  (this  volume  covers  statutes  enacted  by 
state  legislatures  during  1949,  1950,  and  1951),  which  seemed  to  us  to 
have  elements  of  significance  to  legislators  and  lawyers  throughout  at 
least  a  considerable  part  of  the  United  States.  We,  therefore,  have 
limited  our  consideration  to  those  enactments  ( i )  dealing  with  problems 
that  would  seem  likely  to  be  common  to  many  states,  and  (2)  incor- 
porating some  new  concept  such  as  a  new  solution  for  an  old  problem 
or  application  of  an  old  concept  to  a  new  problem. 

Even  so  limited  in  our  efforts  because  of  the  newness  of  our  venture 
and  the  limited  staff  we  could  employ,  we  felt  sure  that  at  least  our 
first  volumes  could  not  hope  to  do  more  than  select  a  dozen  or  so  statutes 
that  seemed  the  most  significant  to  us  and  make  studies  of  them,  not 
purporting  in  any  way  to  consider  in  a  given  volume  all  of  the  statutes  of 
sufficient  significance  passed  by  the  48  state  legislatures.  To  our  sur- 
prise (and  we  are  not  sure  whether  happily  or  unhappily),  we  found 
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that  the  number  of  such  statutes,  even  during  three  legislative  years, 
was  exceedingly  small.  We  are  even  almost  brave  enough  to  assert, 
though  with  the  usual  lawyer's  misgivings  of  any  absolute,  particularly 
where  discretion  and  definitions  are  involved,  that  we  have  within  the 
confines  of  this  volume  discussed  all  of  the  statutes  passed  by  state 
legislatures  during  these  three  years  which  are  of  general  interest 
within  our  own  definition. 

Actually,  it  is  obvious  that  no  such  statement  can  be  made  with  any 
great  assurance.  One  of  the  greatest  possibilities  for  omission  is  the 
manner  of  checking  recent  enactments  for  those  deemed  important  for 
study.  To  assure  the  greatest  possible  completeness  our  Assistant 
Director,  William  J.  Pierce,  has  personally  checked  the  enactments  of 
the  48  state  legislatures  for  "possibly  important  statutes"  to  study.  We 
felt  that  this  job  had  to  be  done  by  the  best  qualified  person  and  I  am 
personally  confident  that  the  task  has  been  well  done. 

The  reference  to  "possibly  important  statutes"  needs  some  explana- 
tion. Those  familiar  with  statutes  well  know  that  it  is  almost  impossible 
to  tell  just  how  significant  a  statute  is,  particularly  outside  the  particu- 
lar jurisdiction,  merely  by  reading  the  statute.  Realizing  this  fact  we 
have  one  of  the  stafif  make  a  preliminary  investigation  of  many  statutes, 
looking  to  both  statutory  and  case  background  in  the  jurisdiction.  Then, 
where  it  falls  within  the  field  of  specialization  of  one  of  the  Law  School 
faculty,  we  consult  with  that  faculty  member  before  we  determine 
whether  the  statute  seems  worthy  of  detailed  analysis  and  discussion. 
A  study  is  undertaken  only  when  the  staff  member  making  the  initial 
investigation,  the  faculty  member  if  one  was  consulted,  Mr.  Pierce, 
and  myself  agree  that  the  statute  warrants  publication  in  our  volume. 

In  the  course  of  our  first  two  years  we  have  made  many  preliminary 
studies  that  proved  only  that  the  statute  was  not  significant  for  our 
purposes.  However,  as  a  result  of  our  efforts  we  honestly  feel  that  we 
have  included  within  this  volume  practically  all,  if  not  all,  of  the 
statutes  that  come  within  the  scope  of  our  purpose,  and  in  fact  perhaps 
we  have  even  included  some  statutes  that  may  prove  to  be  of  no  per- 
manent value  to  the  country  in  general.  We  are,  nevertheless,  proud  of 
our  first  efforts  in  a  really  new  venture. 

Service  Aspects  of  Our  Program 

The  limitation  of  our  studies  to  statutory  proposals  actually  enacted 
is  another  example  of  the  fact  stated  by  Dean  Stason  in  his  foreword 
that  we  are  not  equipped,  as  yet,  with  the  personnel  to  perform  any 
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great  amount  of  direct  service  work  for  legislatures  and  interested  bar 
groups.  We  do  hope  to  be  able  to  gradually  expand  our  facilities  to 
this  end  and  are  proud  of  the  service  work  we  have  already  done  in 
Michigan  and  even  for  some  outside  groups.  Certainly  one  of  the 
greatest  services  to  legislators  in  the  48  states  which  we  could  perform 
would  be  to  make  studies  in  areas  where  there  "ought  to  be  a  law" 
and  not  limit  ourselves  to  those  already  dealt  with  by  at  least  one  state 
legislature.  There  are  several  reasons  for  so  limiting  ourselves.  Our 
limitations  of  staff  made  it  imperative  that  we  limit  ourselves  in  some 
way,  at  least  at  the  outset.  We  felt  that  the  greatest  need  of  the  great- 
est number  of  legislators  and  practicing  lawyers  was  an  analysis  of  new 
statutes  actually  passed  if  for  no  other  reason  than  that  these  statutes 
were  actualities  creating  present  problems  and  at  least  were  important 
enough  to  have  commended  themselves  to  one  state  legislature.  In 
addition,  there  is  some  progress  actually  being  made  in  the  "ought  to 
be  a  law"  field  by  such  groups  as  the  Commissioners  on  Uniform  Laws 
and  so  we  felt  we  should  start  in  the  area  where  there  was  the  greatest 
void. 

Personnel  and  Organization  of  Research 

In  adopting  our  program  and  initiating  the  "Current  Trends"  volume 
we  realized  that  the  supervision  of  from  4  to  6  research  personnel 
required  more  time  on  a  daily  basis  than  any  member  of  the  faculty 
with  the  usual  teaching  responsibilities  could  possibly  give  and  do 
justice  to  his  classroom  work.  Because  there  seemed  to  be  no  available 
person  with  sufficient  training  in  legislative  work  we  hired  William  J. 
Pierce  in  1949,  an  honor  graduate  of  the  Michigan  Law  School,  and 
for  nine  months  literally  "farmed  him  out" :  first,  with  the  New  York 
Law  Revision  Commission  where  he  worked  full  time  directly  under 
its  Executive  Director,  John  W.  MacDonald,  and  his  staff,  and  then 
to  the  Senate  Legislative  Counsel's  office  in  Washington,  D.C.,  where 
he  worked  as  a  member  of  the  staff  of  the  then  Chief  Counsel  Stephen 
E,  Rice. 

Since  July  i,  1950,  Mr.  Pierce  has  engaged  full  time  in  the  direct 
daily  supervision  of  the  work  of  the  research  staff.  This  staff  is  made 
up  completely  of  recent  law  graduates  who  plan  to  spend  from  12  to 
18  months  with  us.  With  our  limited  funds  we  have  so  far  filled  our 
staff  from  Michigan  graduates,  but  as  we  grow  we  hope  to  attract 
interested  persons  from  other  law  schools.  In  addition  to  the  daily  con- 
ferences with  Mr.  Pierce,  weekly  meetings  of  the  whole  staff  are  held 
to  afford  the  cross-cutting  of  ideas  and  suggestions  that  can  come  only 
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from  group  discussions  of  the  various  projects.  Consultation  with 
interested  faculty  members  is  always  held  where  a  faculty  member  is 
available,  and  then  the  innumerable  drafts  and  redrafts  are  subjected 
to  the  careful  and  detailed  criticisms  of  Mr.  Pierce  and  myself  on 
questions  of  scope,  thoroughness,  and  validity  of  analysis. 

In  spite  of  our  supervision  and  insistence  on  thoroughness  of  research 
and  analysis,  the  final  product  which  appears  as  a  monograph  in  this 
volume  is  in  a  real  sense  the  work  of  the  individual  under  whose  name 
it  appears.  We  insist  that  the  writer  be  exposed  to  the  varying  views 
of  the  persons  indicated,  that  all  sides  be  fairly  and  fully  treated,  and 
that  conclusions  reached  be  substantiated  by  thorough  research  and 
careful  analysis.  However,  the  ultimate  policy  conclusions  are  those  of 
the  authors,  modified  from  initial  conclusions  only  insofar  as  they  are 
persuaded  by  the  arguments  that  are  made  to  them.  We  make  this 
clear  not  to  avoid  personal  criticism  from  those  who  may  feel  that 
wrong  conclusions  have  been  drawn  but  rather  to  give  credit  where 
credit  is  due,  to  the  individuals  whose  work  each  of  the  monographs 
really  is.  The  ultimate  conclusions  stated  might  not  agree  with  those  of 
individual  faculty  members  consulted  or  of  Mr.  Pierce  or  myself,  but 
we  make  no  apologies  for  the  manner  of  presentation  and  adequacy  and 
thoroughness  of  the  analysis  of  which  we  are  proud  and  for  which  we, 
of  course,  must  accept  responsibility. 

Indicative  of  the  kind  of  thorough  research  in  which  the  individual 
staff  members  engage  are  the  personal  interviews  with  radio  station 
representatives  which  Mr.  Remmers  held  during  his  consideration  of 
the  Defamation  by  Radio  study,  the  innumerable  letters  with  adminis- 
trative agencies  in  many  states  which  Mr.  von  Otterstedt  sent  and 
received  in  his  consideration  of  Support  of  Dependents,  and  personal 
consultation  and  discussion  which  Mr.  Yager  had  with  representatives 
of  one  of  the  biggest  retail  stores  in  the  United  States  and  with  pho- 
tographers during  the  course  of  his  research  into  Photographic  Copies 
as  Evidence. 

We  had  hoped  to  include  within  this  volume  at  least  one  study,  made 
by  some  established  expert,  teacher,  or  practitioner,  of  a  statute  which 
seemed  to  us  to  necessitate  the  vast  background  of  knowledge  and 
understanding  that  simply  could  not  be  expected  of  a  recent  graduate 
within  reasonable  time  limitations.  To  our  surprise  and  disappointment 
we  found  no  such  statute  requiring  this  kind  of  talent  during  the  legis- 
lative sessions  covered  in  this  volume.  We  do  expect,  however,  to 
include  such  studies  by  expert  research  consultants  in  future  volumes 
for  we  know  there  will  be  such  statutes  from  time  to  time. 
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One  other  caution  should  be  made  concerning  the  value  to  and  use 
by  individual  states  of  the  studies  presented  in  this  volume.  Our  dis- 
cussions of  statutes  are  made  in  terms  of  their  general  validity  and 
where  specific  suggestions,  particularly  when  reduced  to  suggested 
statutory  language,  are  made  it  should  be  realized  that  they  may  well 
have  to  be  modified  to  fit  a  particular  state's  needs  or  peculiar  legal 
history  on  a  problem,  and  in  no  case  are  they  meant  to  be  more  than 
starting  points  for  individual  legislatures  in  the  consideration  of 
adoption  of  statutory  policy  for  their  own  state.  We  have  made  a  real 
endeavor  to  present  all  sides  of  policy  questions  and  to  at  least  identify 
the  policy  conclusions  which  have  been  made  by  the  author  of  the 
monograph  and  necessarily  incorporated  in  conclusions  or  language 
suggested. 

Conclusion 

We  could  not  help  having  occasional  feelings  of  fear  and  trembling 
as  we  prepared  this  first  volume  of  a  series  for  which  we  have  such 
great  expectations.  We  are  sure  we  have  omitted  at  least  an  argument 
or  policy  consideration  in  one  or  more  studies  and  made  mistakes  oc- 
casionally. But  we  know  there  is  a  need  for  such  work  and  dare  to  hope 
we  are  making  a  substantial  contribution  even  in  this  first  volume.  We 
cannot  and  would  not  try  to  supplant  the  expert  draftsmen  and  service 
bureaus  which  now  serve  too  few  of  our  state  legislatures;  rather  we 
would  supplement  their  work  toward  the  same  goal  of  improving  the 
statutory  enactments  which  have  become  the  dominant  force  in  formu- 
lating legal  policy  even  in  the  private  law  area. 

If  we  have  disagreed  and  criticized  specific  enactments,  we  hope  our 
efforts  will  be  taken  as  aimed  at  constructive  and  not  destructive  criti- 
cism. Our  system  of  case  law  is  based  on  the  presentation  of  varying 
views  and  surely  the  same  is  needed  in  the  field  of  statutory  enactments. 
We  welcome  suggestions  and  criticisms. 

The  acknowledgements  we  could  make  in  making  Dean  Stason's 
basic  idea  bear  fruit  are  too  many  to  recite  here  but  I  would  mention 
at  least  those  to  whom  we  are  so  deeply  indebted,  though  they  are  not 
in  any  way  responsible  for  our  shortcomings :  Associate  Professor  L. 
Hart  Wright  who  contributed  so  much  to  the  conception  of  this  volume 
and  its  general  purpose ;  Professor  Lewis  M.  Simes,  Director  of  Legal 
Research,  without  whose  guidance  and  support  our  task  would  have 
been  infinitely  more  difficult;  Professor  John  W.  MacDonald,  Execu- 
tive Director  of  the  New  York  Law  Revision  Commission;  Stephen 
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E.  Rice,  Legislative  Counsel  for  the  U.S.  Senate  while  Mr.  Pierce  was 
in  training  there;  and  the  members  of  our  faculty  who  gave  freely  of 
time  and  advice. 

I  would  be  remiss  if  I  failed  to  here  express  my  deep  personal  in- 
debtedness to  the  members  of  our  staff  whose  names  appear  in  the 
table  of  contents.  They  undertook  their  assignments  not  as  jobs  but  as 
opportunities  to  contribute  in  some  measure  toward  our  ultimate  goal 
of  improving  statutory  law.  Their  loyalty  and  diligence  has  been  all 
we  could  ask.  My  last  and  deepest  indebtedness  is  to  Assistant  Pro- 
fessor William  J.  Pierce,  our  Assistant  Director,  except  for  whom 
above  all  others  this  volume  could  not  have  been  published. 

Samuel  D.  Estep 
Director 
Ann  Arbor,  Michigan 
July  28,  1952 
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Recent  Legislative  Trends  in  Defamation  by  Radio 

Donald  H.  Remmers* 

Some  of  the  most  interesting  problems  raised  by  the  rapid  growth 
of  radio  broadcasting  in  the  last  twenty  years  have  been  those  of 
defamation/  a  field  of  tort  law  formulated  in  times  which  could  hardly 
have  contemplated  modern  broadcasting.  Recent  legislation  in  a  num- 
ber of  states  has  endeavored  to  solve  some  of  these  defamation-by-radio 
problems  by  relieving  a  radio  station  from  liability  for  defamations 
broadcast  by  it  in  instances  in  which  the  speaker  was  not  a  member  of 
the  staff  of  the  station,  if  the  station  could  not,  by  the  exercise  of  due 
care,  have  prevented  the  defamatory  utterance.^  Previously  such  sta- 
tions, in  most  states,  had  been  subject  to  strict  liability  for  any  def- 
amation uttered  over  their  facilities,  whether  or  not  the  station  could, 
in  any  way  short  of  not  engaging  in  the  broadcasting  business,  have 
prevented  the  utterance.^  It  is  with  the  ultimate  advisability  of  such 
legislation  that  this  study  will  deal, 

I.  Defamation  in  General 

Elements. — Defamation  results  from  a  communication  "which  tends 
to  diminish  the  esteem,  respect,  goodwill  or  confidence  in  which  the 
plaintiff  is  held,  or  to  excite  adverse  or  derogatory  feelings  or  opinions 
against  him."*  The  tort  lies  not  in  the  hurt  to  the  defamed  party's 
feelings,  but  in  the  injury  caused  his  reputation — the  feelings  toward 
him  entertained  by  other  persons.  Thus,  it  is  essential  that  the  defama- 
tory utterance  be  communicated  to  someone  other  than  the  defamed — 
that  it  be  "published." 

Distinction  between  Libel  and  Slander. — Inherent  in  many  of  the 
complications  encountered  in  the  field  of  defamation  is  the  distinction 
which  has  long  been  drawn  between  two  supposedly  distinct  categories 

*  Legislative  Analyst,  Legislative  Research  Center,  University  of  Michigan.  Mem- 
ber of  the  Michigan  Bar.  A.B.,  Missouri,  1947;  LL.B.,  Michigan,  1950. 

1  See  Wittenberg,  Dangerous  Words  265    (1947). 

2  When  reference  is  made  henceforth  to  the  liabiHty  of  the  "station,"  an  inclusive 
term  encompassing  the  owner,  licensee,  or  operator,  and  the  agents  of  such  owner, 
licensee,  or  operator,  is  intended. 

3  Prosser,  Torts  §93  (1941). 
*Id.  §91. 
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of  defamation,  libel  and  slander.  In  simpler  times  the  problem  was 
merely  to  determine  whether  the  utterance  had  taken  an  oral  or  a  writ- 
ten form.  If  the  former,  the  appellation  "slander"  was  attached;  if 
the  latter,  "libel."  The  label  was  of  considerable  significance  to  the 
complaining  party,  for  proof  of  damages  was  not  required  of  a  com- 
plainant in  libel,  the  existence  of  damage  being  presumed  from  the 
mere  fact  of  publication.  In  slander,  however,  proof  of  damage  was 
r-equired  in  all  but  a  few  instances. 

Strict  Liability. — Defamation  is  one  of  the  few  torts  in  which  lia- 
bility usually  attaches  without  any  showing  of  fault.^  The  publisher 
need  not  have  acted  through  malice  or  even  with  negligence ;  the  mere 
fact  that  he  published  a  defamatory  remark  will  subject  him  to  liability. 
Quite  naturally,  there  are  those  who  believe  this  burden  is  an  exces- 
sively heavy  one,  particularly  when  placed  on  the  shoulders  of  those 
whose  business  it  is  to  gather  and  disseminate  the  news  as  rapidly  as 
possible.  And  some  courts  also  have  evinced  a  similar  inclination  to 
require  at  least  a  showing  of  negligence  in  order  to  impose  liability.^ 

Defenses. — Truth  will  be  a  complete  defense  to  civil  liability  except 
in  jurisdictions  where  the  defendant  is  further  required  to  show  that 
he  published  in  good  faith. '^  Also,  rather  extensive  areas  have  been 
deemed  privileged  from  action  for  defamation  where  it  is  thought  in 
the  public  interest  that  completely  free  expression  should  be  protected, 
even  at  the  sacrifice  of  some  protection  to  innocent  persons.  Among 
these  are  judicial  proceedings,  legislative  proceedings,  and  communica- 
tions between  husband  and  wife.  Other  factors,  though  not  defenses, 
may  serve  to  mitigate  damages.  These  include  good  faith  on  the  part 
of  the  defendant  tortfeasor  and  a  full  retraction  of  the  defamatory 
remark  through  the  same  medium  which  first  carried  the  defamation. 

11.  Defamation  by  Press — General  Background  for 
Newer  Media 

Almost  without  exception,  the  law  of  libel  as  applied  to  the  press 
imposes  strict  liability  on  newspapers  for  their  defamations.  Thus, 
inadvertent  defamations,  even  though  not  preventable  by  the  exercise 
of  due  care,  subject  the  newspaper  to  liability.  Not  only  may  the  owner- 

^  Of  similar  character  are  liability  for  the  escape  of  fire,  liability  for  blasting 
operations,  liability  growing  out  of  the  keeping  of  dangerous  animals,  and  liability 
for  the  collection  in  dangerous  quantities  of  substances  not  naturally  on  the  land. 
Harper,  Torts  §155  (1933)- 

6  Prosser,  Torts  §93  (1941). 

^/d.  §95. 
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ship  of  the  offending  paper  be  subject  to  the  liability,  but  also  all  persons 
who  were  primary  participants  in  the  pubHcation.®  However,  relaxation 
by  some  courts  of  these  stringent  rules  is  to  be  seen  in  the  requirement 
that  the  publication  be  either  intentional  or  negligent.  Thus,  in  many 
jurisdictions,  liability  is  not  imposed  for  intentionally  defamatory  mat- 
ter published  accidentally  but  is  imposed  for  accidentally  defamatory 
matter  published  intentionally.® 

In  further  relaxation  of  strict  liability  as  applied  to  the  press,  a  con- 
siderable amount  of  legislation  has  been  enacted.  Possibly  the  most 
common  statute  is  that  which,  in  situations  where  publication  was  in 
good  faith  and  was  followed  by  a  full  and  fair  retraction  at  the  instance 
of  the  defamed  party,  limits  damages  to  those  which  can  be  proved.^" 
Other  states  have  provided  simply  that  a  retraction  will  be  considered 
in  mitigation  of  damages, ^^  and  several  states  have  provided  that  where 
an  editor  acted  in  good  faith,  knew  nothing  of  the  publication  of  the 
libel,  and  by  the  exercise  of  due  care  could  not  have  prevented  such 
publication,  he  will  be  absolved  from  any  liability.^^ 

Of  another  sort,  and  designed  as  a  preventive  measure,  is  the  legisla- 
tion found  in  most  states,  providing  for  specific  criminal  sanctions 
against  libel. ^^  ■ 

III.  Defamation  by  Radio — General  Problems  at 
Common  Law 

Libel  or  Slander? — Having  noted  earlier  the  rather  significant  ob- 
stacles in  the  path  of  the  plaintiff  seeking  recovery  in  slander,  which 
are  not  placed  on  one  suing  in  libel,^*  it  is  not  surprising  that  considerable 

8  Primary  participants  in  the  publication  are  here  being  distinguished  from  persons 
such  as  news  vendors,  who  are  usually  considered  to  be  only  secondary  participants. 
Id.  §93. 

^  Compare  the  situation  where  the  newspaper  editor  writes  an  editorial  containing 
intentionally  defamatory  matter,  decides  not  to  print  it,  but  thereafter  accidentally 
inserts  it  on  the  editorial  page,  with  the  case  where  the  editor  intentionally  submits 
an  editorial  in  which  he  defames  a  character  whom  he  had  thought  merely  fictitious, 
but  who  turns  out  to  be  real.  See  Id.  §  93. 

One  court  has  held  that  the  local  paper  is  not  to  be  held  liable  for  defamations 
received  by  it  from  one  of  the  reputable  wire  services  where  there  was  no  cause  for 
the  local  editor  to  suspect  the  tortious  nature  of  the  material.  Layne  v.  Tribune  Co., 
108  Fla.  177,  146  So.  234  (1933)- 

10  £.(/.,  Ky.  Rev.  Stat.  §411.050  (1948). 

^'^E.g.,  Mo.  Rev.  Stat.  c.  100,  §48  (1944). 

'^^E.g.,  Wash.  Rev.  Stat.  Ann.  §2427  (1940). 

13  Compare  the  Connecticut  statute,  setting  penalties  at  a  maximum  of  $500  or  one 
year  in  jail,  Conn.  Rev.  Gen.  Stat.  §8518  (1949),  with  the  Arkansas  statute  setting 
the  maximum  at  $5000  and  one  year  in  jail,  Ark.  Stat.  Ann.  tit.  41,  §41-2402  (1947). 

1*  See  p.  2  supra. 
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interest  and  controversy  have  been  occasioned  by  the  question  into  which 
category  defamation  by  radio  falls.  The  courts  have  been  almost  unani- 
mous in  holding  that  the  tort  should  be  called  libel,  particularly  when 
dealing  with  defamations  written  into  the  script/^  Where  the  defama- 
tion takes  the  form  of  an  ad  lib  remark,  some  courts  have  held 
the  absence  of  the  script  controlling  and  labeled  the  tort  slander.^® 
However,  several  writers^^  and  at  least  one  court^^  have  concluded  that 
defamation  by  radio  does  not  sufficiently  resemble  in  its  essentials  either 
libel  or  slander,  and  that  it  should  thus  be  accorded  a  separate  status. 

Application  of  General  Elements  of  Defamation. — The  utterance  of 
defamatory^®  words  over  the  radio  waves  readily  satisfies  most  of  the 
general  elements  of  defamation.^"  Certainly,  there  can  be  no  question 
but  that  such  utterances  are  capable  of  exciting  "adverse  feelings  or 
opinions  against"  a  person;  in  fact,  it  is  the  tremendous  potential  to 
do  irreparable  damage  to  innocent  persons  that  has  created  so  much 
controversy. 

Rather  subtle  problems  are  encountered  concerning  the  element  of 
publication  of  the  defamation.  In  general,  the  courts  have  taken  the 
view  that  all  primary  participants  in  the  broadcast  are  liable  as  pub- 
lishers of  the  defamation. ^^  Where  the  program  is  a  sponsored  network 
broadcast,  this  group  may  include  the  sponsor,  his  advertising  agency, 
the  artist  who  spoke  the  defamatory  words,  the  network  and  local  sta- 
tion broadcasting  the  program,  as  well  as  the  participating  individuals 
associated  with  these  various  component  stages  of  the  broadcasting 
process. 

Defenses. — In  the  main,  the  defenses  which  are  available  to  one 
charged  with  defamation  through  the  other  media  would  seem  to  be 
available  to  the  defendant  in  an  action  for  defamation  by  radio.  Simi- 
larly, the  wide  areas  of  privilege  would  seem  equally  applicable  to  the 
radio  broadcaster.^^ 

IS  Hartman  v.  Winchell,  296  N.Y.  296,  73  N.E.2d  30  (1947)  ;  Sorensen  v.  Wood, 
123  Neb.  348,  243  N.W.  82  (1932). 

1^  Locke  V.  Gibbons,  164  Misc.  877,  299  N.Y.  Supp.  188  (Sup.  Ct.  1937).  For  a 
criticism  of  this  distinction,  see  Donnelly,  "Defamation  by  Radio:  A  Reconsideration," 
34  Iowa  L.  Rev.  12,  15  (1948). 

^'^  E.g.,  2  Socolow,  The  Law  of  Radio  Broadcasting  §468  (1939);  Newhouse, 
"Defamation  by  Radio:  A  New  Tort,"  17  Ore.  L.  Rev.  314  (1938). 

18  Summit  Hotel  Co.  v.  N.B.C.,  336  Pa.  182,  8  A.2d  302  (1939). 

1^  In  the  interests  of  conservation  of  space,  the  term  "defamatory"  will  sometimes 
be  used  to  mean  words  which  may  later  be  the  subject  of  litigation  and  be  deter- 
mined to  have  been  defamatory. 

20  See  p.  I  supra. 

21  Prosser,  Torts  §93  (1941). 

22  See  Wittenberg,  Dangerous  Words  278  (1947). 
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In  one  area,  particularly  troublesome  problems  do  arise  relative  to 
the  broadcaster's  possible  defenses.  In  the  situation  where,  for  one  or 
another  reason,  the  broadcaster  is  compelled  to  make  his  facilities  avail- 
able, may  he  then  defend  against  a  defamation  action  growing  out  of 
such  broadcast  on  the  ground  that  the  broadcast  was  not  made  with 
his  consent  and  thus  that  he  should  not  be  liable  for  defamatory  matter 
therein?  This  situation  might  easily  arise  where  the  President  or  some 
important  public  official  asks  for  radio  time ;  the  broadcaster,  of  course, 
is  hardly  able  to  deny  the  request,  or  ask  for  a  script  in  advance. 

Similarly  difficult  problems  are  met  where  one  contracts  for  use  of 
the  station's  facilities  and  then  the  station  discovers  that  the  time  will 
be  used  to  utter  defamatory  remarks.  If  the  station  atempts  to  deny 
the  use  of  the  facilities  under  the  contract,  may  the  other  party  then  by 
mandatory  injunction  enforce  its  claims  for  the  time?^^  If  so,  where 
does  this  leave  the  broadcaster  when  he  is  sued  for  libel  ?  One  court  has 
said  that  "the  station  should  not  be  compelled  to  transmit  this  .  ,  . 
program  if  any  part  of  it  could  reasonably  be  construed  as  opening  the 
door  to  suits  against  it  for  slander  or  libel. "^^  Of  course,  the  real  diffi- 
culties arise  if  the  court  before  which  the  mandatory  injunction  is 
sought  decides  that  the  matter  can  reasonably  be  construed  not  to  be 
defamatory,  but  in  the  ensuing  suit  for  defamation,  a  contrary  decision 
is  reached. 

One  other  situation  deserves  brief  mention  here  and  will  be  discussed 
later.^^  Section  315  of  the  Federal  Communications  Act  of  1934  pro- 
vides that  no  broadcaster  need  give  broadcasting  time  to  any  political 
speaker. ^^  However,  if  time  is  allotted  to  one  political  speaker,  equal 
time  must  be  made  available  to  all  legally  qualified  candidates. ^^  The 
Act  further  provides  that  no  licensee  shall  have  the  right  of  censorship 
over  the  material  broadcast  by  any  political  speaker.^®  Again,  what 
defense  has  the  broadcaster  who,  having  allowed  one  political  speech 
in  keeping  with  his  feeling  of  responsibility  to  the  public,  must  then 
allow  other  political  speeches,  without  any  right  to  edit  defamatory 
matter  ? 

23  Rose  V.  Brown,  186  Misc.  553,  58  N.Y.S.  26.  654  (Sup.  Ct.  1945),  seems  to  in- 
dicate that  the  injunction  will  not  issue  under  these  circumstances. 

2*/d.  at  558,  58  N.Y.S.  2d  at  657. 

25  See  pp.  21-22  infra. 

2648  Stat.  1088  (1934),  47  U.S.C.  §315  (1946). 

^'^  "If  any  licensee  shall  permit  any  person  who  is  a  legally  qualified  candidate  for 
any  public  office  to  use  a  broadcasting  station,  he  shall  afford  equal  opportunities  to 
all  other  such  candidates  for  that  office  in  the  use  of  such  broadcasting  station.  .  .  ." 
Ibid. 

^^Ibid. 
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Conflict  of  Laws. — Once  the  broadcast  word  is  transformed  into 
radio  waves,  state  boundaries  cease  to  have  significance  in  containing 
its  movement  and  problems  of  choice  of  law  are  bound  to  arise.  Where 
a  network  program  from  New  York,  carried  in  forty-eight  states,  con- 
tains defamatory  matter  which  is  the  subject  of  suit  in  Michigan,  what 
law  should  apply :  New  York  law,  where  the  broadcast  originated, 
Michigan  law,  where  the  suit  is  brought,  or  the  law  of  some  other  state 
in  which  the  defamed  party  is  domiciled?  Because  of  the  diversity  of 
law  governing  defamation  in  the  various  states,  what  law  governs  may 
be  of  prime  importance  to  the  parties. 

The  obvious  physical  fact  is  that  any  defamation  by  radio  probably 
will  be  heard  by  someone  outside  the  state  of  inception  of  the  broadcast. 
In  the  case  of  "clear  channel""^  stations  and  network  broadcasts,  it  is 
likely  that  the  defamation  will  be  heard  in  each  of  the  forty-eight  states. 
Under  the  traditional  "multiple  publication"  rule,  each  separate  publi- 
cation of  defamatory  matter  constitutes  a  new  tort.^°  Thus,  the  party 
can  bring  an  action  for  each  publication.  Or,  since  the  action  for  def- 
amation is  a  transitory  one,  the  defamed  can  join  his  separate  causes 
of  action  and  sue  on  all  of  them  in  any  one  jurisdiction  in  which  he 
can  get  service  on  the  defendant.  In  this  latter  situation,  what  law  would 
apply;  the  law  of  each  of  the  various  jurisdictions  in  which  the  separate 
causes  had  arisen  ?  Such  a  solution  would  certainly  present  a  most  diffi- 
cult task  for  the  court  and  jury  where  the  multistate  libel  was  widely 
published. 

With  the  arrival  of  the  era  of  nationally  circulated  magazines  and 
newspapers,  some  courts  were  dissatisfied  with  the  prospect  that  defamed 
parties  would  bring  actions  in  each  jurisdiction  in  which  they  had  been 
libeled,  as  well  as  for  each  separate  publication  of  the  libel  within  these 
various  jurisdictions.  Alabama^^  and  New  York^"  led  the  way  in  the 
adoption  of  a  "single  publication"  rule  by  which  the  defamed  party 
would  have  available  only  one  cause  of  action  on  any  given  libel,  no 
matter  how  widely  it  was  published  or  how  long  a  period  of  time  the 
publications  of  the  libel  continued.  This  one  action  was  held  to  "engross" 

29  A  clear  channel  is  one  on  which  only  one  station  in  the  United  States  (and,  in 
principle,  in  the  entire  North  American  continent)  operates  at  night  time,  such  station 
operating  with  substantial  power,  i  Socolow,  The  Law  of  Radio  Broadcasting  §  24 
(1939). 

30  Hartmann  v.  American  News  Co.,  69  F.  Supp.  736  (W.D.  Wis.  1947)  ;  see 
Newell,  The  Law  of  Slander  and  Libel  §  192  (4th  ed.  1924). 

31  Age-Herald  Publishing  Co.  v.  Huddleston,  207  Ala.  40,  92  So.  193   (1921). 
32Wolfson  V.   Syracuse   Newspapers,   Inc.,  254  App.  Div.  211,  4  N.Y.S.  2d  640 

(4th  Dep't  1938). 
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all  other  causes  of  action  arising  out  of  other  publications,  and  thus  the 
number  of  publications  was  of  significance  only  in  determining  the 
damages  which  would  be  recoverable  for  the  total  libel.  But  again,  what 
law  was  to  apply  where  suit  was  brought  in  a  state  following  the  "single 
publication"  rule?  Would  the  court,  as  suggested  under  the  "multiple 
publication"  rule  where  the  defamed  chose  to  join  his  actions,  look  to  the 
laws  of  all  states  in  which  the  libel  was  published?  Or  would  the  court 
look  to  the  law  of  only  one  jurisdiction  in  determining  the  damages  in 
all  the  jurisdictions  where  the  libel  was  published?  In  a  recent  magazine 
libel  case  in  the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  the 
court  seemed  to  express  a  preference  for  the  latter  alternative,  but  felt 
compelled  under  the  law  of  the  state  in  which  the  case  arose  to  follow 
the  former.^^  Under  such  a  view  the  "single  publication"  rule  loses 
much  of  its  force  and  is  little  improvement  over  the  older  "multiple 
publication"  rule. 

There  seem  to  be  no  reported  cases  applying  the  "single  publication" 
rule  to  defamation  by  radio.  Recently  the  New  York  courts  have  ex- 
tended the  application  of  the  rule  to  libels  contained  in  books. ^*  Previ- 
ously it  had  been  held^^  that  such  an  extension  of  the  rule  would  not  be 
made,  on  the  ground  that  the  period  of  time  over  which  the  publications 
of  such  a  libel  would  extend  made  the  rule  inapplicable ;  that  the  rule  was 
designed  for  the  situation  where  the  libel  was  published  by  a  medium 
in  which  the  period  of  time  within  which  the  separate  publications  would 
occur  would  be  relatively  short,  as  in  the  magazine  and  newspaper  fields. 
Whether  the  courts  would  choose  to  extend  the  rule  to  defamation  by 
radio  is  debatable,  but  the  requirement  of  proximity  of  time  of  the 
separate  publications  would  seem  to  be  satisfied  by  radio  even  more  fully 
than  by  magazine  or  newspaper. 

Application  of  the  rule  of  "single  publication"  to  radio  still  would 
involve  the  difficult  choice  of  law  problem  mentioned  above.  Whether 
the  defamed  party  chooses  to  sue  on  only  one  cause  of  action  for  a 
defamation  by  radio  extending  over  several  states,  or  on  the  separate 
causes  of  action  arising  in  each  state  of  publication  and  is  forced  to 
consolidate  all  these  actions  in  one  under  the  "single  publication"  rule, 
he  must  still  meet  the  problem  of  which  law  to  apply  in  the  one  action. 

33  Hartmann  v.  Time,  Inc.,  166  F.  2d  127  (3d  Cir.  1927),  cert,  denied,  334  U.S. 
838  (1948). 

^^Gregoire  v.  G.  P.  Putnam's  Sons,  Books,  Inc.,  298  N.Y.  119,  81  N.E.  (2d)  45 
(1948). 

35  Gregoire  v.  G.  P.  Putnam's  Sons,  Books,  Inc.,  272  App.  Div.  591,  74  N.Y.S.  2d 
238  (ist  Dep't  1947),  48  Col.  L.  Rev.  475  (1948). 
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Suggested  solutions  to  this  choice  of  law  problem  have  included  appli- 
cation of  the  law  of  (i)  the  place  of  the  first  impact,  (2)  the  place  of 
origination  of  the  broadcast,  (3)  the  place  in  which  the  reputation  of 
the  defamed  may  be  said  to  reside,  and  (4)  the  place  of  the  domicile  of 
the  defamed.^^  The  first  suggestion,  in  addition  to  being  virtually  im- 
possible to  apply  in  the  radio  defamation  situation,  has  little  in  logic  to 
recommend  it  and  rests  on  a  mere  fortuity.  The  second  is  also  subject 
to  this  latter  objection,  but  does  have  in  its  favor  extreme  simplicity  of 
application.  The  third  suggestion  is  more  difficult  to  apply  but  seems 
better  adapted  to  the  rationale  of  the  action  for  defamation,  since  the 
tort  deals  with  injury  to  one's  reputation.  Since  one's  reputation  is 
usually  made  or  unmade  where  one  is  best  known,  the  law  of  this  state 
should  govern.  However,  there  are  great  difficulties  in  determining  the 
jurisdiction  in  which  one's  reputation  may  be  said  principally  to  reside, 
particularly  in  the  case  of  the  figure  enjoying  nationwide  prominence. 
The  fourth  suggestion  would,  in  most  instances,  coincide  with  the  prin- 
cipal locale  of  reputation  and  would  probably  be  somewhat  easier  to 
determine.  It  might  provide  a  fairly  workable  compromise  solution.^^ 

Strict  Liability  or  Negligence? — Disagreement  exists  among  both 
writers  and  courts  as  to  whether  the  basis  of  liability  for  defamation  by 
radio  is  to  be  determined  solely  by  the  factual  question  whether,  apart 
from  the  question  of  fault,  defendant  did  utter  the  defamatory  words, 
or  whether  it  must  also  be  shown  that  the  defendant  acted  without  due 
care  in  publishing  the  defamatory  words. 

The  case  of  Sorensen  v.  Wood,^^  decided  by  the  Nebraska  Supreme 
Court  in  1932,  was  the  first  important  case  involving  defamation  by 
radio  and  set  the  pattern  in  this  field  for  several  years.  The  court,  stat- 
ing that  the  trial  court  had  erred  in  submitting  the  case  to  the  jury  as 
if  "the  law  of  negligence  ,  .  .  were  the  .  .  .  basis  for  liability,"  held 

36  Note,  "The  Choice  of  Law  in  Multistate  Defamation  and  Invasion  of  Privacy : 
An  Unsolved  Problem,"  60  Harv.  L.  Rev.  941  (1947).  Note,  "Conflict  of  Laws- 
Single  Publication  Rule,"  24  So.  Calif.  L.  Rev.  103-5  (ipSo). 

3^  In  a  report  of  the  Committee  on  Uniform  Acts  on  Libel  and  Slander  and  Right 
of  Privacy  made  to  the  Executive  Committee  of  the  National  Conference  of  Com- 
missioners on  Uniform  State  Laws,  it  was  recommended  that  a  Uniform  Act  be 
drafted  whereby  in  a  case  involving  a  multistate  libel  the  complainant  would  be 
required  to  demand  the  total  damages  suffered,  and  the  tort  would  be  characterized 
as  composite  in  nature  without  importation  of  rules  prevailing  in  other  states.  Hand- 
book of  the  National  Conference  of  Commissioners  on  Uniform  State  Laws  238, 
241-42  (1949). 

38  123  Neb.  348,  243  N.W.  82  (1932)  (defamation  read  from  script  during  political 
broadcast) . 
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that  the  radio  broadcaster  was  subject  to  the  same  standard  of  strict 
liabiHty  as  appHed  to  the  press. 

The  defendant  company,  like  most  radio  broadcasters,  is  to 
a  large  extent  engaged  in  the  business  of  commercial  advertis- 
ing for  pay.  .  .  .  Such  commercial  advertising  is  strongly 
competitive  with  newspaper  advertising.  .  .  .  The  fundamen- 
tal principles  of  the  law  involved  in  publication  by  a  newspaper 
and  by  a  radio  station  seem  to  be  alike.  There  is  no  legal  reason 
why  one  should  be  favored  over  another  nor  why  a  broadcast- 
ing station  should  be  granted  special  favors  as  against  one  who 
may  be  a  victim  of  a  libelous  publication.^^ 

In  1934  a  federal  district  court  followed  this  reasoning  in  a  suit 
against  the  local  station  for  a  defamation  which  had  originated  with 
the  network  and  had  been  broadcast  by  the  defendant  local  station.^" 
The  court,  assuming  a  complete  absence  of  the  slightest  negligence, 
stated : 

[T]here  [was]  a  close  analogy  between  [defamation  by 
radio]  and  the  publication  in  a  newspaper  of  a  libel  under  cir- 
cumstances exonerating  the  publisher  of  all  negligence.  The 
latter  prints  the  libel  on  paper  and  broadcasts  it  to  the  reading 
world.  The  owner  of  the  radio  station  "prints"  the  libel  on  a 
different  medium  just  as  widely  or  even  more  widely  "read". 
In  the  case  of  the  newspaper  publisher  absence  of  negligence  is 
no  defense.  .  .  .  Yet  he  is  not  helpless.  He  knows  that  with- 
out any  fault  of  him  or  of  any  of  his  employees  some  one  some 
time  surreptitiously  may  insert  in  his  paper  some  line  of  libel. 
He  takes  that  risk.  He  can  insure  himself  against  resulting 
loss.*^ 

None  of  the  cases  in  which  the  rule  of  strict  liability  was  applied  to 
the  new  medium  of  radio  made  any  adequate  analysis  of  whether  such 
rule  was  proper  in  these  new  circumstances.  Rather,  for  the  most  part, 
the  courts  contented  themselves  with  a  recital  of  the  fact  that  strict 
liability  was  the  traditional  rule  in  the  newspaper  field,  followed  by  a 
none  too  closely  reasoned  assumption  that  defamation  by  radio  was 
sufficiently  similar  to  justify  imposition  of  the  same  rule.*^ 

39  Id.  at  357,  243  N.W.  at  86. 

*o  Coffey  V.  Midland  Broadcasting  Co.,  8  F.  Supp.  889  (W.D.  Mo.  1934). 

*i  Id.  at  890.  Probably  to  the  same  effect  in  invoking  strict  liability  for  radio 
defamation  were  Irwin  v.  Ashurst,  158  Ore.  61,  74  P.2d  1127  (1938)  ;  Singler  v. 
Journal  Co.,  218  Wis.  263,  260  N.W.  431  (1935);  Miles  v.  Louis  Wasmer,  Inc.,  172 
Wash.  466,  20  P.2d  847  (1933). 

*2  One  possible  exception  is  Sorensen  v.  Wood,  123  Neb.  348,  243  N.W.  82  (1932). 
An  elaborate  and  well-reasoned  brief  was  submitted  by  Professor  Lawrence  Void 
as  amicus  curiae.  The  court  took  cognizance  of  the  brief  in  its  opinion,  describing 
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In  1939,  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  Summit 
Hotel  Co.  V.  National  Broadcasting  Company*^  held,  as  a  matter  of 
common  law,  that  a  station  was  not  liable  for  an  ad  lib  defamation 
which  it  could  not,  in  the  exercise  of  due  care,  have  prevented.  The 
court  refused  to  apply  strict  liability  as  other  courts  had  done,  saying: 

The  confusion  of  concepts  has  come  about  through  the  ex- 
tension of  the  principle  of  liability  without  fault,  covering 
injuries  to  land  or  to  rights  in  land,  to  tort  liability  to  per- 
sons. .  .  . 

A  tort  today  implies  fault  or  wrong.  Tort  liability  must  be 
founded  upon  some  blameworthy  conduct,  or  lack  of  due  care 
resulting  in  the  violation  of  a  duty  owing  to  others.  .  .  .** 

It  must  be  an  unusual  case,  therefore,  and  one  amenable  to 
no  other  solution  as  a  matter  of  public  policy  that  would  re- 
quire this  Court  to  extend  the  exceptional  doctrine  of  liability 
without  fault  into  a  new  field  of  commercial  enterprise  in- 
volving no  recognizable  probability  of  danger.*^ 

The  court  further  indicated  that  the  analogy  of  strict  liability  in 
the  newspaper  libel  should  not  be  carried  over  to  defamation  by  radio, 
partly  because  of  the  complete  freedom  from  government  regulation 
enjoyed  by  newspapers,  as  contrasted  with  the  close  regulation  im- 
posed on  radio  by  the  Federal  Government.  To  the  argument  that  ab- 
solute liability  should  be  imposed  because  appellant  could  protect  itself 
therefrom  by  an  indemnifying  bond,  the  court  said: 

This  is  the  weakest  of  all  arguments,  and  begs  the  question. 
It  is  indeed  a  new  theory  that  a  substantive  rule  of  law  should 
be  based  upon  the  possibilities  of  an  indemnifying  bond  to 
save  an  innocent  person  from  loss.  If  an  indemnifying  bond 
is  to  be  the  basis  of  judgment,  then  in  all  actions  for  personal 
injury  it  would  be  well  to  establish  a  general  rule  of  absolute 
liability,  requiring  the  party  to  be  held  liable  without  fault  to 
take  out  a  bond.*** 

On  entirely  different  reasoning  the  New  Jersey  Court  of  Errors 
and  Appeals  in  Kelly  v.  Hoffman^''  also  rejected  the  rule  of  strict  lia- 
bility as  applied  to  the  local  station  publishing  defamatory  utterances. 

As  [a]  disseminator  like  booksellers  and  the  proprietors  of 
newsstands,  the  broadcasting  company  would  be  liable  if,  but 

it  as  "a  scholarly  analysis  of  the  facts  and  of  the  law  of  libel  as  presented  in  this 
unusual  case."   Id.  at  354,  243  N.W.  at  85. 

^3336  Pa.  182,  8  A.2d  304  (1939). 

44  Id.  at  187,  8  A.2d  at  304. 

^^  Id.  at  192,  8  A.2d  at  307. 

46 /d.  at  203-04,  8  A.2d  at  312. 

4^137  N.J.L.  69s,  61  A.2d  1943  (1948)- 
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only  if  it  had  failed  to  exercise  reasonable  care  to  see  to  it 
that  no  scandal  monger  should  take  advantage  of  its  facilities 
to  speak  over  its  microphone  matter  defamatory  of  other 
persons.*^ 

We  elect  to  decide  this  case  upon  the  broad  duty  of  this  de- 
fendant as  a  disseminator.*^ 

Insofar  as  the  courts  of  New  York  have  dealt  with  this  problem, 
the  due  care  standard  seems  to  be  the  rule.  In  Josephson  v.  Knicker- 
bocker Broadcasting  Co.,  the  Supreme  Court  of  New  York  County 
stated  that: 

The  physical  aspects  of  radio  broadcasting  warrant  a  rule 
that  if  the  management  of  a  radio  station  has  used  due  care 
in  the  selection  of  the  lessee  of  its  facilities  and  in  the  inspec- 
tion of  the  script,  it  should  not  be  liable  for  extemporaneous 
defamatory  remarks. ^° 

No  other  New  York  courts  seem  to  have  spoken  on  this  matter. 

Thus,  it  is  obvious  that  a  court,  which  has  not  previously  committed 
itself  as  to  whether  the  measure  of  liability  imposed  by  it  will  be  due 
care  or  strict  liability,  can  as  a  matter  of  common  law,  proceed  either 
way  without  lacking  good  authority  for  its  action. 

Rather  generous  amounts  of  legal  writing  outside  the  courts  have 
also  been  devoted  to  this  controversy.  Professor  Lawrence  Void's 
brief,  submitted  to  the  Nebraska  Supreme  Court  in  the  Sorenson  case 
and  proposing  adoption  of  strict  liability  was  the  landmark.  Void's 
argument  runs  as  follows : 

•  •  •  [W]hether  viewed  from  the  standpoint  of  equality  be- 
fore the  law,  protection  to  innocent  victims,  cause  of  the 
damage,  profit  from  the  operations  involved,  one-sidedness  of 
the  risks  concerned,  ability  to  bear  the  loss,  ability  to  pre- 
vent its  perpetration,  or  ability  to  arrange  for  self -protection 
through  indemnity  or  insurance,  the  same  conclusion  from 
the  standpoint  of  justice  reappears.  That  conclusion  is  that 
radio  broadcasting  publishers  are  not  entitled  to  greater  fa- 
vors than  other  publishers,  and  that  no  reason  is  apparent 
from  the  standpoint  of  justice  why  is  their  interest  innocent 
and  helpless  victims  should  be  sacrificed.  When  broadcasters 
and  their  passive  innocent  victims  are  regarded  together  as 
parts  of  the  single  picture  that  is  viewed,  it  seems  little  less 
than  presumptuous  to  claim  in  a  court  of  justice  that  the  risk 

*^  The  court's  quotation  is  from  Bohlen,  "Fifty  Years  of  Torts,"  50  Harv.  L.  Rev. 
72s,  731,  (1937). 

*9  Kelly  V.  Hoffman,  137  N.J.L.  695,  701-02,  61  A.2d  143,  147  (1948). 
50  179  Misc.  787,  788,  38  N.Y.S.2d  985,  986  (Sup.  Ct.  1942). 
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of  "character  assassination"  created  by  the  commercial  ac- 
tivity of  broadcasting  stations  ought,  to  the  greater  advan- 
tage of  such  stations,  to  be  thrown  on  their  passive  and  in- 
nocent victims.^^ 

Professor  Donnelly  states  the  case  for  strict  liability  in  the  follow^- 
ing  terms : 

In  determining  whether  radio  stations  should  be  held  to  the 
strict  liability  of  newspapers,  it  is  well  to  consider  the  ra- 
tionale of  liability  without  fault.  There  are  many  activities 
which  create  situations  fraught  with  some  danger  to  others, 
but  because  of  the  general  social  utility  of  the  activities  the 
risk  is  not  regarded  as  unreasonable.  Consequently,  there  is 
neither  ethical  nor  social  fault  in  engaging  in  such  activities. 
Where  harm  results  the  loss  necessarily  must  fall  upon  one  or 
the  other  of  the  parties,  and  in  balancing  the  individual  and 
social  interests  involved  the  courts  have  been  influenced  by 
the  capacity  of  the  respective  parties  to  bear  the  loss.  Where 
dangers  from  socially  desirable  conduct  are  especially  great 
and  where  the  person  carrying  on  the  activity  is  greatly  bene- 
fited therefrom  in  comparison  to  the  loss  to  the  injured  per- 
son and  is  in  a  peculiarly  advantageous  position  to  administer 
the  risk  by  distributing  the  loss  or  passing  it  on  to  the  public, 
the  risk  of  such  losses  is  imposed  upon  the  person  causing 
them,  irrespective  of  fault.  .  ,  .  The  problem  is  purely  one 
of  allocating  a  probable  or  inevitable  loss  in  such  a  manner 
as  to  entail  the  least  hardship  upon  any  individual  and  thus 
to  preserve  the  social  and  economic  resources  of  the  com- 
munity.^^ 

Of  course,  reconciliation  of  arguments  for  strict  liability  with  those 
favoring  a  due  care  standard  as  expressed  in  Summit  Hotel  Co.  v. 
N .B.C.^^  is  impossible.  Void  makes  a  careful  and  detailed  comparison 
of  the  latter  case  and  Sorensen  v.  JVood/*  observing  that  "the  Penn- 
sylvania Court  asserted  that  Pennsylvania  law  of  defamation,  unlike 
that  of  various  other  jurisdictions,  does  not  involve  absolute  liability 
but  only  a  high  standard  of  care"  and  that  the  Pennsylvania  Court 
further  "asserts  in  effect  that  the  general  rule  in  tort  law  is  that  there 
is  no  liability  without  fault."^^  Citing  abundant  authority,  Void  brands 
this  latter  statement  a  "preposterous"  pronouncement  of  tort  law. 

51  Void,  "Defamatory  Interpolations  in  Radio  Broadcasts,"  88  U.  of  Pa.  L.  Rev. 
249,  251  (1940).  See  also  Void,  "Extemporaneous  Defamation  by  Radio:  A  Rejoinder," 
25  Marq.  L.  Rev.  57  (1941). 

52  Donnelly,  "Defamation  by  Radio:  A  Reconsideration,"  34  Iowa  L.  Rev.  12  (1948). 
53336  Pa.  182,  8  A.2d  304  (1939). 

"123  Neb.  348,  243  N.W.  82  (1932). 

55  Void,  "Defamatory  Interpolations  in  Radio  Broadcasts,"  88  U.  of  Pa.  L.  Rev. 
249,  251   (1940). 
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He  goes  on  to  state  that  the  two  cases  even  differ  sharply  as  to  their 
grasp  of  the  actual  physical  facts  of  radio  broadcasting.  The  Nebraska 
case  recognizes  that  the  speaker  and  radio  station  operator  participate 
in  the  process  of  broadcasting,  that  they  cooperate  to  effect  the  publica- 
tion. The  Pennsylvania  case,  on  the  other  hand,  asserts  that  the  radio 
station  has  leased  its  facilities  to  the  advertiser  for  the  time  being,  and 
treats  the  question  as  one  of  the  answerability  of  the  lessor  for  the 
misconduct  of  the  lessee.^" 

Critics  of  Professor  Void's  thesis  have  suggested  that  radio  should 
not  be  analogized  to  the  press  because  of  the  greater  difficulties  in  edit- 
ing radio  material,  growing  out  of  the  possibility  of  extemporaneous 
defamatory  interpolations  with  which  the  press  does  not  have  to  con- 
tend. Rather,  radio  stations  should  be  likened  to  the  telephone  com- 
panies which  usually  are  not  held  liable  for  defamations  over  their 
wires,"  or  to  secondary  participants  in  the  publication  of  a  newspaper, 
such  as  the  street-corner  vendor  of  the  papers  who  is  not  liable  unless 
he  had  cause  to  suspect  that  he  was  distributing  defamatory  matter.^^ 

The  basic  objection  in  the  radio  broadcasting  industry  to  strict  lia- 
bility seems  to  be  a  feeling  that  an  injustice  is  done  in  holding  a  station 
strictly  liable  for  that  which,  even  by  the  exercise  of  due  care,  it  could 
not  have  prevented.'®  This  argument  would  seem  to  apply  with  equal 
force  to  any  area  in  which  the  courts  see  fit  to  enforce  strict  liability. 
It  is  the  impression  of  this  writer,  based  on  personal  conversations 
with  persons  in  the  radio  broadcasting  industry,  that  broadcasters  gen- 
erally are  not  inclined  to  quarrel  with  strict  liability  where  they  have 
some  opportunity  to  edit  or  censor  the  words  which  are  uttered  over 
there  facilities.®" 

^^Id.  at  252. 

"6  Air  L.  Rev.  81,  83,  (i935). 

58 /d.  at  85.  See  also  Kelly  v.  Hoffman,  137  N.J.L.  695,  701,  61  A.2d  143,  147  (1948). 

S8  Although  at  one  time  it  was  contended  that  radio  was  in  need  of  relief  from 
strict  liability  in  order  that,  as  a  struggling  infant  industry,  it  might  survive,  this 
objection  is,  of  course,  no  longer  seriously  advanced. 

60  Writing  of  the  extemporaneous  defamatory  interpolation,  Professor  Reynolds 
Seitz  states : 

Factually  it  is  clear  that  the  radio  station  did  consent  that  an  advertiser  or  his 
employee  be  allowed  to  use  the  broadcast  facilities.  Still,  and  in  spite  of  argument  to 
the  contrary,  it  seems  certain  that  the  radio  station  only  permitted  use  in  accordance 
with  its  consent.  And,  as  is  evident,  the  consent  was  only  to  broadcast  a  program 
which  did  not  deviate  from  a  previously  submitted  manuscript.  .  .  .  Use  by  permission 
can  be  exceeded  to  such  an  extent  as  to  vitiate  consent.  Such  is  certainly  the  attitude 
of  the  courts  in  adjudication  arising  out  of  the  automobile  owner's  liability  statutes. 

Seitz,  "Responsibility  of  Radio  Stations  for  Extemporaneous  Defamation,"  24  Marq. 
L.  Rev.  117,  121-22  (1940). 
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IV.  Impact  of  Legislation  on  Defamation  by  Radio 

A.  Older  State  Legislation 

Taking  their  lead  from  the  statutes  applicable  to  the  press, ^^  several 
states  have  enacted  legislation  limiting  recovery  to  "actual"  damages 
in  situations  in  which  the  defamatory  words  were  broadcast  in  good 
faith  and  were  followed  by  a  full  and  fair  retraction  when  requested 
by  the  defamed.'^"  Other  states,  recognizing  the  peculiar  problems  of 
the  radio  broadcaster,  have  provided  that  where  the  station  requests 
the  submission  of  a  copy  of  an  intended  broadcast,  it  will  not  be  liable 
for  damages  for  any  defamatory  remarks  not  in  the  submitted  script 
but  spoken  ad  lib.''^  Only  a  few  states  have  seen  fit  to  make  specific  the 
application  of  the  criminal  sanctions  against  libel  noted  earlier^*  to  def- 
amation by  radio. ^^ 

B.  Recent  State  Legislation 

Much  more  significant  in  the  field  of  legislation  dealing  with  def- 
amation by  radio  is  a  legislative  pattern  which  has  devoloped  real 
strength  only  recently.  The  general  path  was  laid  out  by  an  Iowa  stat- 
ute in  1937  which  provides: 

The  owner,  lessee,  licensee  or  operator  of  a  radio  broadcast- 
ing station,  and  the[ir]  agents  or  employees  .  .  .  shall  not 
be  liable  for  any  damages  for  any  defamatory  statement  pub- 
lished or  uttered  in  or  as  a  part  of  a  radio  broadcast,  by  one 
other  than  such  owner,  lessee,  licensee,  or  operator,  or  agent 
or  employee  thereof,  if  such  owner,  lessee,  licensee,  operator, 
agent,  or  employee  shall  prove  the  exercise  of  due  care  to  pre- 
vent the  publication  or  utterance  of  such  statement  in  such 
broadcast.^® 

Montana  followed  with  the  same  general  type  of  legislation  in 
1939,^^  Oregon  in  1941,^®  Wyoming  in  1947,®"  Colorado  in  1947^°  and 

^1  See  p.  3  supra. 

62Ind.  Ann.  Stat.  §2-518  (Burns  1946)  ;  N.C.  Gen.  Stat.  Ann.  §§99-1,  99-2  (1943)  ; 
Utah  Code  Ann.  §  104-573-5  (Cum.  Supp.  1949). 

63Fla.  Stat.  Ann.  §770.03   (1944);  Wash.  Rev.  Stat.  Ann.  §998-1    (Supp.  1943). 

^*  See  pp.  2-3  supra. 

^^  E.g.,  N.D.  Rev.  Code  §  12-2815  (i943)  ;  Ore.  Comp.  Laws  Ann.  §23-437  (i94o). 
But  see  La.  Rev.  Stat.  tit.  14,  §50  (1950),  which  forbids  criminal  prosecution  for 
defamation  "(3)  [a]  gainst  the  owner,  licensee  or  operator  of  a  visual  or  sound  broad- 
casting station  or  network  of  stations  or  the  agents  or  employees  thereof,  when  a 
statement  is  made  or  uttered  over  such  station  or  network  of  stations  by  other  than 
such  owner,  licensee,  operator,  agents  or  employees." 

66  Iowa  Code  Ann.  §659.5  (i949)- 

67  Mont.  Rev.  Codes  Ann.  §§64-205 — 64-207  (1947). 

68  Ore.  Comp.  Laws  Ann.  §1-9093  (Supp.  1943). 

69  Wyom.  Laws  1947,  c.  27,  §  !• 

70  Colo.  Stat.  Ann.  c.  138B,  §1  (Supp.  1949), 
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Virginia  in  1948/^  Until  1949  the  adoption  of  the  statutes  had  been 
only  sporadic,  but  the  past  sessions  of  the  legislatures  saw  eleven  more 
states  enact  similar  legislation/"  The  National  Association  of  Broad- 
casters contributed  to  this  trend  by  formulating  and  promulgating  an 
"Act  Relating  to  Defamation  by  Radio"  which  it  brings  to  the  atten- 
tion of  station  managers  and  state  broadcasting  associations  which 
may  care  to  sponsor  the  legislation  on  the  local  level. '^^ 

Comparison  of  Recent  Statutes. — Though  directed  at  the  same  ob- 
jective, state  legislation  has  varied  somewhat  in  form  and  scope.  A 
fairly  detailed  comparison  of  these  statutes  will  be  made  here,  and 
some  criticism  of  the  technical  details  of  certain  of  the  statutes  will  be 
suggested.  The  more  basic  policy  considerations  which  a  legislature 
must  resolve  even  before  it  proceeds  to  a  formulation  of  the  specific 
details  of  the  legislation  will  be  considered  later. ^* 

(a)  Persons  Exempted  from  Liability. — The  original  Iowa  statute 
relieved  from  liability  the  station  owner,  lessee,  licensee  or  operator, 
and  the  agents  or  employees  of  such  persons.''^  Thirteen  other  states 
have  given  a  similarly  inclusive  exemption,  with  the  exception  that 
none  of  these  mentions  the  lessee. ^'^  Presumably,  he  would  be  included 
in  the  operator  category. 

'■I  Va.  Code  Ann.  §8-632.1  (1950). 

^2  Cal.  Civ.  Code  §48.5  (Deering  1949);  Fla.  Stat.  Ann.  §770.04  (Cum.  Supp. 
1949)  ;  Ga.  Code  Ann.  §  105-712  (Supp.  1949)  ;  Kans.  Laws,  1949,  c.  320,  §  i ;  La.  Rev. 
Stat.  tit.  45,  §  1351  (1950)  ;  Me.  Laws  1949,  c.  134;  Mich.  Laws  1951,  P.A.  221;  Neb. 
Rev.  Stat.  §§86-601—86-603  (Cum.  Supp.  1949);  Nev.  Laws  1951,  c.  230;  N.C.  Gen. 
Stat.  Ann.  §99-5  (Cum.  Supp.  1949)  ;  S.D.  Laws  1949,  c.  206. 

^2  The  following  suggested  radio  defamation  statute,  promulgated  by  the  National 
Association  of  Broadcasters,  has  provided  the  basic  pattern  for  many  of  these  statutes : 

Section  i.  The  owner,  licensee  or  operator  of  a  visual  or  sound  broadcasting  station 
or  network  of  stations,  and  the  agents  or  employees  of  any  such  owner,  licensee  or 
operator,  shall  not  be  liable  for  any  damages  for  any  defamatory  statement  published 
or  uttered  in  or  as  a  part  of  a  visual  or  sound  radio  broadcast,  by  one  other  than 
such  owner,  licensee  or  operator,  or  agent  or  employee  thereof,  unless  it  shall  be 
alleged  and  proved  by  the  complaining  party,  that  such  owner,  licensee,  operator  or 
such  agent  or  employee,  has  failed  to  exercise  due  care  to  prevent  the  publication  or 
utterance  of  such  statement  in  such  broadcast. 

Section  2.  In  no  event,  however,  shall  any  owner,  licensee  or  operator,  or  the  agents 
or  employees  of  any  such  owner,  licensee  or  operator  of  such  a  station  or  network  of 
stations  be  held  liable  for  any  damages  for  any  defamatory  statement  uttered  over 
the  facilities  of  such  station  or  network  by  or  on  behalf  of  any  candidate  for  public 
office. 

Section  3.  In  any  action  for  damages  for  any  defamatory  statement  published  or 
uttered  in  or  as  a  part  of  a  visual  or  sound  radio  broadcast,  the  complaining  party 
shall  be  allowed  such  actual  damages  as  he  has  alleged  and  proved. 

''^  See  pp.  29-31  infra. 

'^s  Iowa  Code  Ann.  §659.5  (i949)- 

^^  These   states   are :    California,    Colorado,   Florida,    Georgia,    Kansas,   Louisana, 
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Maine  took  a  somewhat  different  tack  and  provided  simply  that  "  [a] 
person  shall  be  responsible  for  any  libel  published  or  uttered  in  or  as  a 
part  of  a  .  .  .  broadcast,  unless  ...  it  was  broadcast  .  .  .  without 
his  knowledge,  consent  or  suspicion,  and  ...  by  reasonable  care  and 
diligence  he  could  not  have  prevented  it.""  This  wording  might  well 
have  been  made  somewhat  more  specific,  but  it  will  probably  be  inter- 
preted as  having  about  the  same  coverage  as  the  legislation  of  the  other 
states  noted  above.  The  Montana  statute  deals  in  terms  of  any  "person, 
firm  or  corporation  owning  or  operating  a  .  .  .  station."^* 

Thirteen  of  the  seventeen  states  extended  the  exemption  beyond  the 
local  station  and  included  the  owner,  licensee,  operator,  agent,  or  em- 
ployees of  a  network  of  stations. '^^ 

With  the  exception  of  Iowa  and  Montana,  which  have  the  two  oldest 
statutes,  all  of  the  statutes  in  question  include  such  persons  as  tele- 
vision station  owners  and  operators.^" 

Montana,  Nevada,  and  California  relieve  all  network  stations  except 
the  originating  station  from  liability  for  any  defamation  broadcast  by 
them  in  their  capacities  as  network  outlets.®^ 

(b)  When  the  Exemption  is  Given. — The  purpose  of  this  whole 
body  of  legislation  is  to  provide  for  the  situation  where  one  not  asso- 
ciated with  a  broadcasting  station  has  somehow  managed  to  project 
defamatory  matter  over  the  facilities  of  a  station.  Thus,  the  exemption 
from  strict  liability  is  given  the  station  only  if  the  defamatory  words 
were  uttered  by  one  "other  than  [the]  .  .  .  owner,  lessee,  licensee, 
or  operator,  or  agent  or  employee  thereof."^^ 

(c)  Due  Care. — Sixteen  of  the  seventeen  state  statutes  relieve  the 
station  when  it  has  exercised  due  care  to  prevent  the  defamatory  utter- 
ance.^^ The  Montana  statute  goes  further  and  requires  the  defamed 

Michigan,  Nebraska,  Nevada,  North  Carohna,  Oregon,  Virginia,  and  Wyoming.  For 
statute  citations,  see  notes  68-72  supra. 

^^  Me.  Laws  1949,  c.  134. 

^8  The  Montana  statute  was  not  cut  from  the  same  pattern  as  the  other  statutes 
here  to  be  discussed  and  consequently  does  not  fit  too  neatly  into  some  of  the  cate- 
gories. Mont.  Rev.  Codes  Ann.  §§64-205 — 64-207  (1947). 

79  These  states  are :  California,  Colorado,  Georgia,  Kansas,  Louisiana,  Montana, 
Nebraska,  North  Carolina,  South  Dakota,  Virginia,  Wyoming,  and  possibly,  Maine. 
For  statute  citations,  see  notes  66-72  supra. 

so  As  yet  only  one  reported  case  has  dealt  in  any  measure  with  the  problems  unique 
to  defamation  by  television.  Remington  v.  Bentley,  88  F.  Supp.  166  (S.D.N.Y.  1949), 
25  N.Y.U.L.Q.  Rev.  416  (1950). 

SI  For  statute  citations,  see  notes  67  and  72  supra. 

82  Iowa  Code  Ann.  §659.5  (i949)-  Of  similar  effect  is  the  Utah  legislation.  Utah 
Code  Ann.  §  i04-57a-i  (Cum.  Supp.  1949). 

S3  These  states  are :  California,  Colorado,  Florida,  Georgia,  Iowa,  Kansas,  Louisiana, 
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to  prove  actual  malice  on  the  part  of  the  owner  or  operator  of  the 
station.'* 

In  the  absence  of  any  case  law,  it  is  not  known  just  what  station 
conduct  will  be  held  to  be  due  care.  Must  a  script  be  required  in  advance 
of  the  broadcast,  and  if  so,  what  of  the  "fireside  chat"  situation?  Few 
broadcasters  would  have  the  temerity  to  demand  a  script  of  a  very  high 
political  figure.  Must  monitors  be  assigned  to  the  broadcast  with  orders 
to  delete  any  potentially  defamatory  utterance  in  its  earliest  stages?  If 
so,  a  considerable  hardship  will  be  imposed  on  the  numerous  local  sta- 
tions which  operate  with  only  a  very  small  staff.  And  further,  there  is 
a  natural  reluctance  of  station  managers  to  cut  any  program  due  to  the 
F.C.C. requirement  that  an  explanation  of  such  action  be  submitted  to 
it.®^  The  actions  of  an  overly  cautious  monitor  might  be  difficult  to 
justify.  Must  the  station  make  a  check  of  those  to  whom  it  gives  access 
to  its  facilities  to  determine  whether  such  persons  have  in  the  past 
demonstrated  propensities  toward  defamation?  How  does  this  affect 
the  popular  audience  participation  programs?  Is  the  station  precluded 
from  broadcasting  events  at  which  an  open  microphone  may  pick  up 
a  shouted  defamation?  In  using  transcribed  programs  must  the  station 
edit  them  prior  to  putting  them  on  the  air? 

It  becomes  obvious  from  these  questions  that  it  will  not  be  easy  for 
the  station  to  determine  what  conduct  it  may  engage  in  and  what  pre- 
cautionary measures  it  must  take  to  assure  that  it  will  be  held  to  have 
exercised  due  care  in  compliance  with  the  statute. 

The  original  Iowa  statute^^  put  the  burden  of  proving  the  exercise 
of  due  care  on  the  owner,  lessee,  licensee,  operator,  agent,  or  employee 
who  was  being  sued.  However,  of  the  sixteen  other  states  which  have 
since  passed  such  measures,  twelve  have  put  the  burden  of  proving 
want  of  due  care  by  the  station  operator  on  the  complaining  party," 
and  four  have  followed  the  Iowa  pattern.^^  As  indicated  above,  the  con- 
cept of  what  constitutes  due  care  in  this  field  is  not  clear  cut,  and  often 
the  decision  as  to  who  has  to  carry  the  burden  of  proving  due  care  will 
be  determinative  of  the  case. 

Maine,  Michigan,  Nebraska,  Nevada,  North  Carolina,  Oregon,  South  Dakota,  Virginia 
and  Wyoming, 

8*  See  note  78  supra.  The  Maine  statute  is  still  diflferent,  requiring  "reasonable  care 
and  diligence."  Me.  Laws  1949,  c  134. 

85  F.C.C.  Rules  Governing  Standard  Broadcast  Stations  §371,  i  Pike  &  Fischer 
Radio  Reg.  ^53-7^   (i95o). 

s^  See  p.  14  supra. 

87  These  states  are :  Florida,  Georgia,  Kansas,  Louisiana,  Michigan,  Montana,  Ne- 
braska, Oregon,  South  Dakota,  Virginia,  Wyoming,  and  probably  North  Carolina. 

*8  These  states  are :  California,  Colorado,  Maine,  and  Nevada. 
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(d)  Political  Broadcasts. — As  will  be  noted  later,  the  Federal  Com- 
munications Act  and  rulings  of  the  F.C.C.  have  placed  in  doubt  the 
status  of  the  broadcaster  who  carries  a  political  broadcast  in  which  a 
defamation  occurs. ^^  Twelve  of  the  seventeen  states  have  attempted 
to  deal  with  this  problem  by  legislation  relieving  the  station  from  lia- 
bility where  the  defamation  occurred  in  the  course  of  a  broadcast  of  a 
political  speech."" 

Many  of  these  have  followed  the  suggested  statute  of  the  National 
Association  of  Broadcasters  which  provides : 

In  no  event,  however,  shall  any  owner,  licensee,  or  operator, 
or  the  agents  or  employees  of  any  such  owner,  licensee  or 
operator  of  such  a  station  or  network  of  stations  be  held  lia- 
ble for  any  damages  for  any  defamatory  statement  uttered 
over  the  facilities  of  such  station  or  network  by  or  on  behalf 
of  any  candidate  for  public  ofBce."^ 

It  should  be  recognized  that  the  statutory  provision  as  quoted  is  ex- 
tremely broad:  "[i]n  no  event  .  .  .  shall  any  owner  ...  be  held  lia- 
ble. .  .  ."  The  questions  arising  from  such  wording  are  numerous. 
May  the  station  owner  actually  encourage  politically  defamatory  re- 
marks over  his  facilities  in  the  assurance  of  statutory  protection  for 
himself?  Might  the  station  owner  throw  himself  into  a  political  cam- 
paign, defaming  the  opposition  intentionally,  and  hiding  behind  this 
immunity  ?"" 

California,  Colorado,  Maine,  Michigan,  and  Nevada  limit  this  pro- 
tection to  those  political  broadcasts  which,  by  reason  of  the  provisions 
of  federal  statute  or  regulation  of  the  Federal  Communications  Com- 
mission, cannot  be  censored."^ 

^^  See  pp.  21-22  infra. 

^°  These  states  are :  California,  Colorado,  Georgia,  Louisiana,  Maine,  Michigan, 
Montana,  Nebraska,  Nevada,  Virginia,  Wyoming,  and  probably  Florida. 

^^  See  the  suggested  radio  defamation  statute  of  National  Association  of  Broad- 
casters, note  71  supra.  The  statutes  of  Georgia,  Louisiana,  Virginia,  and  Wyoming 
are  identical  with  the  N.A.B.  statute ;  those  of  California,  Colorado,  Maine,  Michigan, 
Nebraska,  and  Nevada  vary  in  minor  detail;  the  Montana  and  Florida  statutes  contain 
more  basic  differences. 

92  Under  the  narrower  wording  of  the  statutes  as  enacted  in  some  of  the  states 
this  problem  would  not  arise.  E.g.,  Neb.  Rev.  Stat.  §86-602  (1943):  "In  no  event 
shall  any  owner  ...  be  held  liable  for  any  .  .  .  defamatory  statement  uttered  over 
the  facilities  of  such  station  ...  by  one  other  than  such  owner  ...  by  or  on  behalf 
of,  or  against  any  candidate  for  public  office."  See  also  the  statutes  of  California, 
Colorado,  Maine,  Montana,  and  Nevada. 

^3  Other  minor  differences  between  the  N.A.B.  statute  and  state  legislation  include 
the  question  whether  the  station  may  invoke  this  protection  only  when  the  defamation 
is  by  the  candidate,  speaking  for  himself,  or  whether  it  extends  to  defamatory  remarks 
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(e)  Damages. — All  seventeen  states  provide  that  the  defendant  sta- 
tion shall  be  liable  for  some  damages.  Three  of  these  states  provide 
that  in  "any  action  for  damages  for  any  defamatory  statement"  the 
complaining  party  receives  only  such  "actual  damages"  as  he  has  al- 
leged and  proved.^*  The  use  of  the  term  "actual"  seems  ill-advised,  for 
its  meaning  in  the  field  of  defamation  is  far  from  precise.  Presumably, 
something  less  is  implied  than  "general  damages,"  v^hich  are  presumed 
to  follow  in  the  case  of  libels  and  certain  types  of  slanders  and  which 
include  wounded  feelings,  injury  to  reputation,  and  general  humilia- 
tion among  one's  friends.  If  not  general,  do  "actual"  damages  consist 
of  "special  damages"?  This  latter  terminology  is  well  known  to  the 
law  of  slander  and  encompasses  those  damages  of  a  pecuniary  nature, 
such  as  loss  of  business  profits,  which  are  proved  to  have  grown  out 
of  the  slander.''^  If  such  is  the  meaning,  the  statutes  under  examination 
severely  restrict  the  damages  available  to  the  defamed  party^"  since  in 
most  cases  they  will  be  most  difficult  to  prove. 

Constitutionality. — The  constitutionality  of  this  legislation  has  yet 
to  be  passed  on  by  the  courts.  However,  other  legislation  of  similar 
character  has  encountered  rather  rough  going.'*^  Where  legislatures 
have  sought  to  exempt  radio  station  owners  or  newspaper  owners  from 

by  others  speaking  on  behalf  of  the  candidate.  Seven  of  the  ten  states  having  political 
speech  provisions  extend  the  exemption  to  situations  in  which  the  speech  is  "by  or  on 
behalf  of"  the  candidate.  These  states  are :  California,  Colorado,  Georgia,  Louisiana, 
Maine,  Nebraska,  and  Virginia.  For  another  aspect  of  this  problem,  see  note  106  infra. 

Maine  includes  discussion  of  "any  matter  referred  to  referendum,"  while  the  Mon- 
tana statute  speaks  in  terms  of  "discussion  of  controversial  or  any  other  subjects." 

34  These  states  are :  Georgia,  Nebraska,  and  Wyoming. 

3^  "[T]o  recover  for  an  ordinary  slander — oral  defamation — the  plaintiff  must  plead 
definitely  and  prove  that  publishing  the  accusation  has  caused  him  specific  material 
harm,  or  'special  damages,'  as  it  is  called.  .  .  .  The  'special  damage'  required  in 
defamation  cases  must  be  some  material  or  pecuniary  injury.  Injury  to  reputation 
without  more,  humiliation,  mental  anguish,  physical  sickness — these  do  not  suffice." 
McCormick,  Damages  415,  419  (1935). 

^®  Such  interpretation  was  indicated  by  the  Minn.  Gen.  Laws  1887,  c.  191,  §2,  which 
defined  special  damages  as  "damages  in  respect  to  property,  business,  trade,  profession, 
or  occupation."  See  also  Hanson  v.  Krehbiel,  68  Kan.  670,  75  Pac.  1041  (1904) 
(actual  damages  include  only  those  which  at  common  law  were  known  as  special 
damages).  Contra:  Grace  v.  McArthur,  76  Wis.  641,  654,  45  N.W.  518,  521  (1890) 
(actual  damages  "are  such  as  the  plaintiff  suffered,  ...  on  account  of  the  libel  .  .  . 
or  injury  to  the  feelings  and  character;  or  anguish  of  mind  by  the  shame,  mortifica- 
tion, degradation  caused  by  the  publication"). 

®^  23  So.  Calif.  L.  Rev.  89  (1949).  See  also  Park  v.  Detroit  Free  Press  Co.,  72 
Mich.  560,  40  N.W.  731  (1888)  ;  Werner  v.  Southern  Cal.  Associated  Newspapers, 
206  P.2d  952  (Cal.  Dist.  Ct.  of  App.,  2d  Dist.  1949),  rev'd,  35  Cal.2d  121,  216  P.2d 
825  (1950),  probable  jurisdiction  noted,  19  U.S.L.  Week  3106  (U.S.  Oct.  17,  1950), 
dismissed  on  motion  of  counsel  for  appellant,  19  U.S.L.  Week  3185  (U.S.  Jan.  2, 
1951). 
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special  damages  upon  timely  retraction,  several  reasons  have  been  given 
for  holding  such  statutes  unconstitutional :  ( i )  The  protection  af- 
forded did  not  extend  to  magazines  and  thus  constituted  a  denial  of 
equal  protection. ^^  (2)  A  defamed  party  had  a  property  right  in  gen- 
eral damages  and  could  not  be  deprived  of  such  damages,  for  such  de- 
privation would  constitute  a  taking  of  property  v^ithout  due  process  of 
law.^^  (3)  The  common  provision  in  state  constitutions  that  every  citi- 
zen might  freely  speak,  write,  and  publish  his  sentiments  on  all  sub- 
jects, "being  responsible  for  the  abuse  of  that  right,"  was  to  be  strictly 
interpreted  to  mean  fully  responsible/""  However,  some  courts  have 
refused  to  accept  these  arguments  and  have  held  the  retraction  statutes 
constitutional.^"^ 

In  states  where  retraction  statutes  have  been  held  unconstitutional, 
courts  might  be  expected  to  apply  similar  arguments  to  defamation  by 
radio  legislation.  Conceivably,  statutes  applying  solely  to  radio  and  not 
to  periodicals  and  newspapers  might  be  held  to  constitute  special  legis- 
lation in  favor  of  a  limited  group,  and  thus  deny  equal  protection  of 
the  laws  as  well  as  violate  the  provisions  prohibiting  special  legislation 
found  in  many  of  the  state  constitutions.  However,  it  would  seem  that 
a  more  realistic  approach  by  the  courts  might  well  involve  various  logi- 
cal bases  on  which  the  legislatures  could  have  differentiated  between 
these  media  of  communication. 

V.  Federal  Legislation  and  Defamatory  Broadcasts 

Section  326  of  the  Communications  Act  of  1934  contains  an  express 
prohibition  against  the  exercise  by  the  F.C.C.  of  the  power  of  censor- 
ship over  radio  communications.""  Section  1464  of  the  Criminal  Code 
provides  for  imposition  of  stiff  penalties  for  the  utterance  of  any  "ob- 
scene, indecent,  or  profane  language  by  means  of  radio  communica- 
tion."^"^ Other  than  this  latter  provision,  it  would  seem  that  insofar  as 
it  is  willing  to  meet  the  liabilities  imposed  by  state  law,  the  radio 
broadcaster  can  carry  defamatory  matter  without  federal  interfer- 
es Werner  V.  Southern  Cal.  Associated  Newspapers,  206  P.2d  952,  958  (Cal.  Dist. 
Ct.  of  App.,  2d  Dist.  1949). 

99  M  at  959. 

100  23  So.  Calif.  L.  Rev.  89,  90  (1949)  ;  Werner  v.  Southern  Cal.  Associated  News- 
papers, 206  P.2d  952,  959  (Cal.  Dist.  Ct.  of  App.,  2d  Dist.  1949). 

101  Werner  v.  Southern  Cal.  Associated  Newspapers,  35  Cal.2d  121,  216  P.2d  825 
(1950)  ;  Allen  V.  Pioneer-Press  Co.,  40  Minn.  117,  41  N.W.  936  (1889).  See  also 
Werner  v.  Southern  Cal.  Associated  Newspapers,  supra  note  98,  at  961  (dissenting 
opinion). 

10248  Stat.  1091  (1934),  47  U.S.C.  §326  (1946). 
103  18  U.S.C.  §  1464  (Supp.  1950). 
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ence."*  However,  section  309  of  the  Communications  Act  of  1934 
provides  that  the  F.C.C.  may  issue,  renew,  or  modify  Hcenses  when  the 
"public  interest,  convenience  or  necessity"^"^  will  be  served.  Thus,  a 
radio  station  with  a  bad  record  for  publishing  defamatory  matter  could 
expect  its  application  for  license  renewal  to  receive  close  scrutiny  to 
determine  whether  the  station  had  in  fact  served  the  public  interest. 
When  one  considers  that  these  licenses  are  usually  renewed  only  on  a 
three-year  basis,  it  becomes  obvious  that  this  factor  is  of  considerable 
significance  to  the  broadcaster. 

In  the  area  of  the  political  controversy  the  broadcaster  is  put  to  the 
most  severe  test  by  federal  legislation.  Section  315  of  the  Communica- 
tions Act  of  1934  provides  : 

If  any  licensee  shall  permit  any  person  who  is  a  legally  quali- 
fied candidate^°^  for  any  public  office  to  use  a  broadcasting 
station,  he  shall  afford  equal  opportunities  to  all  other  such 
candidates  for  that  office  in  the  use  of  such  broadcasting  sta- 
tion .  .  .  :  Provided,  That  such  licensee  shall  have  no  power 
of  censorship  over  the  material  broadcast  under  the  provi- 
sions of  this  section.  No  obligation  is  hereby  imposed  upon 
any  licensee  to  allow  the  use  of  its  station  by  any  such 
candidate.^"^ 

The  Commission,  in  the  Port  Huron  case,"^  held  that  "[t]he  pro- 
hibition of  Section  315  against  any  censorship  by  licensees  of  political 
speeches  by  candidates  for  office  is  absolute,  and  no  exception  exists  in 
the  case  of  material  which  is  either  libelous  or  might  tend  to  involve 
the  station  in  an  action  for  damages."  The  case  went  on  to  hold  that 
the  federal  legislation  had  "occupied  the  field"  of  defamation  in  politi- 
cal broadcasts,  thus  relieving  the  station  from  civil  liability  under  state 
law.  It  is  obvious  that  the  F.C.C.  had  to  adopt  one  of  two  alternatives : 
hold  either  that  Congress,  by  providing  that  "such  licensee  shall  have 
no  power  of  censorship,"  meant  to  imply  an  absolute  prohibition  on 
censorship  even  of  libelous  or  slanderous  matter;  or  that  these  areas 

10*  There  is  at  present  no  federal  legislation  controlling  defamation  by  radio. 
Attempts  to  extend  the  federal  power  into  this  area  have  never  met  with  sufficient 
congressional  favor  to  gain  passage.  Warner,  Radio  and  Television  Law  §37  (1948). 

10548  Stat.  108s  (1934),  47  U.S.C.  §309  (1946). 

106  One  court  of  appeals  has  held  that  a  "legally  qualified  candidate"  did  not 
include  persons  speaking  on  behalf  of  candidates.  Felix  v.  Westinghouse  Radio  Sta- 
tions, Inc.,  6  Pike  &  Fischer  Radio  Reg.  2086  (3d  Cir.  1950),  cert,  denied,  19  U.S.L. 
Week  3282  (U.S.  April  17,  1951). 

10748  Stat.  1088  (1934),  47  U.S.C.  §315   (1946). 

108  Port  Huron  Broadcasting  Co.,  Docket  No.  6987,  Jan.  30,  1948,  4  Pike  &  Fischer 
Radio  Reg.  i  (1948). 
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were  to  be  excepted  from  the  definition  of  "censorship."  Choosing  the 
former,  the  F.C.C.  felt  compelled  to  state  further  that  the  federal  legis- 
lation had  occupied  the  field  and  that  no  civil  liability  could  thus  be  im- 
posed in  a  state  court  on  a  station  which  broadcast  defamatory  political 
material. 

Thus,  at  the  present  time  the  local  broadcaster  will  not,  in  the  opin- 
ion of  the  F.C.C,  be  liable  for  defamations  in  political  speeches. 
Should  the  state  courts  refuse  to  accept  this  F.C.C.  determination  that 
the  federal  legislation  has  occupied  the  field,^"^  the  position  of  the  state 
courts  will  control  until  the  federal  courts  choose  to  determine  the  mat- 
ter."°  If  the  Supreme  Court  decides  that  the  federal  statute  occupies 
the  field,  the  state  law  will  be  inoperative,  and  whether  stations  are 
liable  will  depend  on  the  interpretation  the  Supreme  Court  chooses  to 
put  on  section  315  of  the  Communications  Act  of  1934.^^^ 

A  bill  introduced  in  the  80th  Congress  but  not  reported  out  of  com- 
mittee would  have  supplied  a  wholly  satisfactory  solution  to  this  di- 
lemma.^^-  It  provided  that  the  licensee  should  have  no  power  to  censor 
or  edit  material  broadcast  but  should  not  be  liable  in  any  civil  or  crimi- 
nal action  in  any  local,  state,  or  federal  court  because  of  any  material 
broadcast,  except  for  material  personally  uttered  by  the  licensee  or 
persons  under  his  control.  No  comparable  bill  was  introduced  in  the 
8 1st  Congress. 

VI.  Analysis  of  Specific  Radio  Defamation  Situations 

A.  Defamation  Situation  Involving  Only  a  Local  Station 

Program  Script  Prepared  and  Broadcast  by  an  Agent  of  the  Station 
— No  Sponsor. — In  this  situation,  it  seems  clear  that  both  at  common 
law  and  under  the  recent  legislation,  the  local  station  owner,  licensee, 

i''^  The  Texas  Attorney  General  announced  soon  after  the  Port  Huron  decision 
that  Texas  radio  stations  providing  time  for  political  candidates  would  be  held 
responsible  under  the  state's  libel  laws,  the  F.C.C.  to  the  contrary  notwithstanding. 
Broadcasting,  July  5,  1948,  p.  50,  col.  4.  See  also  Houston  Post  Co.  v.  United  States, 
79  F.  Supp.  199  (S.D.  Tex.  1948). 

i^°As  a  matter  of  common  law,  some  state  courts  probably  would  say  that  the 
local  station  is  absolutely  liable.  See  Sorensen  v.  Wood,  123  Neb.  348,  243  N.W.  82 
(1932).  Others  probably  would  determine  liability  on  the  basis  of  due  care.  Where 
the  state  legislature  has  relieved  the  local  station  from  liability  for  political  broad- 
cast defamations,  this  would  control. 

m  The  Commission's  position  in  the  Port  Huron  case  has  been  sharply  criticized 
as  not  authorized  by  the  legislative  history  of  the  Communications  Act  and  as  being 
outside  the  scope  of  the  Commission's  power.  See  Houston  Post  Co.  v.  United  States, 
79  F.  Supp.  199,  204  (S.D.  Tex.  1948). 

"^S.  1333,  80th  Cong.,  1st  Sess.  §  14(d)   (i947). 
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or  operator  would  be  liable,  along  with  the  announcer  who  read  the 
defamatory  words.^^^  Further,  if  the  person  who  wrote  the  defamatory 
script  were  someone  other  than  the  announcer,  this  person  would  also 
seem  to  be  liable.  In  most  instances,  the  rules  of  procedure  will  prob- 
ably permit  joinder  of  all  these  persons  on  whom  the  defamed  can  get 
service  of  process. 

Of  course,  neither  at  common  law  nor  under  the  recent  legislation 
would  the  writer  of  the  original  script  be  held  liable  for  defamatory  in- 
terpolations, but,  under  both,  the  announcer  and  the  station  would  be 
subject  to  liability,  the  former  as  the  original  author  of  the  defamation 
and  the  latter  as  the  principal  under  agency  law.""*  This  assumes  that 
the  ad  lib  words  were  spoken  in  the  course  of  the  announcer's  employ- 
ment. The  station  might  contend  that  the  interpolations  were  outside 
the  scope  of  the  agency,  but  it  would  seem  likely  that  the  court  would 
deny  such  a  contention  on  principles  of  estoppel. 

Program  Script  Prepared  by  Either  the  Agents  of  the  Station  or  the 
Advertiser — Sponsored. — The  addition  of  the  advertiser  to  the  picture 
does  no  more  than  add  another  potentially  liable  party  defendant.  Nor 
would  such  advertiser  be  able  to  avail  himself  of  the  benefit  of  the  re- 
cent legislation  under  consideration  here,  its  provisions  extending  only 
to  the  station  and  its  agents.  However,  it  may  often  happen  that  this 
advertiser  will  have  no  agent  within  the  state  and  thus  will  not  be 
subject  to  process. 

Program  Script  Prepared  and  Broadcast  Wholly  or  Partially  by 
One  Not  the  Agent  of  the  Station. — The  situation  envisioned  here  is 
that  in  which  the  facilities  of  the  station  are  given  over  to  a  local  min- 
ister for  presentation  of  his  Sunday  services,  or  to  a  panel  of  civic 
leaders  for  the  discussion  of  some  community  problem.  The  author  of 
the  defamation  would  certainly  be  liable  at  common  law  or  under  the 
recent  legislation.  What  of  the  station?  Assuming  there  was  a  script 
which  could  have  been  examined  in  advance,  the  liability  of  the  station 
seems  clear,  unless,  in  those  jurisdictions  having  the  recent  legislation, 
it  could  be  said  that  the  exercise  of  due  care  did  not  require  the  station 
to  examine  the  script  in  advance. 

If  the  element  of  a  defamatory  interpolation  is  added  at  this  point, 
the  strict  liability-due  care  controversy  is  encountered  in  its  most  acute 
form.  The  contention  of  Void,  supported  by  the  majority  of  the  cases, 
probably  would  be  that  the  station  should  be  liable  in  this  situation  even 
though  by  the  exercise  of  due  care  it  could  not  have  prevented  the  def- 

11^  Miles  V.  Louis  Wasmer,  Inc.,  172  Wash.  466,  20  P.2d  847  (1933). 
11*2  Socolow,  The  Law  of  Radio  Broadcasting  §475  (1939). 
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amation.^^^  A  growing  minority  of  the  courts,  even  apart  from  legisla- 
tion, probably  would  not  hold  the  station  liable  in  the  absence  of  a 
showing  that  it  acted  without  due  care.^^®  This  result  would  also  fol- 
low in  those  seventeen  states  in  which  the  recent  legislation  has  been 
enacted  to  the  benefit  of  the  local  station. ^^^  Thus,  the  liability  of  the 
station  owner,  licensee,  or  operator  in  this  situation  would  depend  on 
the  jurisdiction  whose  law  the  court  applied  to  one's  case. 

Defamatory  Remarks  by  One  Invited  to  Speak  Extemporaneously. 
— Even  where  the  due  care  rule  is  followed  a  court  may  well  decide  in 
this  situation  that  the  station  did  not  exercise  the  requisite  care  in  per- 
mitting a  speaker  to  appear  before  its  open  microphones  without  a 
prepared  script  to  guide  and  restrain  him.  If  such  be  the  case,  the  sta- 
tion would  be  liable  even  in  the  seventeen  states  in  which  legislation 
dealing  with  the  liability  of  the  station  owner,  licensee,  or  operator  has 
been  passed. 

Sundry  Defamations  by  Intruders. — Numerous  situations  might 
arise  in  which  one  not  invited  to  use  the  station's  facilities  could  inter- 
ject defamatory  remarks.  A  shouted  defamation  at  a  sports  event, 
picked  up  by  the  microphones,  would  present  most  perplexing  prob- 
lems, as  would  the  situation  in  which  the  station's  mechanism  goes 
awry  and  suddenly  begins  broadcasting  a  telephone  conversation  in 
which  defamatory  remarks  are  being  made.  Even  here,  presumably  the 
majority  of  courts  at  common  law  would  hold  the  station  liable, 
though,  of  course,  the  attack  on  such  a  holding  becomes  all  the  more 
intense  in  these  more  difficult  situations.  This  result  probably  would 
be  altered  if  the  due  care  standard  of  the  recent  legislation  were 
imposed. 

Transcribed  Programs. —  These  would  seem  to  be  subject  to  the 
same  analysis  as  that  in  which  a  prepared  script  was  used.^^^  The  op- 
portunity for  the  station  to  edit  defamatory  utterances  would  make  it 
liable  in  all  jurisdictions,  since  failure  so  to  edit  would  certainly  seem 
to  constitute  lack  of  due  care. 

115  See  Sorensen  v.  Wood,  123  Neb.  348,  243  N.W.  82  (1932)  ;  Irwin  v.  Ashurst, 
158  Ore.  6r,  74  P.2d  1127  (1938)  ;  Miles  v.  Louis  Wasmer,  Inc.,  172  Wash.  466, 
20  P.2d  847  (1933);  Singler  v.  Journal  Co.,  218  Wis.  263,  260  N.W.  431  (1935): 
None  of  these  cases  dealt  expressly  with  the  interpolation  situation. 

118  Summit  Hotel  Co.  v.  N.B.C.,  336  Pa.  182,  8  A.2d  302  (1939)  ;  Kelly  v.  Hoffman 
137  N.J.L.  695,  61  A.2d  143  (1948)  ;  Josephson  v.  Knickerbocker  Broadcasting  Co., 
179  Misc.  787,  38  N.Y.S.2d  985  (Sup.  Ct.  1942). 

11^  See  pp.  14-17  supra. 

118  See  pp.  22-23  supra. 
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Political  Broadcasts. — These  have  been  dealt  with  earlier  under  state 
legislation  and  again  under  federal  legislation."^ 

B.  Defamation  Situations  Involving  Both  the  Local  Station  and  the 
Network  for  Which  It  Serves  as  an  Outlet 

Program  Script  Prepared  and  Broadcast  by  the  Network — Without 
Sponsor. — In  this  instance  it  is  obvious  that  the  network  and  its  own 
personnel  would  be  liable,  whether  under  the  common  law  or  the  recent 
legislation.  What  of  the  outlet  stations  carrying  the  broadcast?  There 
is  undoubtedly  a  sufficient  publication  in  each  state  in  which  the  pro- 
gram is  rebroadcast  on  which  to  base  an  action  for  defamation  against 
the  local  station  outlets. ^^°  If  strict  liability  is  the  rule  observed,  such 
stations  will  be  liable;  if  due  care  is  the  applicable  standard,  probably 
the  opposite  result  will  be  reached. 

The  defamed  party  who  decides  to  sue  the  offending  network  will 
be  met  at  the  outset  by  several  rather  formidable  obstacles.  In  many 
instances,  it  will  be  impossible  to  get  service  of  process  on  the  network 
in  the  state  in  which  the  suit  against  the  local  station  is  brought,^^^  so 
that  if  the  network  is  to  be  sued,  it  will  be  necessary  to  carry  on  the 
litigation  in  some  distant  state.  Not  the  least  of  the  objections  to  this 
would  be  the  expense,  oftentimes  prohibitive,  to  the  complaining  party. 
And  there  would  be  further  disadvantages.  Words  which  would  clearly 
be  found  to  be  defamatory  in  complainant's  home  community  might 
bring  forth  an  entirely  different  response  from  a  jury  drawn  far  from 
his  home  locale. ^"^  In  addition,  if  the  plaintiff  sues  away  from  home, 
he  would  be  deprived  in  large  measure  of  the  benefits  of  any  good 
name  which  he  had  been  successful  in  building  in  his  home  community. 
Further,  as  a  practical  matter,  he  will  undoubtedly  consider  that  suit 
against  the  network  will  be  likely  to  bring  forth  specialized  counsel 
and  costly  appeals  which  might  be  avoided  in  suit  against  the  local 
station. 

Of  the  states  which  have  passed  the  recent  legislation  bearing  on  the 
broadcaster's  liability,  thirteen  of  the  seventeen  seem  to  extend  the 

lis  See  pp.  18,  21-22  supra. 

120  Coffey  V.  Midland  Broadcasting  Co.,  8  F.  Supp.  889  (W.D.  Mo.  1934)- 

121  The  networks  have  no  property  in  most  states,  the  network  programs  being 
carried  to  the  outlet  stations  over  wires  leased  from  others.  Exceptions  are  to  be 
found  in  some  states  in  which  the  networks  own  the  outlet  stations.  Also,  it  is 
understood  that  the  networks  maintain  liaison  officers  in  the  more  populous  states, 
upon  whom  service  might  be  had. 

122  por  example,  "damn  yankee"  carries  a  connotation  in  the  deep  South  not  appre- 
ciated by  New  Yorkers. 
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due  care  standard  to  the  network  as  well  as  to  the  local  station/"^  In 
these  thirteen  states,  the  local  station  probably  would  not  be  liable  in 
this  situation,  while  the  network  would.  In  the  other  four  states,  pre- 
sumably the  local  station  is  now  subject  to  the  due  care  standard,  while 
the  network  is  subject,  in  the  majority  of  states,  to  strict  liability/-* 
In  these  states  some  of  the  practical  factors  weighing  against  suing 
the  network  might  well  be  overbalanced  by  advantages  resulting  from 
the  more  stringent  rule  of  liability  seemingly  invoked  against  the  net- 
work. 

Program  Script  Prepared  hy  Network  or  Advertising  Agency, 
Broadcast  hy  the  Network — Sponsored. — The  interposal  of  the  spon- 
sor at  the  network  level  also  carries  with  it  in  most  cases  the  advertis- 
ing agency.  Thus  are  added  two  more  potential  parties  defendant.  Cer- 
tainly the  advertiser  must  be  held  responsible  for  defamations  spon- 
sored by  him,  and,  similarly,  the  advertising  agency  would  be  liable, 
particularly  in  the  ordinary  situation  in  which  it  prepares  the  script. 
Where  the  agency  does  nothing  but  arrange  the  contract  between  the 
network  and  the  advertiser,  the  agency's  liability  would  be  in  doubt. 
This,  however,  would  be  an  exceptional  case,  for  usually  the  agency 
performs  more  extensive  functions. 

In  the  ordinary  situation  where  the  script  is  prepared  by  the  agency, 
the  network  would  nonetheless  be  liable  for  defamations  in  the  script 
since  the  opportunity  to  edit  would  be  available.  The  standard  of  lia- 
bility imposed  on  the  sponsoring  advertiser  and  the  advertising  agency 
would  not  be  affected  by  the  aforementioned  legislation,  the  provisions 
thereof  extending  at  the  furthest  to  the  network.^ ^^ 

Miscellaneous  Network  Situations. — The  general  analysis  relative 
to  local  stations  in  situations  such  as  transcription  and  defamation  by 
an  intruder,  discussed  earlier,  is  applicable  here.^^^ 

VII.  Problems  of  Ultimate  Liability  for  Radio  Defamations 

Of  considerable  importance  in  evaluating  the  merits  of  the  various 
standards  of  liability  which  have  been  suggested,  is  the  problem  of 

123  These  states  are :  California,  Colorado,  Georgia,  Kansas,  Louisiana,  Michigan, 
Montana,  Nebraska,  Nevada,  North  Carolina,  South  Dakota,  Virginia,  and  Wyoming. 

124  This  result  is  based  on  the  assumption  that  the  state  adhered  to  the  strict 
liability  rule  before  the  legislature  changed  the  rule  to  due  care,  and  that  the  express 
alteration  of  the  rule,  as  applied  to  the  local  station,  with  no  mention  of  any  change 
in  the  rule  as  applied  to  the  network,  indicates  a  legislative  intent  that  the  former 
rule  shall  continue  to  apply  to  said  network. 

125  This  result  is  based  on  the  same  principle  as  note  124  supra. 

126  See  pp.  24-25  supra. 
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where  each  standard  would  place  the  ultimate  economic  burden.  One 
would  suppose  that  the  contractual  relationships  between  advertiser 
and  advertising  agency,  between  agency  and  artist,  between  agency  and 
network,  and  between  network  and  outlet  stations  would  deal  specifi- 
cally with  the  matter  of  ultimate  liability  for  defamation  actions 
against  one  of  the  parties/"  It  is  known  that  a  clause  frequently  is  in- 
serted in  contracts  between  the  network  and  the  advertiser,  providing 
for  indemnification  of  the  network/^^  On  the  local  level,  some  stations 
have  adopted  this  same  expedient  in  contracting  with  advertisers  for 
programs  originating  at  the  local  station/"^ 

However,  in  the  event  that  these  indemnity  clauses  are  held  in- 
valid,^^°  or  in  situations  where  no  specific  agreement  between  the 
parties  as  to  indemnification  is  reached,  where  may  the  ultimate  burden 
be  expected  to  come  to  rest  ?  It  would  seem  that  the  various  participants 
in  the  broadcast  process  heretofore  dealt  with  might  be  described  as 
joint  tortfeasors — certainly  the  acts  of  each  combined  to  constitute  the 
total  final  tort  of  defamation  by  radio/^^  Of  course,  it  is  commonly 
stated  that  as  between  joint  tortfeasors  there  can  be  no  contribution. 
Under  this  rule,  which  had  its  origin  in  a  natural  reluctance  on  the  part 
of  the  courts  to  "aid  a  wrongdoer,"  there  would  be  little  chance  for  the 
local  station  owner,  who  would  probably  be  the  party  sued  and  against 
whom  recovery  would  be  had,  to  pass  a  portion  of  the  burden  on  to 

127  I  Socolow,  The  Law  of  Radio  Broadcasting  §294  (1939). 

128  For  examples,  see  Void,  "Defamatory  Interpolations  in  Radio  Broadcasts," 
88  U.  of  Pa.  L.  Rev.  249,  264  n.48  (1940). 

129  One  local  station  employs  the  following  clause : 

Station  reserves  the  right  to  make  substitutions  and  shifts  in  programs  at  its  dis- 
cretion without  invalidating  this  contract.  Advertiser  assumes  all  liability  for  libel, 
slander  or  improper  practice  in  connection  with  his  broadcasting  material  or  adver- 
tising. 

130  The  cases  and  articles  on  defamation  seem  not  to  question  the  validity  of  these 
indemnity  clauses.  However,  in  a  jurisdiction  in  which  the  courts  refuse  to  enforce 
contribution  among  joint  tortfeasors,  it  would  seem  that  a  plausible  argument  could 
be  made  that  the  court  should  also  refuse  to  enforce  the  indemnity  clause.  Williston 
indicates  the  general  rule  and  an  exception  which  might  be  applicable  here : 

A  bargain  to  indemnify  a  publisher  against  the  consequences  of  publishing  a  libel 
is  ordinarily  invalid.  But  where  it  is  not  anticipated  that  any  libel  will  be  contained 
in  a  book,  though  out  of  abundant  caution  there  is  inserted  in  the  contract  of  publica- 
tion an  undertaking  by  the  author  to  indemnify  the  publisher  against  the  consequences 
of  any  libel  which  the  book  may  contain,  the  contract  should  be  enforced,  and  so  it 
has  been  held.  6  Williston  on  Contracts  §1751  (rev.  ed.  1938). 

i3i"[T]he  publication  upon  which  the  libel  is  based  must  involve  concurrent  acts 
participated  in  by  all  the  libelants  in  order  to  set  up  a  joint  cause  of  action."  Spriggs 
V.  Associated  Press,  55  F.  Supp.  385,  387  (D.  Wyo.  I944)- 
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the  other  participants  in  the  defamation.  Indemnity  contracts  and  in- 
surance^^^  would  afford  him  his  chief  means  of  self -protection. 

However,  there  are  several  possible  ways  whereby  the  party  against 
whom  recovery  was  had  might  be  able  to  pass  on  a  share  of  this  bur- 
den. Many  states  specifically  provide  by  statute  for  contribution  among 
joint  tortfeasors,"^  while  in  a  few  others  the  courts  have  abandoned 
the  no-contribution  rule  on  their  own  initiative.^^*  Insofar  as  the  local 
station  owner  could  get  into  a  court  with  jurisdiction  over  the  joint 
tortfeasor,  such  statutes  and  decisions  would  seem  to  aid  him  in  obtain- 
ing contribution.  Further,  some  exceptions  to  the  general  rule  against 
contribution  among  joint  tortfeasors  have  been  recognized.  Thus, 

[where]  two  persons  engage  in  a  point  .  .  .  undertaking  in 
the  course  of  which  one  or  both  of  them  commit  a  tort  [with- 
out knowing]  that  the  conduct  is  tortious,  either  of  the  two 
is  entitled  to  contribution  from  the  other.^^' 

Another  exception  is  that  while  a  defendant  is  liable  for  the  entire 
damage  if  no  damage  at  all  would  have  resulted  without  his  negligent 
conduct,  if  some  damage  would  have  been  done  even  had  some  one  of 
the  parties  not  been  negligent,  but  not  as  much  as  was  actually  sus- 
tained, then  each  wrongdoer  is  responsible  only  in  proportion  to  the 
damage  which  his  misconduct  legally  caused. ^^^ 

May  it  not  even  be  possible  that  the  local  station  can  sue  the  offend- 
ing local  speaker,  or  that  the  local  station  can  sue  the  network,  on  a 
theory  of  negligence — that  an  unreasonable  risk  had  been  created  by 
the  negligent  use  of  language  by  the  local  speaker,  or  by  the  transmis- 
sion thereof  by  the  network? 

From  these  various  possibilities,  it  would  not  seem  unlikely  that  a 
local  station  owner  might  successfully  pass  on  or  distribute  among 
those  jointly  liable  with  him  a  portion  of  the  ultimate  liability  for  the 
defamation.  To  such  extent,  most  of  the  force  would  then  disappear 
from  his  protestations  of  injustice  being  worked  upon  him  and  his 
insistence  on  the  necessity  for  corrective  legislation. 

132  Many,  if  not  most,  stations  take  out  insurance  to  cover  themselves  against 
adverse  judgments  in  libel  actions.  These  policies  usually  take  the  form  of  reinsurance 
or  excess  insurance,  under  which  the  insurance  company  agrees  to  pay  the  amount 
of  the  judgment  over  a  certain  amount  (usually  $1000)  and  up  to  a  certain  maximum. 
Such  coverage  is  understood  to  be  within  the  budget  allowances  of  most  stations. 

133  Uniform  Contribution  Among  Joint  Tortfeasors  Act.  This  Act  was  adopted 
by  seven  states  by  1951,  and  other  similar  legislation  is  found  in  a  number  of  states. 

134  Prosser,  Torts  §109  (1941). 

135  Restatement,  Restitution  §101  (1937).  For  other  exceptions,  see  Prosser,  Torts 
§109  (1941). 

136  Harper,  Torts  §302  (1933). 
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VIII.  Conclusion 

In  analyzing  the  recent  legislation,  one  must  recognize  that  a  basic 
choice  is  being  made  between  two  competing  interests — that  of  the 
broadcasters  and  that  of  the  group  potentially  subject  to  the  defama- 
tion. The  former  have  asserted  themselves  as  an  effective  working  unit 
through  the  National  Association  of  Broadcasters,  and  the  various  state 
associations,  have  secured  competent  counsel  and  have  formulated  a 
positive  approach.  They  argue,  and  apparently  with  success  in  seven- 
teen states  to  date,  that  they  are  being  done  an  injustice  which  should 
be  corrected  by  legislation.  On  the  side  of  the  public,  there  is  no  or- 
ganization whatever;  for  the  group  potentially  subject  to  defamation 
by  radio  is  so  large  as  to  make  any  unity  of  action  impossible.  Thus, 
entirely  apart  from  the  merits,  it  is  to  be  expected  that  the  one  side  of 
the  question  will  be  presented  to  the  state  legislatures  in  a  considerably 
more  effective  manner  than  the  other.  If  this  study  has  given  undue 
emphasis  to  the  arguments  favoring  retention  of  the  strict  liabil- 
ity standard,  it  has  been  with  the  purpose  of  making  certain  that 
such  arguments  are  not  submerged  in  the  total  picture  presented  to  a 
legislature. 

It  might  be  well  at  this  point  to  restate  and  summarize  the  two  sides 
of  the  controversy.  The  broadcasters  contend  for  the  imposition  of 
no  more  than  the  ordinary  measures  of  tort  liability — the  abolition  of 
strict  liability  in  all  cases  where  the  defamatory  words  could  not  have 
been  prevented  by  the  exercise  of  due  care.  In  seeking  to  distinguish 
radio  from  the  press,  they  cite  the  difficulty  of  editing  which  they  must 
meet,  particularly  relative  to  interpolations  and  political  speeches.  They 
contend  that  they  should  not  be  held  to  have  been  participants  in  these 
defamations,  and  that  the  digression  of  the  speaker  should  be  held  to 
have  vitiated  any  consent  which  was  given  to  speak  nondef amatory 
words.  They  point  out  that  in  each  defamation  there  is  someone,  some- 
where, who  authored  the  defamation  and  who  is  more  at  fault  than  the 
broadcaster. 

On  the  other  hand,  one  must  recall  that,  in  many  situations,  the  re- 
moval of  the  local  station  as  a  potential  party  defendant  will  effectively 
deprive  the  defamed  party  of  any  adequate  remedy.  Suit  against  the 
offending  network  or  the  author  of  the  defamation  usually  will  in- 
volve prohibitively  expensive  out-of-state  litigation.  In  this  suit  the 
jury  may  be  much  less  familiar  with  the  reputation  of  the  defamed 
than  a  local  jury  would  be,  and  thus  a  defamed  party  enjoying  a  par- 
ticularly good  reputation  in  his  home  community  may  well  receive  in- 
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adequate  damages  as  compared  with  those  which  a  jury  in  his  home 
community  would  award.  Further,  where  the  network  is  not  in  the  pic- 
ture, the  local  station  may  prove  to  be  the  only  party  against  whom  a 
judgment  can  be  collected. 

In  a  sense,  all  of  these  arguments  against  substituting  due  care  for 
strict  liability  are  negative  ones.  However,  this  will  always  be  the  case 
where  one  is  dealing  with  strict  liability,  and  it  is  but  natural  that  the 
party  forced  by  society  to  bear  this  burden  should  complain.  To  ex- 
pect him  to  detach  himself  from  his  peculiar  circumstance  and  agree 
that  in  the  interests  of  broad  social  policies  he  should  be  liable  without 
fault  would  be  asking  too  much.  Nevertheless,  such  imposition  of  lia- 
bility seems  to  provide  the  best  solution  to  an  admittedly  difficult  prob- 
lem."^ 

The  protests  of  station  owners  and  operators  that,  if  they  are  to  be 
removed  from  a  difficult  position,  legislation  is  essential  does  not  seem 
wholly  justified.  Apart  from  the  political  broadcast,  indemnity  provi- 
sions in  contracts  with  sponsors  and  adequate  coverage  by  defamation 
insurance  may  well  afford  station  owners  adequate  protection.  Rather 
than  leave  the  totally  innocent  defamed  party  without  effective  remedy, 
the  recourse  to  such  indemnity  provisions  and  insurance  would  not 
seem  unduly  heavy  burdens  to  place  on  the  broadcaster,  who  has  vol- 
untarily established  himself  in  control  of  an  instrumentality  inherently 
capable  of  doing  vast  injury  to  the  reputations  of  totally  innocent  per- 
sons. Insofar  as  the  recent  legislation  has  altered  these  liabilities,  it  is 
the  conclusion  of  this  study  that  such  alteration  is  not  desirable. 

When  dealing  with  the  political  broadcast,  a  somewhat  more  effec- 
tive case  may  be  made  for  the  legislation.  Certainly  section  315  of  the 
Communications  Act  of  1934  leaves  the  broadcaster  without  a  clear 
picture  as  to  what  he  must  do  to  protect  himself.  Should  the  local  sta- 
tion be  permitted  to  edit  for  defamations  which  it  failed  to  expunge; 
or  should  the  local  station  be  denied  this  right  of  "censorship"  and,  in 
compensation,  be  exempted  from  liability  for  defamations  uttered  over 
its  facilities;  or  should  the  station  be  denied  the  right  to  censor  and 
yet  be  held  liable  for  defamations  which  such  denial  put  beyond  its 
control  ? 

This  latter  suggestion  would  put  the  station  officials  in  a  most  diffi- 
cult position  and  might  force  them  to  exercise  the  option,  afforded  by 

137  "There  is  a  strong  and  growing  tendency,  where  there  is  no  blame  on  either 
side,  to  ask,  in  view  of  the  exigencies  of  social  justice  who  can  best  bear  the  loss, 
and  hence  to  shift  the  loss  by  creating  liability  where  there  has  been  no  fault." 
Pound,  "The  End  of  Law  as  Developed  in  Legal  Rules  and  Doctrines,"  27  Harv.  L. 
Rev.  195,  233  (1914). 
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section  315,  of  refusing  to  carry  any  political  broadcasts.  As  between 
the  first  and  second  of  the  above  suggestions,  the  second  seems  mani- 
festly preferable.  Since  the  first  would  grant  the  power  of  censorship 
to  station  officials,  they  would  then  be  forced  to  choose  between  their 
responsibility  to  provide  free  discussion  of  political  issues  and  their 
potential  liability  in  defamation  if  they  should  incorrectly  assess  the 
actionable  nature  of  some  remark  in  a  proposed  political  speech.  The 
likelihood  that  caution  as  letting  in  questionably  defamatory  material 
would  lead  to  a  neglect  of  the  responsibility  to  provide  free  discussion 
seems  to  involve  an  unnecessary  risk  of  encroachment  on  free  political 
institutions.  The  solution  of  the  proposed  federal  legislation  and  the 
Port  Huron  case,  denying  the  right  of  censorship  but  exempting  from 
liability  for  defamation,  provides  a  fair  and  workable  solution. ^^^ 

Thus,  the  considerations  which  force  a  denial  of  any  right  of  censor- 
ship by  the  local  station  might  well  justify  a  policy  excepting  the  political 
broadcast  from  strict  liability^^''  which  should  apply  to  the  broadcaster 
in  other  circumstances.  To  the  extent  that  the  recent  state  legislation 
has  accomplished  this  purpose  in  an  interim  period  of  uncertainty  as 
to  the  course  of  the  federal  law,  it  is  the  conclusion  of  this  study  that 
it  is  desirable.  Where  it  has  gone  further  than  the  accomplishment  of 
this  purpose,  as  suggested  earlier,^^"  such  legislation  might  well  be 
redrafted. 

Thus,  when  presented  with  the  bill  proposed  by  the  National  Associa- 
tion of  Broadcasters,^*^  or  some  similar  measure,  a  state  legislature  will 
be  faced  with  several  policy  decisions.  It  can  give  effect  to  the  appeal 
for  uniformity  expressed  by  the  N.A.B.  when  it  describes  its  suggested 
statute  as  applying  "the  principles  applicable  to  torts  generally  to  the 
tort  of  defamation.""^  Or  it  can  determine  that  this  is  not  an  area  in 
which  uniformity  is  desirable  and  impose  strict  liability,  either  in  all 
radio  defamation  situations,  or  in  situations  other  than  those  involving 
political  broadcasts. 

^^s  Constitutional  questions  involved  in  this  solution  are  discussed  in  Donnelly, 
"Defamation  by  Radio:  A  Reconsideration,"  34  Iowa  L.  Rev.  12,  33-37  (1948). 

139  Even  here,  if  strict  liability  were  applied,  the  station  could  still  protect  itself 
through  insurance  and,  probably,  indemnity  provisions  in  its  contract  with  the  political 
speaker. 

1*0  See  pp.  29-30  supra. 

^*^  See  note  73  supra. 

^*2  Explanation  of  N.A.B.  Suggested  Radio  Defamation  Statute  (mimeographed 
materials  furnished  with  proposed  N.A.B.  statute). 
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The  Mullane  Doctrine — A  Reappraisal  of  Statutory- 
Notice  Requirements 

John  Wilson  Perry  * 

Introductory 

On  March  28,  1947  the  Central  Hanover  Bank  &  Trust  Co.  filed  its 
account  of  a  certain  common  trust  fund  in  the  Surrogate's  Court  of 
the  State  of  New  York.  The  Court  appointed  one  Kenneth  J.  Mullane 
as  special  guardian  to  represent  infants,  incompetents,  and  persons 
known  or  unknown  who  had  any  interest  in  the  income  of  the  fund 
and  who  had  not  otherwise  appeared  in  the  proceeding;  and  thereby 
hangs  a  tale,  for  Mr.  Mullane  eventually  took  the  case  to  the  Supreme 
Court  of  the  United  States,  and  the  decision  of  that  Court  not  only  has 
caused  a  revision  of  the  common  trust  fund  law  of  New  York,  but  also 
has  had  a  noticeable  effect  on  subsequent  legislation  in  Iowa,  Maine, 
Michigan,  Nebraska,  and  Oklahoma.  Indications  are  that  many  other 
states  may  similarly  feel  the  influence  of  the  decision.^ 

The  accounting  was  carried  out  in  accordance  with  the  procedure 
established  by  subdivision  (12)  of  section  loo-c  of  the  New  York 
Banking  Law.  That  statute  provided,^  in  effect,  that  the  petitioner  for 

*  Legislative  Analyst,  Legislative  Research  Center.  Member  of  the  Michigan  Bar. 
B.S.E.  (Aero.),  Michigan,  1949;  J.D.,  Michigan,  1951. 

^  The  statutes  in  question  are  discussed  later  in  the  study.  To  a  lesser  extent  the 
Mullane  decision  may  have  had  some  influence  on  the  enactment  of  the  following 
statutes:  Arizona  Laws  1951,  c.  loi,  which  effected  a  considerable  revision  of  the 
law  of  decedents'  estates;  Arkansas  Acts  1951,  Acts  255  and  349,  dealing  respectively 
with  clarification  of  the  Probate  Code,  and  notice  in  actions  to  quiet  title;  California 
Laws  1951,  c.  935,  concerning  personal  judgments  based  upon  service  by  publication; 
Florida  Laws  1951,  House  Bill  No.  204,  to  be  cited  as  "the  Florida  Trust  Accounting 
Law;"  New  Mexico  Laws  1951,  c.  168,  being  the  Uniform  Trustees'  Accounting  Act 
as  amended;  Washington,  Laws  1951,  c.  226,  similar  to  the  Uniform  Trustees'  Ac- 
counting Act;  Wyoming  Laws  1951,  c.  148,  relating  to  the  procedure  for  final  settle- 
ment and  distribution  of  estates.  The  State  of  Kansas  placed  itself  on  both  sides  of 
the  fence  on  the  same  day,  March  30,  1951,  by  approving  on  that  day:  (i)  House 
Bill  492,  which  requires  notice  by  mail  in  certain  actions  to  determine  title  to  real 
property,  and  (2)  Senate  Bill  59,  which  provides  that  in  civil  actions  generally,  if 
service  of  process  cannot  be  made  on  the  defendant  personally  within  the  State,  it  may 
be  made  by  publication  zmthont  notice. 

2  New  York  Banking  Law,  §  lOO-c : 

12.  After  filing  such  petition  the  petitioner  shall  cause  to  be  issued  by  the  court 
in  which  the  petition  is  filed  and  shall  publish  not  less  than  once  in  each  week  for 
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such  an  accounting  should  publish  a  notice  or  citation  issued  by  the 
court  and  requiring  all  interested  persons  to  show  cause  on  a  named  day- 
why  the  account  should  not  be  allowed.  The  notice  was  to  be  addressed 
to  all  parties  interested  generally  and  without  naming  them.  The  notice 
might  describe  the  common  trust  fund  and  the  participating  trusts 
briefly  as  in  the  petition  and  without  setting  forth  the  residences  of  the 
decedents  or  donors  of  the  several  trusts.  Subdivision  (14)  of  section 
loo-c^  then  provided  that  the  decree  in  the  proceeding  should,  with 
certain  limitations,  be  binding  on  all  persons  interested  in  the  common 
trust  fund  or  in  any  of  the  participating  trusts. 

Mullane  promptly  objected  to  the  jurisdiction  of  the  court;  first  be- 
cause the  common  fund  joined  testamentary  and  inter  vivos  trusts  and 
the  court  did  not  have  jurisdiction  over  all  types  of  inter  vivos  trusts ; 
second  because  the  notice  provided  to  interested  parties  was  not  sufficient 
to  meet  the  minimum  requirements  for  due  process  of  law.*  The  sur- 
rogate overruled  the  objections.  The  Appellate  Division  affirmed  the 
resultant  decree  by  memorandum  decision,  one  judge  dissenting.^  The 
New  York  Court  of  Appeals  affirmed  unanimously  by  memorandum 

four  successive  weeks  in  a  newspaper  to  be  designated  by  the  court  a  notice  or  citation 
addressed  generally  without  naming  them  to  all  parties  interested  in  such  common 
trust  fund  and  in  such  estates,  trusts  or  funds  mentioned  in  the  petition,  all  of  which 
may  be  described  in  the  notice  or  citation  only  in  the  manner  set  forth  in  said  petition 
and  without  setting  forth  the  residence  of  any  such  decedent  or  donor  of  any  such 
estate,  trust  or  fund.  Such  notice  or  citation  shall  include  the  name  of  each  person 
acting  with  the  trust  company  in  a  fiduciary  capacity  with  respect  to  each  such  estate, 
trust  or  fund.  Such  notice  or  citation  shall  require  all  such  parties  to  show  cause  on 
a  day  to  be  fixed  by  the  court  why  such  account  should  not  be  judicially  settled.  .  .  . 

In  any  such  accounting  proceeding  the  notice  or  citation  hereinabove  prescribed 
shall  be  deemed  sufficient  notice  to  each  party  known  or  unknown  having  or  who  may 
thereafter  have  any  interest  in  an  estate,  trust  or  fund  any  part  of  which  shall  have 
been  invested  in  such  common  trust  fund  and  each  such  person  so  interested  may 
appear  in  such  accounting  proceeding  and  on  his  failure  to  appear  shall  be  deemed 
to  be  represented  in  such  proceeding  by  the  person  designated  respectively  as  such 
guardian  and  attorney. 

3  New  York  Banking  Law,  §  loo-c : 

14.  Except  as  otherwise  herein  provided,  such  proceeding  shall  be  conducted  in 
the  same  manner  as  any  other  proceeding  for  the  voluntary  judicial  settlement  of  the 
account  of  an  executive,  administrator,  guardian  or  testamentary  trustee  .  .  .  the 
decree  in  such  proceeding  unless  reversed  or  modified  on  appeal  shall  be  thereafter 
binding  and  conclusive  in  respect  of  any  matter  set  forth  in  the  account  settled  by 
such  decree  in  all  courts  upon  all  parties  having  or  who  may  thereafter  have  any 
interest  in  such  common  trust  fund  or  in  any  estate,  trust  or  fund  held  by  such  trust 
company  either  alone  or  in  conjunction  with  another  or  others. 

*  See  the  surrogate's  opinion,  Iti  Re  Central  Hanover  Bank  and  Trust  Co.,  75  N.Y. 
S.  2d  397,  (1947). 

5/m  Re  Central  Hanover  Bank  and  Trust  Co.,  Trustee,  274  N.Y.  App.  Div.  772, 
80  N.Y.  S.  2d  127,  (1948)  ;  and  275  N.Y.  App.  Div.  769,  88  N.Y.  S.  2d  907,  (i949)- 
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decision.^  MuUane  appealed  to  the  United  States  Supreme  Court'  as  to 
the  sufficiency  of  notice.  The  Court,  speaking  through  Mr.  Justice 
Jackson,  reversed  the  New  York  Court  of  Appeals  by  a  seven  to  one 
vote,  Mr.  Justice  Burton  dissenting  and  Mr.  Justice  Douglas  taking  no 
part  in  the  consideration  or  decision  of  the  case. 

Briefly  the  Court  held  that  since  the  bank  had  on  its  files  the  names 
and  addresses  of  the  income  beneficiaries,  there  was  no  reason  for  giv- 
ing notice  in  a  manner  less  likely  to  actually  inform  them  of  the  action 
than  notice  by  mail  f  that  due  process  under  the  fourteenth  amendment 
requires  notice  reasonably  certain  actually  to  inform  the  person  con- 
cerned of  the  pendency  of  the  action  where  conditions  reasonably  permit 
such  notice.^ 

As  a  result  of  this  decision  the  legislature  of  the  State  of  New  York 
amended  section  loo-c  in  April  of  1951.  The  new  provision  requires  that 
the  petitioner  for  such  a  common  trust  fund  accounting  file  with  the 
petition:  (i)  a  list  of  the  names  and  addresses,  which  appear  on  the 
petitioner's  records  as  of  the  close  of  the  period  accounted  for,  of  all 
persons  interested  in  the  fund  and  (2)  a  sworn  statement  by  an  em- 
ployee familiar  with  the  records  that  diligence  has  been  used  in  showing 
such  names  on  the  records  and  in  preparing  the  list.  In  addition  to  pub- 
lishing notice  of  the  proceeding  as  before,  the  petitioner  is  to  deposit 
in  the  United  States  mail  a  copy  of  the  notice  directed  to  each  person 
whose  name  and  address  appear  on  the  list.  This  publication  and  mail- 
ing is  to  constitute  due  service  of  process  on  each  person  interested  in 
the  common  trust  fund,  whether  or  not  notice  was  mailed  to  or  received 
by  such  person.^"  Subdivision  (14)  makes  the  decree  binding  on  each 

6  In  Re  Central  Hanover  Bank  and  Trust  Co.,  Trustee,  299  N.Y.  697,  87  N.E.  2d  73, 
(1949). 

"^  Mullane,  Special  Guardian  v.  Central  Hanover  Bank  and  Trust  Co.,  Trustee,  et  al., 
339  U.S.  306,  70  S.Ct.  652,  (1950). 

8  339  U.S.  at  318. 

9  Ibid,  at  315- 

10  New  York  Banking  Law,  §  lOO-c : 

12.  There  shall  be  filed  with  such  petition: 

( I )  A  list  of  the  names  and  addresses  of  each  of  the  following  persons  whose  names 
and  addresses  appear,  at  the  close  of  the  period  accounted  for,  upon  the  records 
maintained  by  the  trust  company  pertaining  to  the  common  trust  fund  as  well  as  to 
any  estate,  trust  or  fund,  any  part  of  which  shall  have  been  invested  in  the  common 
trust  fund,  and  who  at  the  close  of  the  period  accounted  for  were  known  by  such 
trust  company  to  be  or  to  claim  to  be  included  in  any  of  the  following  classes  of 
persons:  (a)  those  who  at  any  time  during  the  period  accounted  for  were  entitled 
to  share  in  the  income  of  any  estate,  trust  or  fund  invested  in  the  common  trust  fund 
at  any  time  during  the  period  accounted  for;  (b)  those  who  became  entitled  to  share 
in  the  principal  of  any  estate,  trust  or  fund  invested  in  the  common  trust  fund  which 
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became  distributable  in  whole  or  in  part  during  the  period  accounted  for;  (c)  those 
who  at  the  close  of  the  period  accounted  for  would  have  been  entitled  to  share  in 
the  principal  of  any  estate,  trust  or  fund  invested  in  the  common  trust  fund  if  the 
event  upon  which  such  estate,  trust  or  fund  would  become  distributable  in  whole  or 
in  part  had  occurred  at  the  close  of  the  period  accounted  for;  (d)  those  living  at 
the  close  of  the  period  accounted  for  who  had  any  interest  in  the  income  or  principal, 
or  both,  of  any  estate,  trust  or  fund  invested  in  the  common  trust  fund,  and  who 
prior  to  the  close  of  the  period  accounted  for  shall  have  notified  the  trust  company 
of  such  interest  and  who  shall  have  requested  the  trust  company  in  writing  to  send 
a  copy  of  the  notice  or  citation  of  any  proceeding  for  the  settlement  of  any  account 
of  the  trustee  of  such  common  trust  fund  to  such  person  at  an  address  furnished 
to  the  trust  company  by  such  person;  (e)  those  who  at  any  time  during  the  period 
accounted  for  were  acting  with  the  trust  company  in  a  fiduciary  capacity  with  respect 
to  any  such  estate,  trust  or  fund;  (f)  the  guardian  of  any  infant  and  the  committee 
of  any  incompetent  included  among  the  persons  hereinbefore  described;  (g)  the 
personal  representative  of  any  deceased  person  included  among  the  persons  herein- 
before described  in  classes  (a),  (b)  or  (e),  and 

(2)  A  sworn  statement  by  one  or  more  persons  employed  by  the  trust  company 
and  familiar  with  the  records  maintained  by  the  trust  company  pertaining  to  the 
common  trust  fund  as  well  as  to  any  estate,  trust  or  fund,  any  part  of  which  shall 
have  been  invested  in  the  common  trust  fund  setting  forth  facts  establishing  that  the 
trust  company  has  used  diligence  in  showing  on  such  records  the  name  and  address 
of  each  such  person  which,  in  its  business  as  fiduciary  with  respect  to  any  estate, 
trust  or  fund  invested  in  such  common  trust  fund,  have  come  to  the  knowledge  of 
the  trust  company  and  has  used  diligence  in  preparing  the  list  required  by  paragraph 
one  of  this  subdivision. 

There  follows  the  provision  set  out  in  the  first  part  of  note  2.  supra  and  then: 

...  In  addition  to  such  publication  of  such  notice  or  citation,  the  petitioner  shall 
on  or  before  the  day  of  the  first  publication  of  such  notice  or  citation  deposit  in  a 
post  office  or  in  any  mail  box  regularly  maintained  by  the  government  of  the  United 
States  a  copy  of  the  notice  or  citation  properly  enclosed  in  a  postpaid  wrapper 
addressed  to  each  person  whose  name  is  included  in  the  list  required  by  paragraph 
one  of  this  subdivision  at  his  address  appearing  on  said  list.  The  copy  of  the  notice 
or  citation  so  mailed  to  any  person  need  contain  only  the  designation,  as  set  forth 
in  the  published  notice  or  citation,  of  each  estate,  trust  or  fund  in  which  the  person 
to  whom  such  notice  or  citation  is  required  to  be  mailed  is  interested  and  may  omit 
reference  to  any  other  estate,  trust  or  fund. 

There  follows  the  provision,  omitted  in  note  2,  also,  for  the  appointment  of  guard- 
ians ad  litem;  and  then : 

...  In  any  such  accounting  proceeding  the  service  of  such  notice  or  citation  by 
publication  and  mailing  in  the  manner  herein  prescribed  shall  constitute  due  service 
of  process  in  said  proceeding  not  only  on  the  persons  to  whom  such  notice  or  citation 
is  mailed  but  also  on  all  persons  interested  in  the  settlement  of  such  account  and  in 
each  estate,  trust  or  fund,  any  part  of  which  shall  have  been  invested  in  such  common 
trust  fund  and  the  persons  interested  in  principal  to  whom  such  notice  or  citation 
is  mailed  shall  be  representative  of  all  persons  who  have  or  might  thereafter  have 
any  interest  in  the  principal  of  any  estate,  trust  or  fund,  any  part  of  which  shall 
have  been  invested  in  such  common  trust  fund  and  the  persons  interested  in  income 
to  whom  such  notice  or  citation  is  mailed  shall  be  representative  of  all  persons  who 
have  or  might  thereafter  have  any  interest  in  the  income  of  any  estate,  trust  or  fund, 
any  part  of  which  shall  have  been  invested  in  such  common  trust  fund.  Each  such 
person  so  interested  may  appear  in  such  accounting  proceeding  and  on  his  failure 
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person  interested  whether  or  not  notice  was  mailed  to  or  received  by 
such  person." 

This  study  is  concerned  with  whether  the  amended  section  loo-c 
compHes  with  the  requirements  of  due  process,  but  more  than  that,  there 
is  a  suggestion  that  the  Miillane  case  is  an  incipient  whirlwind  herald- 
ing a  complete  revamping  of  our  constitutional  concepts  of  due  process. 
On  one  side  it  can  be  and  has  been  argued"  that  various  state  statutes 
and  court  rules  relating  to  service  of  process  by  publication  in  actions 
outside  the  field  of  common  trust  funds  must  be  modified,  for  safety's 
sake  at  least,  to  require  notice  to  parties  whose  names  and  addresses  are 
known  by  registered  mail,  or  by  ordinary  mail.  But,  contrary  to  this, 
it  may  be  suggested  that  all  the  Mullane  case  really  says  is  that  when  a 
caretaker  in  charge  of  certain  property  commences  an  action  against 
his  employers  he  must  give  them  notice,  where  possible,  by  some  more 
efficient  means  than  mere  publication,  and  that  the  Mullane  case  should 
not  be,  and  will  not  be,  extended  beyond  this  point.^^ 

The  question  of  how  far  the  doctrine  of  the  Mullane  case  will  be 
extended  becomes  worthy  of  study  when  we  realize  that  the  case  has 
not  only  caused  a  revision  of  the  New  York  common  trust  fund  statute 

to  appear  shall  be  deemed  to  be  represented  in  such  proceeding  by  the  person  des- 
ignated respectively  as  such  guardian  and  attorney. 

The  term  'invested  in  the  common  trust  fund'  as  used  in  this  subdivision  with 
reference  to  the  investment  of  any  estate,  trust  or  fund  or  of  any  part  thereof  in  the 
common  trust  fund  shall  include  the  investment  of  any  such  estate,  trust  or  fund,  or 
of  any  part  thereof  in  the  common  trust  fund  made  prior  to  the  beginning  of  the 
period  accounted  for  and  remaining  in  the  common  trust  fund  at  the  beginning  of 
such  period  as  well  as  the  investment  of  any  such  estate,  trust  or  fund,  or  of  any 
part  thereof  in  the  common  trust  fund  during  the  period  accounted  for. 

11  New  York  Banking  Law,  §  lOO-c : 

14.  Except  as  otherwise  herein  provided,  such  proceeding  shall  be  conducted  in 
the  same  manner  as  any  other  proceeding  for  the  voluntary  judicial  settlement  of 
the  account  of  an  executor,  administrator,  guardian  or  testamentary  trustee.  The 
decree  in  such  proceeding  unless  reversed  or  modified  on  appeal  shall  be  thereafter 
binding  and  conclusive  in  respect  of  any  matter  embraced  in  the  account  or  in  such 
decree  in  all  courts,  not  only  upon  all  persons  to  whom  notice  or  citation  of  such 
proceeding  was  mailed,  whether  or  not  such  notice  or  citation  actually  reached  every 
person  to  whom  the  same  was  mailed,  but  also  upon  all  persons  having  or  who  may 
thereafter  have  any  interest  in  such  common  trust  fund  or  in  any  participating  estate, 
trust  or  fund  held  by  such  trust  company  either  alone  or  in  conjunction  with  another 
or  others. 

12  Tilley,  "The  Mullane  Case :  New  Notice  Requirements,"  30  Mich.  St.  Bar  J.  12, 
(Jan.  1951).  Hayward,  "The  Effect  of  Mullane  v.  Central  Hanover  Bank  and  Trust 
Company  upon  PubHcation  of  Notice  in  Iowa,"  36  Iowa  L.  Rev.  47,  (1950).  Eraser, 
"Jurisdiction  by  Necessity — An  Analysis  of  the  Mullane  case,"  100  U.  of  Pa.  L.  Rev. 

30s,  (1951). 

13  See  Carson's  comment  on  the  Mullane  case,  50  Mich.  L.  Rev.  124,  (1951). 
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but  has  caused  at  least  four  other  states  to  modify  existing  notice  stat- 
utes, and  has  clearly  influenced  the  provisions  of  the  new  Maine  common 
trust  fund  statute/* 

These  statutory  changes  vary  considerably  in  their  provisions  and  in 
the  scope  of  their  coverage.  Thus  it  is  necessary  to  evaluate  the  Mullane 
decision  in  order  to  decide  whether  some  of  these  statutory  changes  still 
fail  to  meet  the  requirements  of  due  process  or  whether  alternatively 
some  of  the  statutes  have  laid  down  unnecessarily  strict  requirements. 
For  example,  Oklahoma  has  amended  its  common  trust  fund  statute 
and  now  requires,  in  addition  to  publication,  that  all  "beneficiaries" 
known  to  the  accountant  be  given  notice  either  personally  or  by  regis- 
tered mail.^^  Nebraska  has  gone  a  step  further  and  passed  a  statute 
requiring  all  "fiduciaries,"  when  they  account,  to  give  notice  by  "mail 
to  each  living  beneficiary"  .  .  .  "including  contingent  beneficiaries ;" 
also  notice  is  to  be  published.^*'  The  recent  Michigan  statutory  amend- 
ment has  perhaps  gone  further  than  any  of  the  other  statutes  which 
have  come  to  our  attention  in  that  Michigan  now  requires  that,  "Except 
as  otherwise  provided  by  law,  all  probate  and  other  legal  notices,"  if 
served  by  publication,  shall  also  be  sent  by  registered  mail  to  "all  per- 
sons appearing  ...  to  have  an  interest"  in  the  proceeding.^^  Using  an 
entirely  different  approach,  Iowa  passed  a  statute  providing  that  all 
orders,  judgments  or  decrees  entered  prior  to  July  4,  195 1  in  actions 
based  upon  service  of  notice  by  publication  shall  be  valid  unless  an  action 
is  commenced  to  question  them  before  July  4,  1952.^^ 

These  statutes  indicate  two  things.  First,  a  good  many  states  are 
concerned,  and  probably  other  states  should  be  concerned,  with  the  effect 
of  the  Mullane  case  on  notice  statutes  generally.  And,  second,  the  states 
which  have  changed  their  notice  statutes  indicate  that  there  is  no  sub- 
stantial unanimity  of  opinion  as  to  what  the  scope  of  the  Mullane  doc- 
trine will  be.  Therefore,  an  analysis  of  the  Mullane  case  and  of  some 
of  the  notice  statutes  now  in  use  may  be  helpful  as  a  guide  to  deciding 
what  statutory  changes  must  be,  or  logically  should  be,  made  by  the 
several  states. 

Investigation  of  the  problem  seems  most  easily  handled  by  first  try- 
ing to  analyze  in  detail  the  philosophy  of  the  Supreme  Court  as  ex- 

14  Senate  Bill  No.  317  (1951),  Revised  Statutes,  §55-224. 

15  House  Bill  No.  355  (1951)  which  is  now  Okla.  Stat.  Anno.  Title  60,  §  162. 

16  Legislative  Bill  No.  150   (1951). 

17  House  Bill  No.  352  (1951)  which  amended  §27.3178(32)  of  the  Mich.  Stat. 
Anno. 

18  House  Bill  No.  227  (1951). 
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pressed  through  the  years  on  the  subject  of  notice;  and  then,  with  this 
philosophy  in  mind,  attempting  to  evaluate  the  status  of  various  types 
of  state  statutes  and  rules  to  determine  the  probability  of  their  being 
upheld  by  the  Court  which  decided  the  Midlane  case. 

PART  ONE— THE  CASE  LAW  :    ; 

L  Jurisdiction  Distinguished  from  Notice 

In  order  to  evaluate  properly  the  philosophy  of  the  Supreme  Court 
on  the  subject  of  notice,  it  is  necessary  to  carefully  distinguish  the 
various  elements  which  go  to  make  up  due  process  of  law.  Appellants 
going  before  the  Court  generally  claim  merely  that  they  have  been 
denied  "due  process,"  then  present  the  facts  which  they  claim  constitute 
the  denial,  and  leave  it  to  the  Court  to  consider  the  elements  of  the 
claim.  Due  process  as  interpreted  by  the  Court  today  seems  to  be  stated 
roughly  as  follows  :  all  parties  interested  in  a  controversy  must  be  given 
notice  of  the  controversy  and  an  opportunity  to  be  fully  heard  before 
a  court  of  competent  jurisdiction.^^  At  present  we  are  concerned  only 
with  the  notice  aspect  of  this  definition,  but  it  is  impossible  to  separate 
notice  from  the  other  elements  completely. 

The  trial  court  may  lack  jurisdiction  for  any  one  or  more  of  four 
reasons.  First,  the  court  may  lack  territorial  jurisdiction.  Traditionally 
a  state  court  cannot  control  property  outside  the  state.  Also  traditionally 
formal  documents  from  a  state  court,  such  as  summons,  have  no  force 
outside  the  state.  If  a  state  court  tries  to  act  across  state  lines  it  may  be 
held  to  lack  territorial  jurisdiction. 

Second,  the  court  may  have  no  jurisdiction  over  the  type  of  action 
being  brought.  Thus  Justice  of  the  Peace  courts  are  restricted  as  to  the 
monetary  amount  in  question,  probate  courts  cannot  decide  criminal 
charges,  traffic  courts  cannot  decide  title  to  real  property. 

Third,  the  court  must  have  jurisdiction  over  the  thing  in  controversy. 
This  applies  to  actions  in  rem  or  quasi  in  rem  or  actions  in  the  nature 
of  a  proceeding  in  rem.^'^  If  the  thing  in  controversy  is  tangible,  the  court 
is  usually  required  to  seize  it  formally  in  order  to  get  jurisdiction  over 
it,  thus  with  real  property,  or  automobiles,  or  live  stock,  or  the  like. 

19  "Competent  jurisdiction"  for  purposes  of  due  process  is  a  debatable  term.  As 
used  in  this  study,  the  term  "jurisdiction,"  and  its  component  elements,  refers  to  the 
overall  jurisdiction  of  the  trial  court.  Whether  all  of  the  elements  discussed  are  nec- 
essary to  due  process  of  law  is  immaterial.  The  essential  thing  is  to  distinguish  the 
various  elements  and  their  relationship  to  notice. 

20  See  339  U.S.  at  312.  For  the  purposes  of  this  study  all  such  actions  will  be  re- 
ferred to  simply  as  "in  rem  actions." 
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If  the  property  is  not  tangible,  it  must  have  a  legal  situs  within  the  ter- 
ritorial jurisdiction  of  the  court.  This  is  the  case  with  the  marriage  "res" 
in  divorce  actions,  for  example. 

Finally,  if  the  court  is  going  to  render  a  personal  judgment  against 
a  defendant,  it  must  have  personal  jurisdiction  over  him.  Traditionally 
this  has  meant  that  the  defendant  had  to  be  served  personally  with  proc- 
ess. There  are  some  exceptions  to  the  traditional  rule  but  still  the  court 
must  in  some  way  get  control  of  the  defendant. 

In  an  in  rem  type  of  action  the  court  must  have  the  first  three  types 
of  jurisdiction  but  need  not  have  the  last  type  although  the  defendant 
must  be  given  notice.  In  an  in  personam  type  of  action  the  court  must 
have  the  first  two  and  the  last  type  of  jurisdiction  but  need  not  have 
the  third  type  because  there  is  no  thing  or  res  in  controversy.  If  the 
action  is  mixed  in  rem  and  in  personam  the  court  must  have  all  four 
types  of  jurisdiction.^^ 

As  we  are  concerned  with  it,  notice  is  required  to  warn  the  interested 
party  that  the  action  has  been  brought.  But  notice  also  serves  to  tell  him 
when  and  how  he  may  be  heard.  In  separating  notice  cases  from  other 
cases  in  which  denial  of  due  process  is  claimed,  there  are  certain  con- 
flicts in  the  requirements  which  must  be  distinguished.  One  of  these 
conflicts  arises  where  the  notice  given  clearly  tells  the  person  that  the 
action  has  been  commenced  but  does  not  tell  him  how  he  can  be  heard, 
or  does  not  give  him  enough  time  to  be  heard.  In  this  type  of  case, 
although  the  court  talks  about  the  notice,  what  it  is  really  concerned  with 
is  whether  the  party  concerned  was  given  an  opportunity  to  be  heard.^^ 
Cases  of  this  type  are  not  pertinent  to  this  study  because  here  we  are 
concerned  essentially  with  whether  the  means  used  to  give  the  notice 
was  a  valid  means;  the  content  of  the  notice  is  irrelevant. 

Another,  and  far  more  confusing,  conflict  arises  from  the  failure  to 
distinguish  clearly  between  adequacy  of  notice  as  such  on  the  one  hand 
and  jurisdiction  of  the  court  on  the  other  hand.  First,  in  an  in  rem 
action  the  court  does  not  have  to  get  jurisdiction  over  the  person  of  the 
defendants.  Thus,  for  example,  in  an  action  to  quiet  title,  if  the  trial 

21  As  for  example  Freeman  v.  Alderson,  119  U.S.  185,  7  S.Ct.  165,  (1886)  where 
the  plaintiff  sought  partition  {in  rem)  and  costs  {in  personam)  ;  or  McDonald  v. 
Mabee,  243  U.S.  90,  Z7  S.Ct.  343,  (1917)  where  plaintiff  sought  an  w  personam 
judgment  and  also  foreclosure  of  a  lien  {in  rem)  ;  or  the  Mullane  case  itself  where 
Mullane  argued  that  while  a  determination  of  what  property  was  in  the  fund  might 
be  in  rem,  termination  of  the  beneficiaries'  personal  rights  to  sue  the  trustee  was 
in  personam. 

22  Roller  V.  Holly,  176  U.S.  398,  20  S.  Ct.  410,  (1900),  is  probably  the  leading  ex- 
ample of  this  type  of  case. 
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court  has  territorial  jurisdiction,  and  has  the  power  to  hear  actions  to 
quiet  title,  and  has  formally  seized  the  land  in  question,  the  court  has 
complete  jurisdiction  to  decide  the  case.  But  the  court  will  still  be  guilty 
of  a  denial  of  due  process  if  it  fails  to  give  notice  to  all  the  interested 
parties  or  fails  to  give  them  a  chance  to  be  heard.  Thus  the  Supreme 
Court  may  hold  that  the  trial  court  had  jurisdiction  but  failed  to  accord 
due  process  because  the  notice  was  not  sufficient.  This  is  precisely  what 
Mullane  asked  the  Court  to  do.  He  conceded  that  the  Surrogate's  Court 
had  sufficient  jurisdiction  in  personam  over  the  beneficiaries  to  enter 
any  judgment  concerning  their  interest  in  the  common  trust  fund.  But 
having  made  that  concession,  he  argued  that  the  Surrogate  did  not  have 
power  to  enter  in  personam  type  judgments  because  the  beneficiaries 
had  not  been  given  notice  sufficient  to  meet  the  requirements  of  the  due 
process  clause.^^  This  study  is  concerned  with  that  problem  exactly: 
assuming  that  the  trial  court  has  jurisdiction  to  hear  the  case,  what 
notice  must  be  given? 

The  distinction  is  not  hard  to  draw  in  actions  in  rem  against  tangible 
property.  But  in  personam  actions  require  that  the  trial  court  have  juris- 
diction over  the  person  of  the  defendant;  then  the  confusion  arises,  be- 
cause the  jurisdiction  over  the  person  is  acquired  traditionally  by  serving 
process  on  him,  and  that  process  so  served  is  notice  to  him  of  the  action. 
This  means  that  an  adequate  service  of  process  will  both  give  the 
court  jurisdiction  over  the  defendant  personally,  assuming  that  the 
other  elements  of  jurisdiction  are  present,  and  give  the  defendant  no- 
tice; and  conversely  that  an  improper  service  of  process  will  not  give 
the  court  jurisdiction  and  at  the  same  time  may  not  give  the  defendant 
adequate  notice  of  the  action.  This  duality  leads  many  courts,  including 
at  times  the  Supreme  Court,  to  give  the  impression  that  adequate  notice 
is  part  of  the  jurisdictional  requirement.  The  reasoning  goes  something 
like  this :  H  the  defendant  did  not  have  adequate  notice,  he  cannot  have 
been  properly  served  with  process  because  if  he  had  been  properly  served 
with  process  that  process  would  have  given  him  adequate  notice ;  there- 
fore if  the  defendant  did  not  have  notice,  the  trial  court  did  not  have 
jurisdiction. 

There  is  no  essential  error  in  this.  In  the  traditional  in  personam 
action  jurisdiction  and  notice  are  interdependent.  The  error  arises  when 
lawyers  and  judges  mistakenly  assume  from  this  that  in  all  cases  the 
notice  requirement  of  the  due  process  clause  is  a  part  of  the  jurisdic- 

23  The  text  of  Mullane's  due  process  contention  is  set  out  in  Appendix  A,  infra. 
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tional  requirement.  This  is  not  so.  Consider  for  example  the  definition  of 
"due  process"  given  by  Mr.  Justice  Sutherland  in  Powell  v.  Alabama  :^* 

It  never  has  been  doubted  by  this  court,  or  any  other  so  far 
as  we  know,  that  notice  and  hearing  are  preliminary  steps  es- 
sential to  the  passing  of  an  enforceable  judgment,  and  that 
they,  together  with  a  legally  competent  tribunal  having  juris- 
diction of  the  case,  constitute  basic  elements  of  the  constitu- 
tional requirement  of  due  process  of  law.  (Emphasis  ours)"^ 

Thus  notice,  hearing,  and  jurisdiction  are  separate  elements  of  due  proc- 
ess of  law  even  though  they  may  be  met  by  the  same  acts  of  the  trial 
court.  This  was  made  even  more  clear  just  one  week  later  when  the 
Court,  speaking  through  Mr.  Justice  Brandeis,  said,  in  American  Surety 
Co.  V.  Baldwin: 

It  is  true  that  entry  of  judgment  without  notice  may  be  a  de- 
nial of  due  process  even  where  there  is  jurisdiction  over  the 
person  and  subject  matter.-*' 

This  is  most  likely  to  occur  because,  as  was  pointed  out  before,  the 
power  of  a  state  court  cannot  extend  beyond  the  state  lines  under  the 
present  philosophy.  Therefore,  the  steps  taken  to  acquire  jurisdiction 
must  be  taken  within  the  state.  This  may  be  by  personal  service  of  proc- 
ess on  the  defendant  in  the  state,  by  serving  a  state  officer  in  the  state, 
by  seizing  the  res,  or  by  publishing  a  court  order  saying  that  the  court 
has  taken  control  of  the  res.'^''  But  notice  to  the  defendant  is  not  limited 
by  state  lines.  A  court  may  acquire  jurisdiction  by  its  acts  within  the 
state  and  still  fail  to  give  adequate  notice."^  It  may  give  adequate  notice 
and  still  fail  to  acquire  jurisdiction,  as  when  a  defendant  is  personally 
served  with  process  in  another  state.  ^^  In  analyzing  any  case  it  is  neces- 

2*287  U.S.  45,  53  S.Ct.  55,  (1932). 

25287  U.S.  at  68. 

2^287  U.S.  156,  168,  53  S.Ct.  98,  (1932).  The  case  is  discussed  in  Appendix  B. 

27  As  where  the  res  is  intangible  and  cannot  otherwise  be  "seized."  Standard  Oil  Co. 
V.  New  Jersey,  341  U.S.  428,  71  S.Ct.  822,  (1951)  is  a  typical  example  of  the  con- 
fusion which  results  from  these  actions.  An  escheat  action,  notice  by  publication  to 
the  claimants,  and  personal  service  on  the  debtor,  Standard  Oil.  The  Court  speaks  of 
"jurisdiction  over  the  debtor"  as  the  basis  for  taking  over  the  debt,  and  for  giving 
notice  to  the  claimants  (at  439).  But  the  opinion  can  easily  be  misread  as  if  it  said 
that  publication  gave  in  personam  jurisdiction  over  the  claimants.  The  opinion  did 
not  say  that. 

28  Wuchter  v.  Pizzutti,  276  U.S.  13,  48  S.Ct.  259,  (1928)  as  an  example.  In  that 
case  Mr.  Justice  Brandeis,  with  whom  Mr.  Justice  Holmes  concurred,  makes  the 
statement  that : 

In  the  case  at  bar,  the  objection  is  not  lack  of  jurisdiction,  but  denial  of  due  process 
because  the  statute  did  not  require  the  Secretary  to  notify  the  non-resident  defendant. 
The  case  is  discussed  in  the  text  accompanying  note  151  infra. 

29  Milliken  v.  Meyer,  311  U.S.  457,  61  S.Ct.  339  (1940)  presents  this  problem. 
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sary  to  ask  two  questions.  First,  what  did  the  court  do  to  acquire  juris- 
diction? Second,  how  were  the  defendants  notified  of  the  action? 

In  each  case,  if  the  defendant  received  notice  by  mail  or  by  personal 
service  then  the  adequacy  of  notice  by  publication  was  not  in  issue,  and 
it  would  be  improper  to  say  that  the  Court  held  such  lesser  notice 
sufficient.^'*  Furthermore,  in  cases  where  the  notice  was  by  publication 
or  posting  it  is  necessary  to  see  whether  the  issue  of  notice  was  raised. 
Often  the  issue  before  the  Court  has  been  whether  the  trial  court  had 
jurisdiction  over  the  res  and  that  issue  has  nothing  to  do  with  notice.^^ 

Where  personal  service  of  process  is  required,  it  may  well  be  that 
the  Supreme  Court  considers  notice  an  essential  element  of  jurisdiction 
over  the  person  of  a  defendant;  but  it  clearly  can  be  said  that  notice  is 
not  a  part  of  territorial  jurisdiction,  or  jurisdiction  to  hear  the  type  of 
action,  or  jurisdiction  over  the  res  in  in  rem  actions.  Therefore  cases 
decided  on  the  basis  of  one  of  these  last  three  types  of  jurisdiction  are 
not  holdings  as  to  the  adequacy  of  notice;  and  it  is  with  this  distinction 
firmly  in  mind  that  we  turn  to  the  consideration  of  the  many  due  process 
cases  which  in  the  past  have  come  before  the  Supreme  Court. 

II.  The  Prior  Limitations 

What  notice  is  required  under  the  due  process  clauses  of  the  Consti- 
tution in  light  of  the  Miillane  case?^^  A  simple  question  which,  at  first 
glance,  seems  to  have  received  a  simple  answer.  Mr.  Justice  Jackson  says 
that  the  means  used  to  give  notice  must  be  one  which  a  person  actually 
desiring  to  contact  the  missing  party  would  use ;  that  the  constitutional 
validity  of  a  chosen  method  may  be  defended  on  the  ground  that  it  will 
quite  probably  inform  the  persons  affected,  or,  if  there  is  no  reasonable 
method  available  which  is  likely  to  give  notice,  that  the  means  adopted 
is  not  substantially  less  likely  to  give  actual  notice  than  any  of  the  feasi- 
ble substitutes.^^  He  goes  on  to  say  that  where,  as  in  the  case  at  hand,  the 
plaintiff  has  the  names  and  addresses  of  the  defendants,  there  is  "no 
tenable  ground  for  dispensing  with  a  serious  effort  to  inform  them 

30  See  for  example,  Thompson  v.  Thompson,  226  U.S.  551,  33  S.Ct.  129  (1913). 
See  discussion  of  the  case  in  Appendix  B,  infra. 

31  Harris  v.  Balk,  198  U.S.  215,  25  S.Ct.  625,  (1905)  is  this  type  of  case,  and  note 
that  it  involved  territorial  jurisdiction  also.  See  discussion  of  the  case  in  Appendix  B, 
infra. 

32  Note  7  supra. 
33339  U.S.  at  315. 
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personally  of  the  accounting,  at  least  by  ordinary  mail.  .  .  ."^*  He 
concludes  by  saying : 

The  statutory  notice  to  known  beneficiaries  is  inadequate,  not 
because  in  fact  it  fails  to  reach  everyone,  but  because  under 
the  circumstances  it  is  not  reasonably  calculated  to  reach  those 
who  could  easily  be  informed  by  other  means  at  hand.^^ 

But  this  "simple"  answer — that  known  defendants  should  at  least  be 
notified  by  mail — raises  two  problems.  First,  what  precisely  is  meant 
by  "known"  parties?  Second,  to  what  extent,  if  any,  will  this  doctrine 
of  notice  by  mail  be  applied  to  actions  other  than  common  trust  fund 
accountings  ? 

As  to  the  first  problem,  obviously  the  decision  as  to  what  parties  are 
known  cannot  be  left  entirely  to  the  discretion  of  the  plaintiff.  There 
must  be  some  test,  some  dividing  line  beyond  which  the  court  will  say, 
"The  name  and  address  of  this  person  were  so  easily  available  that  you 
will  be  conclusively  presumed  to  have  known  them."  Perhaps  the  plain- 
tiff must  use  "due  diligence"  to  discover  the  names  and  addresses  of  the 
defendants.  There  can  be  an  infinite  number  of  specific  fact  situations 
to  which  the  test,  whatever  it  is,  will  have  to  be  applied.  The  only  prac- 
tical way  to  deal  with  the  problem  is  to  wait  until  specific  statutes  are 
considered,  and  then  discuss  who  the  known  parties  should  be  and 
whether  the  statute  requires  adequate  notice  to  them.  This  problem  must, 
therefore,  be  deferred  until  a  later  part  of  the  study.^® 

Turning  to  the  other  problem,  how  far  the  Mullane  doctrine  will  be 
extended  to  cases  other  than  common  trust  fund  accountings ;  there  is 
some  basis  for  a  prima  facie  conclusion  that  the  Mullane  case  will  not 
have  any  great  influence  on  future  litigation.  Mr,  Justice  Jackson  noted 
that  the  Court  has  not  committed  itself  to  any  formula  for  balancing 
the  interest  of  the  state  in  bringing  issues  to  a  final  settlement  against 
the  individual  interest  sought  to  be  protected  by  the  Fourteenth  Amend- 
ment, "or  determining  when  constructive  notice  may  be  utilized  or  what 
test  it  must  meet."  He  continued: 

Personal  service  has  not  in  all  circumstances  been  regarded  as 
indispensable  to  the  process  due  to  residents,  and  it  has  more 
often  been  held  unnecessary  as  to  nonresidents.  We  disturb 
none  of  the  established  rules  on  these  subjects.  No  decision 
constitutes  a  controlling  or  even  a  very  illuminating  precedent 
for  the  case  before  us.  But  a  few  general  principles  stand  out 
in  the  books.  (Emphasis  ours.)^^ 

3*  Ibid,  at  318. 
^^  Ibid,  at  319. 
^°  Infra,  Part  Two. 
"  339  U.S.  at  314. 
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It  would  seem  that  the  statement  as  to  estabhshed  rules  would  of  neces- 
sity restrict  the  application  of  this  case  rather  narrowly,  that  the  case 
could  not  possibly  have  any  great  application  without  disturbing  some 
established  rule.  But  the  statement  merits  more  careful  analysis. 

The  first  step  is  to  recognize  the  Court's  policy,  enunciated,  perhaps 
for  the  first  time,  by  Mr.  Justice  Miller  in  1878  when  he  said  that  the 
intent  and  application  of  the  due  process  clause  should  be  determined 
by  a  gradual  process  of  inclusion  and  exclusion  as  cases  presented  for 
decision  require.^^ 

In  short,  there  is  no  one  rule  by  which  all  proceedings  may  be  tested 
with  respect  to  due  process,  but  rather  each  case  must  be  decided  on 
its  facts.  But  this  is  a  two-edged  sword.  It  means  that  in  most  future 
cases  the  Mullane  case  will  not  be  a  controlling  precedent.  To  that  ex- 
tent clearly  the  case  does  not  disturb  any  established  rules.  But  at  the 
same  time  the  theory  means  that  the  prior  "established  rules,"  at  least 
insofar  as  they  are  established  by  Supreme  Court  decision,  are  similarly 
limited  rather  closely  to  their  fact  situations ;  and  it  means  also  that  the 
Court  was  merely  carrying  on  an  established  practice  in  not  overruling 
any  earlier  cases  so  long  as  those  cases  did  not  conflict  with  the  Mullane 
case  on  their  facts. 

When  the  Court  adopted  the  policy  of  interpreting  the  due  process 
clauses  of  the  Constitution  by  a  gradual  process  of  inclusion  and  exclu- 
sion, they  in  effect  laid  down  the  rule  that  due  process  in  each  case  would 
be,  at  least  to  some  extent,  that  which  the  court  in  its  discretion  con- 
sidered fair  and  reasonable.  Thus  that  which  was  sufficient  seventy-five 
years  ago  may  no  longer  be  sufficient  simply  because  the  convictions  of 
the  Court,  or  the  norms  of  reasonableness,  have  changed.  If  you  will, 
because  the  technology  of  the  times  has  changed ;  as  when  Jackson  says, 
"However  it  may  have  been  in  former  times,  the  mails  today  are  recog- 
nized as  an  efficient  and  inexpensive  means  of  communication."^^ 

Briefly,  it  would  seem  that  with  each  decision  limited  more  or  less 
to  its  facts,  the  most  recent  case  is  the  most  persuasive  because  it  most 
probably  reflects  the  convictions  of  the  present  court.  However,  this 
would  lead  to  the  necessity  of  carefully  weighing  each  case  on  the 
records  to  determine  the  relative  equities  of  the  parties,  the  possible 

88  Davidson  v.  New  Orleans,  96  U.S.  97  at  104,  (1878).  See  also:  Hager  v.  Recla- 
mation Dist.,  Ill  U.S.  701,  4  S.Ct.  663,  (1884);  Twining  v.  New  Jersey,  an  U.S. 
78  at  100,  29  S.Ct.  14,  (1908)  ;  and  Green  v.  Frazier,  253  U.S.  233  at  238,  40  S.Ct. 
499,  (1920);  Betts  V.  Brady,  316  U.S.  455,  62  S.Ct.  1252,  (1942);  Leigh  v.  Green, 
193  U.S.  79,  24  S.Ct.  390,  (1904);  Moyer  v.  Peabody,  212  U.S.  78,  29  S.Ct.  235, 
(1909);  Wolf  V.  Colorado,  338  U.S.  25,  69  S.Ct.  1359,   (1949). 

3»339  U.S.  at  319- 
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hardship  involved,  or  triviaHty  of  the  claim  set  forth;  all  to  determine 
whether  the  Court  really  felt  as  indicated  or  whether  the  justices  had 
fallen  victim  to  the  old  adage  that  hard  cases  make  bad  law.  Such  a 
study  would  surely  go  far  beyond  the  point  of  diminishing  returns.  We 
may  note,  however,  that  the  Mullane  case  was  not  a  "hard"  case,  there 
was  no  showing  that  the  trust  company  was  actually  cheating  the  bene- 
ficiaries. Therefore,  we  may  assume  that  the  Court  was  not  influenced 
by  any  hardship  in  the  facts  to  render  a  decision  from  which  it  will  wish 
to  retreat. 

Now,  three  further  observations  concerning  Mr.  Justice  Jackson's 
statement.  First,  Mullane  argued  in  his  brief  to  the  Court  that  the 
accounting  was,  at  least  in  part,  an  in  personam  action.  The  appellee 
contested  this  strenuously  and  cited  many  cases  to  the  effect  that  personal 
service  was  not  necessary  in  such  actions.  Thus  at  least  some  of  the 
"established  rules"  which  Mr.  Justice  Jackson  referred  to  were  those 
dealing  with  the  need  for  personal  service  of  process. 

Second,  the  "few  general  principles"  which  "stand  out  in  the  books" 
are : 

1.  Due  process  requires  "notice  reasonably  calculated  to  appraise 
interested  parties  of  the  pendency  of  the  action  ;"*° 

2.  "[W]hen  notice  is  a  person's  due,  process  which  is  a  mere  gesture 
is  not  due  process  ;"*^ 

3.  Publication  is  not  likely  to  appraise  anyone  of  the  pendency  of  an 
action  f^ 

4.  "[P]ublication  traditionally  has  been  acceptable  as  notification 
supplemental  to  other  action  which  in  itself  may  reasonably  be  expected 
to  convey  a  warning."  For  example,  "libel  of  a  ship,  attachment  of  a 
chattel  or  entry  upon  real  estate  in  the  name  of  law  ;"*^ 

5.  "[I]n  the  case  of  persons  missing  or  unknown"  notice  by  publica- 
tion will  suffice.** 

These  "general  principles"  are  presumably  also  among  the  "established 
rules"  which  are  not  disturbed.  But  the  holding  of  the  Mullane  case  was 
that  notice  by  mail  should  be  given  to  those  parties  in  interest  whose 
names  and  addresses  are  known,  and  that  rule  is  in  harmony  with  the 
above  "general  principles"  except  for  the  principle  of  "publication  .  .  . 
supplemental  to  other  action."  As  we  shall  see  later  this  last  principle 

*°339  U.S.  at  314. 
^'^  Ibid,  at  315. 
^-Ibid.  at  315. 
^^Ibid.  at  316. 
^*Ibid.  a,t  317. 
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is  subject  to  some  Supreme  Court  limitations  which  reduce  its  sweep 
considerably.*^ 

Third,  the  statement  that  the  Court  disturbs  none  of  the  "established 
rules"  is  important  only  when  we  assume  that  there  are  a  great  many 
established  rules  which  the  Court  could  have  disturbed  had  it  chosen  to 
do  so.  The  statement  is  important  only  if  we  assume  that  the  idea  of 
notice  by  mail  is  a  new  theory  at  odds  with  prior  practice.  As  a  prelimin- 
ary step  to  a  more  careful  examination  of  these  assumptions  it  is 
necessary  to  decide  what  type  of  "rules"  Mr.  Justice  Jackson  referred 
to.  It  seems  clear  that  when  the  Supreme  Court  says  that  it  disturbs 
none  of  the  "established  rules,"  the  Court  does  not  mean  that  every 
decision  ever  handed  down  by  a  state  or  lower  federal  court  is  correct. 
As  we  shall  see,  the  statement  clearly  does  not  mean  that  all  of  the 
dictum  found  in  prior  Supreme  Court  decisions  is  correct.  So  far  we 
have  suggested  that  the  rules  as  to  personal  service  of  process  and  the 
"general  principles"  which  Mr.  Justice  Jackson  cited  are  probably  among 
the  "established  rules,"  but  these  represent  actual  holdings  in  earlier 
Supreme  Court  decisions.  Probably  we  can  safely  say  that  Mr.  Justice 
Jackson  meant  at  least  that  no  Supreme  Court  holding  was  disturbed 
by  the  Mullane  decision.  In  addition  we  must  realize  that  while  the 
Supreme  Court  is  not  bound  by  the  decisions  of  state  courts,  it  is  surely 
influenced  in  situations  where  a  substantial  number  of  states  have  upheld 
a  given  practice.  Thus  it  is  possible  that  Mr.  Justice  Jackson  meant  also 
that  the  Mullane  decision  did  not  disturb  any  practice  which  was  gen- 
erally accepted  by  the  states.  It  would  seem  then  that  our  analysis  of 
the  effect  of  the  Mullane  case  depends  on  two  factors.  First,  the  pattern 
of  earlier  Supreme  Court  cases  with  respect  to  notice.  Second,  the  pro- 
cedures for  giving  notice  which  have  been  accepted  by  a  substantial 
number  of  states  in  various  types  of  actions.  The  first,  and  perhaps  the 
second  constitute  the  established  rules  which  were  not  disturbed. 

Strictly  speaking,  with  due  process  cases  limited  to  their  facts,  the 
Mullane  case  did  not  disturb  any  rules  applying  to  other  fact  situations 
no  matter  what  those  rules  may  be.  But  the  ultimate  objective  of  this 
study  is  to  see  what  notice  the  Court  is  likely  to  require  in  other  types 
of  actions  if  appropriate  cases  are  presented  to  the  Court,  and  therefore 
what  notice  should  be  required  by  the  various  state  statutes,  and  whether 
any  of  the  existing  statutes  may  reasonably  be  predicted  to  be  subject 
to  attack  on  the  question. 

*^  See,  for  example,  Coe  v.  Armour  Fertilizer  Works,  note  141  infra  and  Appen- 
dix B. 
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Turning  first  to  the  Supreme  Court  cases,  it  seems  that  the  analysis 
should  start  with  Pennoyer  v.  Neif.^^  There  Mr.  Justice  Field  said  that 
in  personam  judgments  based  "upon  mere  publication  of  process,  which, 
in  the  great  majority  of  cases,  would  never  be  seen  by  the  parties  inter- 
ested," would  be  instruments  of  oppression.*^  So  far  so  good,  but  Mr. 
Justice  Field  went  on  to  discuss  at  great  length  constructive*^  service 
by  publication  in  actions  where  property  is  seized  by  the  court  or  where 
the  court  is  asked  to  reach  and  dispose  of  property  within  its  jurisdic- 
tion ;  concluding  with  the  generalization  that,  "such  service  may  answer 
in  all  actions  which  are  substantially  proceedings  in  rem."^^ 

The  Court  held  that  the  action  in  question  in  Pennoyer  v.  Neff^°  was 
in  personam.^'^  It  held  that  the  service  had  there  by  publication  was  in- 
sufficient to  give  the  court  jurisdiction,  that  the  default  judgment  of 
the  trial  court  therein  and  the  execution  and  sale  thereunder  were  void.'^ 
Thus  Mr.  Justice  Field's  statement  as  to  service  of  process  in  in  rem 
actions  was  dictum  pure  and  simple.  Moreover,  the  trial  court  proceed- 
ing was  in  1866  and  thus  not  subject  to  the  due  process  clause.  No  such 
generalization  under  the  due  process  clause  has  ever  been  laid  down  as 
law  by  the  Court. ^^  In  fact  the  policy  of  gradual  inclusion  and  exclu- 
sion stated  shortly  thereafter  in  Davidson  v.  New  Orleans  and  adhered 
to  ever  since^*  makes  such  a  generalization  impossible.  Nevertheless, 
state  courts  and  legislatures  have  accepted  the  suggestion,  in  many 
instances,  as  if  it  were  the  binding  law  of  the  land. 

That  publication  may  not  be  sufficient  in  all  in  rem  actions  is  obvious 
from  the  Mullane  case.  Mr.  Justice  Field  in  Pennoyer  v.  Neff  drew  a 

4695  U.S.  714,  (1878). 

*''  95  U.  S.  at  726.  Compare  this  with  Mr.  Justice  Jackson's  statement  in  the  Mul- 
lane case,  339  U.S.  at  315: 

It  would  be  idle  to  pretend  that  publication  alone,  as  prescribed  here,  is  a  reliable 
means  of  acquainting  interested  parties  of  the  fact  that  their  rights  are  before  the 
courts.  .  .  .  Chance  alone  brings  to  the  attention  of  even  a  local  resident  an  advertise- 
ment in  small  type  inserted  in  the  back  pages  of  a  newspaper,  and  if  he  makes  his 
home  outside  the  area  of  the  newspaper's  normal  circulation  the  odds  that  the  infor- 
mation will  never  reach  him  are  large  indeed. 

*s  In  this  study  the  terms  "constructive  service"  and  "constructive  notice"  will  be 
used  to  refer  to  service  or  notice  by  publication  or  posting.  The  term  "substituted 
service"  will  be  used  only  to  refer  to  service  on  a  statutory  agent. 

49  95  U.S.  at  727. 

50  Note  46  supra. 

51  95  U.S.  at  728. 
^^Ibid.  at  734. 

53  It  may  be  noted  that  Mr.  Justice  Field  merely  said  that  publication  may  answer 
in  in  rem  actions,  he  did  not  say  that  it  would  answer. 
5*  See  note  38  supra. 
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distinction  between  in  personam  and  in  rem  actions.  Mr.  Justice  Jackson 
in  the  Mullane  case  was  met  at  the  outset  by  a  controversy  between  the 
parties  as  to  whether  the  accounting  was  in  personam  or  in  rem.  He 
disposed  of  the  issue  by  saying  for  the  court  that,  with  due  respect  for 
the  usefulness  of  the  distinction  in  regard  to  other  branches  of  the  law 
and  other  issues,  the  power  of  a  state  to  resort  to  constructive  service 
does  not  rest  on  a  classification  of  the  action  by  that  state's  courts  as 
in  rem  or  in  personam;  that  such  a  classification  is  based  on  confused 
and  elusive  standards  which  vary  from  state  to  state."^^  In  short,  Mr. 
Justice  Jackson  considered  the  state's  classification  of  the  action  as  in 
rem  or  in  personam  to  be  immaterial  in  determining  whether  the  bene- 
ficiaries had  been  accorded  due  process  of  law.  The  Mullane  case  may 
not  have  overruled,  even  by  implication,  any  previous  holdings  of  the 
Court;  but  it  rang  the  death  knell  for  the  dictum  of  Pennoyer  v.  Neff, 
and  considering  state  concepts  of  due  process  this  is  probably  a  more 
far  reaching  blow  than  the  overruling  of  any  case  approving  publication 
would  be. 

If  it  be  conceded  that  due  process  problems  cannot  be  decided  by  sim- 
ple reference  to  actions  as  in  personam  or  in  rem,  it  should  be  profitable 
to  analyze  the  past  holdings  of  the  Supreme  Court  on  the  basis  of  a 
more  detailed  classification.  As  a  guide  to  such  classification  let  us  look 
to  three  statements,  all  essentially  dicta,  which  the  Court  has  made.  In 
Davidson  v.  New  Orleans,  Mr.  Justice  Bradley,  concurring,  suggested 
that  actions  under  the  taxing  power,  the  power  of  eminent  domain,  or 
the  power  to  assess  for  local  improvements  were  special  cases  to  be  de- 
cided on  the  merits  of  the  individual  case.^®  The  Court  has  since 
approved  this  distinction." 

In  the  Mullane  case  Mr.  Justice  Jackson  pointed  out  two  other  lines 
of  distinction  which  we  have  already  noted ;  that  in  cases  of  defendants 
missing  or  unknown,  the  Court  has  approved  publication  as  a  customary 
means  of  giving  notice,  even  though  it  is  "a  probably  futile  means  of 
notification,"  because  "it  is  not  reasonably  possible  or  practicable  to  give 
more  adequate  warning  ;"^^  and  that  publication  is  acceptable  as  a  supple- 
ment to  other  court  action  which  is  in  itself  likely  to  give  warning.  This 
last  is  because  of  the  allowable  assumption  that  the  owner  has  left  some 

^^  339  U.S.  at  312  to  313. 

58  96  U.S.  at  107  to  108. 

67  Ballard  v.  Hunter,  204  U.S.  241  at  255,  27  S.Ct.  261,  (1907).  As  to  the  advis- 
ability of  this  distinction  see  Eraser,  "Actions  in  Rem,"  34  Cornell  L.  Q.  29  at  40  to 
45,  (1948). 

°8  339  U.S.  at  317. 
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caretaker  under  a  duty  to  inform  him  of  proceedings  against  the  prop- 
erty, or  that,  alternatively,  the  owner  has  abandoned  the  property  and 
will  be  deprived  of  nothing  by  the  proceeding/^ 

With  these  guides  the  following  classes  may  be  established : 
I.  Actions  based  on  governmental  powers,  Mr.  Justice  Bradley's 

special  cases  and  others  of  like  character. 
II.  Actions,  whether  based  on  governmental  powers  or  otherwise, 
but  which  concern  notice  to  unknown  parties  or  to  parties  who 
are  known  but  cannot  be  located. 

III.  Actions,  not  relating  to  any  governmental  power,  concerning 
specified  tangible  property  only.  (Within  this  class  it  may  prove 
desirable  to  consider  in  each  case  whether  the  property  in  ques- 
tion was  actually  acted  against  by  the  court  in  such  a  manner 
that  a  person  in  possession  would  be  sure  to  know  of  the  pro- 
ceeding, or  whether  the  procedure  followed  would  fail  to  supple- 
ment the  notice  given  by  publication.) 

IV.  Actions,  not  relating  to  any  governmental  power,  which  do  not 
relate  to  specific  tangible  property — such  as  adoption,  guardian- 
ship, divorce,  nonresident  motor  vehicle  proceedings,  and  cer- 
tain proceedings  relative  to  decedents'  estates. 

Mullane,  in  his  brief  to  the  Supreme  Court,  argued  for  just  this 
classification.  He  contended  that  cases  involving  governmental  powers, 
cases  concerning  unknown  parties,  and  cases  where  the  court  had  seized 
specific  property  were  not  precedent  for  his  situation  where  the  parties 
were  known  and  no  property  was  "seized."  The  appellee  trust  company 
argued  on  the  contrary  that  Pennoyer  v.  Neff  had  established  the  line 
of  distinction  as  being  between  actions  in  rem  and  those  in  personam, 
and  that  all  actions  in  rem  were  precedent  for  the  present  case.  The 
decision  of  the  Court  indicated  that  Mullane's  argument  had  some 
merit. 

Of  well  over  a  hundred  cases  studied  where  the  Supreme  Court  dis- 
cussed the  notice  necessary  to  afford  due  process,  in  less  than  half  was 
the  Court  squarely  faced  with  the  issue  of  adequacy  of  notice.  In  about 
two-thirds  of  these  the  notice  given  was  held  sufficient,  and  since  these 
are  the  cases  which  conflict  with  the  as  yet  undetermined  Mullane  doc- 
trine, it  seems  advisable  to  consider  them  first,  leaving,  with  certain  ex- 

59  Ibid,  at  316  Mr.  Justice  Jackson  goes  on  to  note  that  in  the  case  before  the 
Court  the  owners  did  leave  a  caretaker  in  possession,  and  it  is  that  caretaker,  who 
without  the  knowledge  of  his  employers,  sets  himself  up  adversely  to  them.  There- 
fore, the  fiction  of  notice  by  the  caretaker  cannot  be  applied. 
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ceptions,  the  cases  which  denied  the  sufficiency  of  the  notice  to  later 
discussion. 

In  the  first  two  classes  of  cases,  governmental  powers  and  unknown 
parties,  the  notice  was  held  sufficient  in  all  but  one  of  the  twenty-four 
cases  studied  where  the  issue  was  squarely  raised.  The  exception,  Postal 
Telegraph  Cable  Co.  v.  Newport,^^  was  primarily  a  res  judicata  case 
rather  than  a  notice  case,  and  turned  primarily  on  the  idea  that  one  who 
is  not  made  a  party  to  an  action  is  not  bound  by  the  findings. 

With  this  one  exception  the  Court  has  uniformly  upheld  notice  in  tax 
cases.  Specifically,  the  Court  has  held  that  notice  by  publication  is 
sufficient : 

(i)  in  an  action  to  quiet  title  obtained  through  a  judicial  sale  of 
property  for  taxes  f^ 

(2)  in  actions  against  specified  land  for  overdue  taxes  on  that  land  f^ 

(3)  in  actions  against  specified  land  for  overdue  taxes  on  that  land 
as  against  a  junior  lienor  where  the  address  of  the  taxpayer  so  served 
was  unknown  ;'^^ 

(4)  in  actions  against  specified  land  for  overdue  taxes  on  that  land, 
as  to  nonresident  owners,  even  though  residents  of  the  county  were 
personally  served  f^ 

(5)  in  sales  of  land  for  delinquent  taxes  thereon. ^^ 

The  Court  has  also  held  that  personal  property  taxes  may  be  assessed 
after  notice  by  posting  only,*'*'  and  finally  that  no  notice  of  proposed  tax 
assessment  is  necessary  where  the  taxpayer  may  later  maintain  an  action 
at  law  to  test  the  validity  of  the  assessment.®^  It  is  of  some  interest  to 
note  that  in  none  of  the  above  cases  has  the  taxpayer  claimed  that  he 
was  not  given  notice  of  the  tax.  That  is,  possibly  the  Court  might  find 
notice  by  publication  insufficient  in  tax  cases  if  the  taxpayer  had  not 
even  been  informed  of  the  tax,  particularly  of  some  special  tax.  How- 
ever, even  this  argument  runs  afoul  of  the  assumption  that  all  persons 
are  aware  of  the  tax  laws.  Thus  the  taxpayer  putting  forth  such  an 
argument  may  be  told  that,  knowing  the  laws,  he  should  have  found 
out  what  taxes  were  due. 

60  247  U.S.  464,  38  S.Ct.  566,    (1918).    For  a  more  complete  discussion  see  Ap- 
pendix B. 
siArndt  v.  Griggs,  134  U.S.  316,  10  S.Ct.  557,  (1890). 

62  Winona  &  St.  Peter  Land  Co.  v.  Minnesota,  159  U.S.  526,  16  S.Ct.  83,   (1895). 

63  Leigh  V.  Green,  cited  note  38  supra. 
6*  Ballard  v.  Hunter,  note  57  supra. 

65  Castillo  V.  McConnico,  168  U.S.  674,  18  S.Ct.  229,  (1898). 
66Glidden  v.  Harrington,  189  U.S.  255,  23  S.Ct.  574,  (1903)- 

67  Phillips  V.  C.I.R.,  283  U.S.  589,  51  S.Ct.  608,  (1931)  ;  McMillan  v.  Anderson, 
95  U.S.  37,  (1877). 
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At  this  point  the  case  of  Turpin  v.  Lemon^^  should  be  noted  as  an 
example.  Again  a  tax  case,  again  notice  by  publication.  But  the  issue  of 
notice  was  not  passed  on  because  the  Court  held  that  the  appellant  had 
failed  to  claim  that  he  personally  had  been  denied  due  process.  This  is 
the  first  of  many  cases  which  will  be  noted  where  the  Court  did  not 
decide  a  notice  issue,  but  where  the  implications  have  led  to  frequent 
citation  by  lower  courts  as  if  the  issue  had  been  decided.  Here  the  prob- 
lem is  irrelevant  because  the  Court  has  passed  on  the  point  in  other 
cases.  Later,  cases  will  be  considered  where  similar  implications  or  dicta 
have  not  been  affirmed  by  holdings  of  the  Court  in  other  cases. 

A  line  of  holdings  similar  to  the  tax  cases  covers  the  field  of  assess- 
ments for  local  improvements.  The  Court  has  held  that  no  notice  of 
assessment  is  necessary  where  the  assessment  can  be  enforced  only  by 
judicial  proceedings  wherein  the  landowner  can  challenge  the  validity 
of  the  assessment.®^  It  has  held  that  notice  of  intent  to  assess  given  by 
publication  is  sufficient.'^"  And  finally  in  Paulson  v.  Portland"^  the  Court 
held  that  where  notice  is  given  by  publication,  the  statute,  which  is  silent 
as  to  notice,  will  not  be  declared  unconstitutional  as  denying  due  process 
unless  the  state  supreme  court  has  authoritatively  held  that  the  statute 
dispenses  with  notice.  In  Lent  v.  Tillson'''^  the  Court  suggested  by  way 
of  dictum  that  where  the  assessment  is  fixed  by  statute  rather  than  left 
to  the  discretion  of  the  assessors,  no  notice  at  all  is  required.  In  David- 
son V.  New  Orleans''^  the  discussion  of  service  by  publication  was  dictum 
since  Davidson  had  been  personally  served  with  the  order  of  confirma- 
tion of  the  assessment  and  had  had  full  hearing. 

In  the  field  of  eminent  domain  the  Court  has  upheld  notice  by  publi- 
cation, first  as  to  nonresident  owners,^*  and  later  as  to  all  owners  even 
though  there  is  no  physical  seizure  of  the  land  to  give  notice  in  time 
for  hearing.''^ 

«8 187  U.S.  51,  23  S.Ct.  20,  (1902). 

^^  Davidson  v.  New  Orleans,  and  Hager  v.  Reclamation  Dist.  note  38  supra. 

7°  Bellingham  Bay  Etc.  Co.  v.  New  Whatcom,  172  U.S.  314,  19  S.Ct.  205,  (1899)  ; 
Fidelity  Nat.  Bk.  v.  Swope,  274  U.S.  123,  47  S.Ct.  511,  (1927)  ;  Lent  v.  Tillson,  140 
U.S.  316,  II  S.Ct  82s,  (1891). 

"  149  U.S.  30,  13  S.Ct.  750,  (1893). 

■^2  Note  70  supra. 

''3  Note  38  supra. 

''^  Ruling  V.  Kaw  Valley  Ry.  &  Improvement  Co.,  130  U.S.  559,  9  S.Ct.  603,  (18^). 

^°  North  Laramie  Land  Co.  v.  HoiTman,  268  U.S.  276,  45  S.Ct.  491,  (1925).  Two 
other  cases  deserve  comment  because  they  are  often  cited  as  upholding  notice  by 
publication  or  less  in  eminent  domain  proceedings.  In  Wick  v.  Chelan  Electric  Co., 
280  U.S.  108,  50  S.Ct.  41,  (1929),  the  notice  was  by  publication  to  nonresidents,  but 
the  land  owner  argued  only  that  the  length  of  time  for  appearance  was  insufficient. 
The  adequacy  of  publication  as  a  means  of  notice  was  not  put  in  issue,  and  though 
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The  Court  has  held  that  no  notice  or  hearing  is  necessary  before 
seizure  and  destruction  of  liquor  under  the  prohibition  laws."  Also, 
under  an  Interstate  Commerce  Commission  regulation  ordering  that  a 
per  diem  tariff  be  charged  for  delay  in  unloading  railway  freight  cars, 
the  Court  held  that  the  shippers  were  not  entitled  to  notice  and  hearing 
upon  the  imposition  of  the  tariff,"  Other  cases  of  governmental  action 
have  discussed  notice  or  jurisdiction  but  without  making  any  specific 
holding  as  to  notice.  Such  cases  should  be  carefully  distinguished.  For 
example,  in  Blackmer  v.  United  States''^  while  there  was  service  by 
publication,  the  defendant  was  also  personally  served  in  Paris,  France 
and  this  last  furnished  notice.  Therefore,  the  Court's  discussion  of  the 
publication  was  limited  to  its  efficacy  as  a  means  of  acquiring  jurisdiction 
in  the  constitutional  sense. 

Along  this  line,  the  case  of  Thompson  v.  Whitman''^  contains  a  valu- 
able discussion  of  the  development  of  the  doctrine  that  lack  of  territorial 
jurisdiction  was  a  basis  for  attacking  the  constitutionality  of  judicial 
proceedings.  This  was  on  the  basis  of  the  full  faith  and  credit  clause 
since  the  action  in  question  took  place  before  the  passage  of  the  Four- 
teenth Amendment. 

Finally,  the  Court  held  in  O'Neil  v.  Northern  Colorado  Irrigation 
Co.^°  that  an  individual  concerned  was  not  entitled  to  any  notice  or 
hearing  at  all  prior  to  governmental  action  (there  a  water  allocation) 
when,  by  statute,  he  was  given  four  years  in  which  to  challenge  the 
action  taken.  It  may  be  noted  that  the  appellant  in  that  case  made  no 
suggestion  that  he  did  not  have  knowledge  of  the  action  in  time  to  act 
under  the  four  year  limitation. 

The  cases  cited  in  the  preceding  pages  are  almost  certainly  not  the 
only  ones  involving  governmental  powers  in  which  the  Court  has  con- 
sidered the  adequacy  of  notice.  They  are,  generally,  the  cases  most 
frequently  cited,  and  they  seem  to  indicate  clearly  an  "established  rule" 

it  may  have  been  assumed  sufficient  by  the  Court,  this  case  is  not  a  holding  to  that 
effect.  In  Bragg  v.  Weaver,  251  U.S.  57,  40  S.Ct.  62,  (1919),  although  appellant 
argued  at  length  that  he  vi^as  not  guaranteed  any  notice  by  the  statute,  the  Court 
found  that  the  statutes  of  the  state  (Virginia)  did  require  the  notice  in  writing  vi^hich 
the  appellant  had  had,  and  only  then  held  that  there  was  no  denial  of  due  process. 
Clearly  this  was  not  a  holding  as  to  the  adequacy  of  notice  less  effective  than  the 
mails. 

76  Samuels  v.  McCurdy,  267  U.S.  188,  45  S.Ct.  264,  (1925). 

''''  Turner,  Dennis  &  Lowry  Lumber  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.,  271  U.S.  259, 
46  S.Ct.  530,  (1926). 

■^8284  U.S.  421,  52  S.Ct.  252,  (1932). 

79  85  U.S.  457,  (1874). 

80  242  U.S.  20,  37  S.Ct.  7,  (1916). 
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that  in  actions  commenced  by  the  government  or  based  on  a  govern- 
mental power,  notice  to  the  defendants  by  publication  will  suffice. 

The  problem  of  notice  to  unknown  or  missing  parties  (the  Class  II 
cases)  has  had  a  similar  though  less  extensive  history  before  the  Court. 
In  each  case  where  the  issue  was  raised  the  notice  given  had  been  by 
publication  only,  and  in  each  case  the  Court  held  that  there  had  been 
no  denial  of  due  process.  The  problem  was  first  raised  in  actions  to 
declare  property  escheated.®^  In  Hamilton  v.  Bromn^^  the  Court  held 
that  the  publication  was  sufficient  notice  to  claimants  who  were  unknown 
at  the  time  of  the  escheat  proceedings.  A  newer  twist  was  raised  in 
Security  Savings  Bank  v.  Calif  or  nia,'^^  and  Anderson  National  Bank  v. 
Luckett.^'^  There  seizure  of  dormant  bank  accounts  by  the  state  was 
upheld  after  notice  by  publication  to  depositors  whose  whereabouts 
were  unknown,  and  who  had  not  contacted  the  bank  in  any  way  for 
many  years. 

Next  before  the  Court  were  statutes  providing  for  the  appointment 
of  administrators  for  estates  of  persons  who  had  been  missing  for  many 
years.  Statutes  of  Pennsylvania^^  and  Massachusetts**'  were  approved. 
Under  the  first,  an  action  based  on  service  by  publication  only  was 
approved.  The  Court  noted  that  the  person  had  to  have  been  missing  and 
unheard  of  for  seven  years,  and  that  if  he  did  return  later  he  could 
demand  an  accounting  by  the  administrator,  but  that  acts  and  transfers 
in  the  interim  would  be  held  binding.  Under  the  similar  Massachusetts 
law  the  period  of  absence  was  extended  to  fourteen  years,  but  the  miss- 
ing person  was  absolutely  divested  of  all  title  to  the  property  unless  he 
brought  an  action  to  recover  it  within  one  year  of  the  appointment  of 
the  administrator.  Scott  v.  McNeal^'^  had  dealt  with  a  similar  situation 
in  Washington,  but  there  the  action  was  under  general  probate  jurisdic- 
tion and  by  statute  the  probate  court  was  limited  to  the  estates  of 
deceased  persons.  The  action  was  declared  void  as  a  denial  of  due  process 
on  the  double  ground  that :  first,  under  the  statute  creating  it,  the  court 
which  disposed  of  the  estate  had  no  jurisdiction  over  estates  of  living 
persons   (this  is  the  second  type  of  jurisdiction  which  was  discussed 

®i  Note  that  escheat  is  based  on  governmental  power  also. 

82  i6r  U.S.  256,  16  S.Ct.  585,  (1896).  See  Appendix  B  for  a  discussion  of  the  case; 
see  also  Christianson  v.  King  County,  239  U.S.  356,  36  S.Ct.  114,   (1915). 

88263  U.S.  282,  44  S.Ct.  108,  (1923). 

8*321  U.S.  233,  64  S.Ct.  599,  (1944)  ;  for  the  latest  case  in  this  line  see  Standard 
Oil  Co.  V.  New  Jersey,  note  27  supra. 

85  Cunnius  v.  Reading  School  Dist.,  198  U.S.  458,  25  S.Ct.  721,  (1905). 

86  Blinn  v.  Nelson,  222  U.S.  i,  32  S.Ct.  i,  (1911). 

87  154  U.S.  34,  14  S.Ct.  1 108,   (1894). 
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earlier  in  this  study)  ;  and,  second,  that  the  published  notice  addressed 
to  the  heirs  was  not  even  constructive  notice  to  the  alleged  decedent. 

Finally  the  Court  faced  the  notice  problem  with  respect  to  actions  to 
quiet  title.  The  first  case,  American  Land  Co.  v.  Zeiss^^  dealt  with  spe- 
cial legislation  to  bring  order  out  of  the  chaos  of  the  San  Francisco 
earthquake  and  fire  of  1906,  where  all  the  land  records  had  been  lost. 
The  Court  held  that  a  statute  authorizing  actions  to  quiet  title,  based 
on  personal  service  on  known  claimants  and  service  by  publication  on 
all  unknown  claimants,  was  not  a  denial  of  due  process.  The  plaintiff 
was  required  to  file  an  affidavit  that  he  had  named  all  the  claimants 
known  to  him.  Shortly  thereafter  the  Court  extended  this  holding  to 
statutes  not  relating  to  disaster,  and  held  that  a  like  publication  would 
suffice  as  to  known  claimants  whose  whereabouts  could  not  be  discovered 
by  diligent  search. ^^  The  Court  rejected  the  claim  that  such  search  for 
known  claimants  should  be  made  in  every  county  in  the  state,  and  held 
that  diligent  search  in  the  county  where  the  land  was  located  was 
sufficient. 

Thus  it  would  seem  that  in  Classes  I  and  II  notice  given  by  publica- 
tion will  almost  surely  suffice.  But  in  Classes  III  and  IV  where  the 
defendants'  names  and  addresses  are  known  and  no  governmental  power 
is  involved  the  answer  is  not  as  simple.  Only  ten  cases  have  come  to 
our  attention  in  which  the  Court,  having  the  issue  of  notice  squarely 
presented  to  it,  has  expressly  held  that  the  notice  given  was  sufficient 
under  the  due  process  clause. 

In  three  of  these  cases  the  court  held  that  no  notice  was  necessary 
because  the  action  in  question  was  not  a  deprivation  of  life,  liberty,  or 
property.  Specifically,  the  Court  has  held  that : 

(i)  Where  an  accounting  does  not  end  liability  but  merely  shifts  it 
from  a  special  administrator  to  a  general  administrator,  the  beneficiaries 
are  not  entitled  to  notice.^" 

(2)  A  mere  change  in  court  officials  to  administer  the  estate  of  an 
incompetent  is  not  a  proceeding  depriving  the  incompetent  of  life,  lib- 
erty, or  property,  and  therefore  he  is  not  entitled  to  notice  of  the  pro- 
ceeding.''^ 

88219  U.S.  47,  31  S.Ct.  200,  (1911). 

89  Jacob  V.  Roberts,  223  U.S.  261,  32  S.Ct.  303,   (1912). 

^oRobards  v.  Lamb,  127  U.S.  58,  8  S.Ct.  1031,  (1888).  The  action  was  by  a  special 
administrator  of  an  estate  to  account  to  the  newly  appointed  general  administrator 
and  thereby  end  his  liability.  The  court,  in  denying  the  right  of  the  heirs,  legatees 
and  devisees  to  notice,  said  that  the  general  administrator  would  be  liable  to  them 
if  he  accepted  or  did  not  contest  an  erroneous  or  faulty  account. 

®i  Chaloner  v.  Sherman,  242  U.S.  455,  37  S.Ct.  136,  (1917).  It  is  to  be  noted  that 
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(3)  Revocation,  without  any  notice  whatsoever,  of  a  license  to  do 
business  is  not  a  denial  of  due  process  where  statutes  of  the  state  author- 
ized the  licensee  to  conduct  that  same  business  without  a  license.^^ 

In  two  other  cases,  one  involving  notice  to  a  creditor  of  proceedings 
to  discharge  his  debtor  in  bankruptcy, ^^  and  the  other  concerning  notice 
to  a  bank  stockholder  of  proceedings  to  assess  him  for  a  bank  defi- 
ciency,^* the  notices  which  were  held  sufficient  had  been  given  by  mail. 

The  next  case,  Miedreich  v.  Laiiensteirf^  raised  the  issue  of  whether 
a  court  record  showing  personal  service  of  notice  could  be  attacked 
collaterally  on  the  ground  that  no  notice  at  all  had  actually  been  given. 
The  action  was  to  recover  land  from  the  bona  fide  purchaser  at  the 
sheriff's  sale.  The  Court  held  that  the  plaintiff  could  not  recover  because 
of  the  necessity  for  fixing  title  to  land  conclusively  after  judicial  sales, 
particularly  where  the  rights  of  hofia  fide  purchasers  are  concerned. 
The  Court  did  not  hold  that  the  plaintiff  had  been  accorded  due  process 
in  the  earlier  action,  but  rather  that  the  record  showing  due  process  was 
conclusive  in  an  action  against  a  third  party  bona  fide  purchaser  who 
had  a  right  to  rely  on  the  record. 

Then,  in  Lynch  v.  Murphy, ^^  the  Court,  speaking  through  Mr.  Justice 
White  (later  Chief  Justice),  began  by  saying: 

We  will  premise  that  the  decree  in  the  equity  cause  of  Pip- 
pert  V.  English  et  als.  was  not  void  because  English  and  his 
wife  were  not  personally  served  with  process. ^^ 

The  action  referred  to  was  to  cancel  a  deed.  Since  the  service  was  ap- 
parently by  publication  only,  this  "premise,"  to  the  extent  that  it  might 
have  been  necessary  to  the  case,  would  be  a  holding  that  in  such  actions 
notice  by  publication  would  meet  the  test  of  the  due  process  clause.  But 
generally  "premise"  means  an  assumption  rather  than  a  decision,  and 
the  rest  of  the  opinion  in  Lynch  v.  Murphy  leads  one  to  the  conclusion 
that,  while  the  "premise"  furnished  a  convenient  starting  point  for 

the  appellant  had  been  personally  served  with  notice  and  given  full  opportunity  for 
hearing  when  he  was  originally  declared  incompetent.  He  was  attempting  to  re-raise  the 
issue  of  his  competency  as  part  of  a  proceeding  whereby  his  committee  resigned  and 
a  new  committee  to  manage  his  estate  was  appointed.  It  was  this  proceeding  to  which 
he  was  held  not  entitled  to  notice. 

»2Monamotor  Oil  Co.  v.  Johnson,  292  U.S.  86,  54  S.Ct.  575,  (1934).  The  Court 
avoided  the  question  of  whether  a  license  of  the  sort  in  question  is  "property." 

»8  Hanover  Nat.  Bk.  v.  Moyses,  186  U.S.  181,  22  S.Ct.  857,   (1902). 

»*  Toombs  V.  Citizens  Bk.  of  Waynesboro,  281  U.S.  643,  50  S.Ct.  434,  (1930). 

86232  U.S.  236,  34  S.Ct.  309,  (1914).  The  case  is  discussed  more  fully  in  Ap- 
pendix B. 

98  161  U.S.  247,  16  S.Ct.  523,  (1896). 

97 161  U.S.  at  251.  , 
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the  Court,  the  result  of  the  case  might  well  have  been  the  same  even  if 
the  published  notice  had  been  held  insufficient.®^  The  essential  point  to 
realize  here  is  that,  because  the  statement  is  a  "premise"  rather  than 
an  express  holding,  the  present  Court  might  not  feel  that  Lynch  v. 
Murphy  had  to  be  overruled  if  the  Court  were  to  decide  that  notice  by 
mail  was  necessary  in  similar  actions. 

Another  case  of  dubious  meaning  is  Goodrich  v.  Ferris.^^  Goodrich 
was  given  notice  by  publication  only  of  a  final  accounting  and  distribu- 
tion. The  publication  gave  him  only  ten  days  in  which  to  appear  and 
contest.  Furthermore,  he  resided  in  New  York  while  the  accounting 
and  the  publication  were  in  California.  Seven  years  later  Goodrich 
began  an  action  to  set  aside  the  accounting  and  the  will  (under  which 
he  took  nothing).  He  rested  his  constitutional  attack  primarily  on  the 
theory  that  the  notice  did  not  give  him  sufficient  time  to  appear.  The 
Court  rejected  this  claim  and  dismissed  his  appeal  for  want  of  jurisdic- 
tion with  the  strong  implication  that  he  was  barred  by  the  doctrine  of 
laches.  The  Court  apparently  turned  its  decision  on  the  inadequacy  of 
Goodrich's  substantive  claim  (as  affected  by  the  laches)  rather  than 
on  the  adequacy  of  the  notice  given;  and  thus  there  is  reason  to  doubt 
that  the  case  represents  one  of  Mr.  Justice  Jackson's  "established  rules." 

Similarly  Washington  ex  rel.  Bond  &  Goodwin  &  Tucker,  Inc.  v. 
Superior  Court  of  Spokane  County^°°  is  really  not  a  holding  on  the 
adequacy  of  notice.  Service  was  on  the  Secretary  of  State  and  no  notice 
was  mailed  to  the  defendant  or  even  published.  The  defendant  argued 
to  the  Court  that  this  was  a  denial  of  due  process,  but  the  Court  found 
that  this  procedure  was  followed  only  where  the  corporate  defendant 
failed  to  comply  with  the  Washington  statute  which  required  all  cor- 
porations which  had  done  business  in  the  state  to  maintain  an  agent  for 
service  of  process  until  the  statutes  of  limitation  had  run  on  all  possible 
causes  of  action  arising  out  of  the  business  done  in  the  state.  Suffice 
it  to  say  that  the  Court,  by  the  distinctions  it  was  forced  to  make,  decided 
this  case  on  the  narrow  grounds  that  a  foreign  corporation  electing  to 
do  business  in  a  state  in  compliance  with  state  laws  is  not  denied  due 
process  where  those  laws  provide  alternative  methods  of  service  of  proc- 
ess and  the  corporation  elects  to  come  under  the  one  which  does  not 
give  notice  to  it  of  such  service. 

The  last  case  in  this  group.  Corn  Exchange  Bank  v.  Color,  Commis- 

^8  The  case  is  discussed  more  fully  in  Appendix  B. 

»»2i4  U.S.  71,  29  S.Ct.  580,  (1909).  The  case  is  discussed  more  fully  in  Appen- 
dix B ;  and  see  the  text  accompanying  note  263  infra. 

100  289  U.S.  361,  53  S.Ct.  624,  (1933).  The  case  is  discussed  more  fully  in  Ap- 
pendix B. 
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sioner,^°^  upheld  the  seizure  of  a  bank  deposit  without  any  notice  what- 
soever to  the  depositor  who  had  "absconded"  leaving  a  wife  and  children 
without  any  visible  means  of  support.  The  money  was  to  be  used  for 
the  support  of  these  dependants.  The  Court  held  that  there  had  been 
no  denial  of  due  process  because  the  procedure  had  been  in  continuous 
use  and  was  substantially  in  accordance  with  a  New  York  statute  of 
1773  and  an  English  statute  of  17 18. 

The  attitude  of  the  Supreme  Court  toward  these  old  established  pro- 
cedures must  be  clearly  understood.  It  seems  reasonable  to  say  that  they 
constitute  exceptions  to  the  general  rules  of  due  process.  Thus,  the 
Court  has  certain  minimal  standards  of  notice  which  it  generally  en- 
forces. In  most  cases  the  notice  must  be  "reasonably  calculated,  under 
all  the  circumstances,  to  appraise  interested  parties  of  the  pendency  of 
the  action."^""  This  is  the  fundamental  theory  behind  the  Mullane  case 
requirement  of  notice  by  mail.  In  short,  due  process  generally  is  a  pro- 
gressive, constantly  changing  requirement.  Mr.  Justice  Jackson  said : 

However  it  may  have  been  in  former  times,  the  mails  today  are 
recognized  as  an  efficient  and  inexpensive  means  of  communi- 
cation.^''^ 

But  the  Court  determined  long  ago  that  the  due  process  clauses,  when 
adopted,  were  not  intended  to  disrupt  the  then  established  procedures 
in  the  United  States.  In  Tunning  v.  New  Jersey^°*  the  Court  summed 
up  its  position.  The  Court  first  noted  that  one  test  of  due  process  in  a 
given  situation  was  to  determine  the  common  and  statute  law  of  Eng- 
land prior  to  the  Declaration  of  Independence  and  then  to  determine 
whether  that  type  of  procedure  was  generally  adopted  in  this  country 
after  the  Declaration  of  Independence.^"^  Then  the  Court  went  on  to 
say  that  the  rules  of  procedure  were,  however,  subject  to  change  in  order 
that  the  law  might  progress  and  improve;  but  that  the  changes  would 
have  to  be  in  accordance  with  the  fundamental  principles  of  process 
determined  from  time  to  time  by  judicial  action.  Thus  any  given  pro- 
cedure must  either  meet  the  present  standards  of  due  process  or  be 
shown  to  be  pre-Revolutionary  in  origin.  This  is  apparently  equally 
true  whether  the  question  is  based  on  the  Fifth  Amendment  or  the 
Fourteenth  Amendment,  for  the  Court  said  in  Hibben  v.  Smith :^°^ 

The  Fourteenth  Amendment,  it  has  been  held,  legitimately 
operates  to  extend  to  the  citizens  and  residents  of  the  States 

101 280  U.S.  218,  50  S.Ct.  94,  (1930).  The  case  is  set  out  more  fully  in  Appendix  B. 

102339  U.S.  at  314. 

103339  U.S.  at  319. 

"4  211  U.S.  78  at  100-102,  29  S.Ct.  14  (1908). 

105  See  also  Powell  v.  Alabama,  cited  note  24  supra. 

"«  191  U.S.  310,  24  S.Ct.  88,  (1903). 
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the  same  protection  against  arbitrary  state  legislation,  affecting 
life,  liberty  and  property,  as  offered  by  the  Fifth  Amendment 
against  similar  legislation  by  Congress  ;"^°^ 

and  Fifth  Amendment  cases  are  freely  cited  as  authority  for  Fourteenth 
Amendment  decisions."^  Corn  Exchange  Bank  v.  Color  was  decided  as 
it  was  because  the  procedure  was  substantially  the  same  as  it  had  been 
before  the  Revolution/"^  But  these  old  established  procedures  are 
apparently  strictly  limited  in  their  scope.  It  seems  that  the  procedure 
must  be  substantially  the  same  one  followed  prior  to  the  Revolution, 
and  it  must  have  a  history  of  continuous  use  in  the  state.  Twining  v. 
New  Jersey  seems  to  indicate  that  if  the  old  established  procedure  is 
changed  in  any  substantial  manner  it  will  then  have  to  comply  with  the 
"fundamental  principles"  of  what  we  might  term  the  "present  law  of 
due  process." 

These  last  cases  are  the  only  ones  which  we  have  found  involving 
actions  by  private  parties  against  known  defendants  in  which  the  Su- 
preme Court  has  authoritatively  held  that  notice  which  can  be  called 
less  than  notice  by  mail  was  sufficient.  Since  these  cases  are  so  limited 
or  subject  to  question,  it  becomes  necessary  to  consider  the  cases  where 
the  notice  was  less  than  by  mail  but  the  issue  of  its  adequacy  was  not 
raised;  for  these  are  the  cases  most  often  relied  on  by  other  courts  in 
upholding  publication. 

A  number  of  these  cases  containing  dictum  as  to  notice  involve  serv- 
ice of  process  on  an  agent  of  a  corporation.  The  agent  may  be  one  who 
the  corporation  has  appointed  because  state  statutes  required  such  ap- 
pointment as  a  condition  precedent  to  doing  business,  or  a  state  officer 
who  is  designated  by  statute  as  an  agent,  or  just  an  employee  of  the 
corporation.  The  Court  has  held  that: 

( 1 )  A  state  may  constitutionally  require  a  corporation  to  appoint  an 
agent  for  service  of  process  as  a  condition  precedent  to  doing  business 
in  the  state."° 

(2)  Service  on  the  business  representative  of  a  foreign  (non  United 
States)  corporation  in  a  tort  action/^^  or  in  an  action  to  appoint  a 
receiver,""  is  not  a  denial  of  due  process. 

10''  191  U.S.  at  325;  see  also  Heiner  v.  Donnan,  285  U.S.  312,  at  326,  52  S.Ct.  358, 
(1932)  ;  and  Curry  v.  McCanless,  307  U.S.  357  at  370,  59  S.Ct.  900  (1939). 

108  See  Twining  v.  New  Jersey,  211  U.S.  78  at  loo-ioi. 

103  Ownbey  v.  Morgan,  256  U.S.  94,  41  S.Ct.  433,  (1921)  upheld  for  the  same 
reason  what  was  essentially  a  denial  for  hearing. 

110  £.r  Parte  Schollenberger,  96  U.S.  369,  (1878);  Neirbo  v.  Bethlehem  Shipbuild- 
ing Corp.,  Ltd.,  308  U.S.  165,  60  S.Ct.  153,  (1939). 

111  Barrow  SS  Co.  v.  Kane,  170  U.S.  100,  18  S.Ct.  526,  (1898). 

112  Propper  v.  Qark,  337  U.S.  472,  69  S.Ct.  1333,   (1949). 
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(3)  In  actions  on  insurance  policies  brought  by  residents  of  the 
state,  service  on  a  claims  adjuster/^^  or  on  a  premium  collector/"  will 
suffice, 

(4)  In  an  action  for  workmen's  compensation  contributions,  service 
may  be  made  on  the  corporation's  salesmen  when  they  are  the  only 
employees  in  the  state  and  the  corporation  has  not  qualified  to  do  busi- 
ness in  the  state.^^° 

(5)  In  an  action  on  a  contract  to  be  performed  locally,  service  on  a 
nonresident  individual  doing  business  in  the  state  may  be  made  on  any 
agent  or  employee  in  charge  of  the  defendant's  place  of  business  in  the 
state."^ 

(6)  A  defendant  may  serve  a  cross  complaint  on  a  nonresident 
plaintiff  by  serving  the  plaintiff's  attorney  of  record.^^^ 

But  in  none  of  these  cases  did  the  defendant  so  served  put  forth  the 
claim  that  he  or  it  had  not  received  actual  notice  of  the  action  from  the 
agent ;  nor  was  it  ever  argued  that  such  agent  was  not  likely  to  inform 
the  defendant.  In  light  of  the  International  Shoe  case,  (4)  above,  the 
Court  would  probably  hold  that  there  had  been  a  denial  of  due  process 
if  the  defendant  could  prove  that  he  did  not  receive  notice  of  the  action 
and  that  it  was  not  reasonable  to  assume  that  the  person  served  would 
give  notice  to  the  defendant ;  this  because  the  Court  turned  its  approval 
of  the  service  on  the  fact  that,  "the  particular  form  of  substituted  service 
adopted  there  gives  reasonable  assurance  that  the  notice  will  be  actual."^^^ 
In  certain  other  cases  the  claim  of  denial  of  due  process  was  based 
on  alleged  complete  lack  of  notice.  In  two  cases,  concerning  land  regis- 
tration,"^ and  summary  proceedings  against  an  attorney,^^"  the  Court 
held  that  the  record  showed  actual  notice  and  consequently  the  alleged 
failure  of  formal  notice  was  not  a  denial  of  due  process.  In  American 
Surety  Co.  v.  Baldwin^^'^  the  Court  laid  down  the  rule  that  notice  and 
opportunity  for  hearing  need  not  always  be  given  before  entry  of  the 
judgment.  The  Court  held  that  if  notice  is  given  after  judgment  and 

113  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.S.  602,  19  S.Ct.  308,  (1899). 

uncommercial  Mutual  Accident  Co.  v.  Davis,  213  U.S.  245,  29  S.Ct.  445,  (1909). 

115  International  Shoe  Co.  v.  Washington,  326  U.S.  310,  55  S.Ct.  154,  (i945)- 

ii^Doherty  &  Co  v.  Goodman,  294  U.S.  623,  55  S.Ct.  553,  (i93S)-  Note  that  in 
Flexner  v.  Farson,  248  U.S.  289,  39  S.Ct.  97,  (1919),  the  Court  held  that  such  service 
was  absolutely  void  if  the  person  served  was  not  actually  an  agent  of  the  defendant 
at  the  time  of  service. 

117  Adam  v.  Saenger,  303  U.S.  59,  58  S.Ct.  454,  (1938). 

118  326  U.S.  at  320. 

119  Tyler  v.  Judges  of  the  Court  of  Registration,  179  U.S.  405,  21  S.Ct.  206,  (1900). 

120  Holmes  v.  Conway,  241  U.S.  624,  36  S.Ct.  681,  (1916). 

121 287  U.S.  156,  S3  S.Ct.  98,  (1932)  ;  discussed  further  in  Appendix  B. 
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the  defendant  is  given  an  opportunity  to  be  heard  fully  on  appeal,  the 
due  process  requirements  are  met.  Finally  the  Court  has  held  that,  in 
class  actions  seeking  only  an  in  rem  judgment.  Congress  may  authorize 
service  on  only  certain  members  of  the  class  without  denying  due  process 
to  the  defendants  not  served/^^  This  is  apparently  on  the  theory  that, 
since  the  interests  of  all  defendants  are  identical,  those  who  are  served 
with  process  will  adequately  defend  the  rights  of  the  others.  Such  a 
procedure  may  be  justified  as  a  modification  of  the  usual  due  process 
rules  because  of  necessity,  since  the  cost  of  formally  notifying  some 
thousands  of  defendants  might  well  be  prohibitive.  It  should  be  noted 
that  this  limitation  has  been  applied  only  to  the  right  to  notice,  it  has 
never  been  applied  to  the  right  of  hearing  in  actions  between  private 
parties.  Furthermore,  a  common  trust  fund  accounting,  such  as  that 
involved  in  the  Mullane  case,  is,  in  effect,  a  class  action  since  each 
beneficiary  has  an  undivided  interest  in  the  fund;  and  yet  the  Court 
said  nothing  about  applying  class  action  rules  in  giving  notice.  Perhaps 
this  was  because  the  question  was  not  raised,  and  perhaps  the  Court 
would  uphold  a  common  trust  fund  accounting  based  on  mailed  notice 
to  a  substantial  number,  but  not  all,  of  the  known  beneficiaries. 

Five  cases  remain  which  present  more  of  a  problem  because  the 
service  of  process  and  notice,  though  not  questioned,  was  by  publication 
or  posting. 

The  first  case  chronologically  was  Hart  v.  Sansom}'^  The  action  in 
question  was  to  quiet  title  and  Hart  had  been  served  by  publication. 
The  Court  held  that  Hart  was  not  bound  by  the  judgment,  but  their 
reason  was  that  the  judgment,  instead  of  quieting  title  against  all  the 
world,  had  merely  set  aside  certain  deeds  and  decreed  possession  to 
the  plaintiff.  Hart's  claim,  which  he  asserted  in  the  action  before  the 
Court,  was  not  based  on  any  of  the  deeds  set  aside;  and  Hart,  not  hav- 
ing been  in  possession,  was  not  affected  by  that  portion  of  the  earlier 
judgment  which  ordered  the  defendants  to  give  possession  to  the  plain- 
tiff. The  case  has  been  cited  by  attorneys  as  invalidating  publication 
since  Hart  was  held  not  bound  ;^^*  and  as  upholding  publication  since 
the  Court  looked  beyond  the  publication  to  the  terms  of  the  judgment 
as  the  foundation  for  its  decision  of  the  case.  The  fact  is  that  the 
Court  did  not  pass  on  the  publication  one  way  or  the  other.  The  second 

122  Winton  v.  Amos,  255  U.S.  373,  41  S.Ct.  342,  (1921). 

123  no  U.S.  151,  3  S.Ct.  586,  (1884)  ;  the  case  is  discussed  more  fully  in  Appendix 
B. 

124  This  was  the  argument  which  the  court  rejected  in  Lynch  v.  Murphy,  see  text 
accompanying  note  97  supra. 
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line  of  reasoning  above  overlooks  the  fact  that  the  policy  of  the  Court 
is  to  decide  cases  on  non-constitutional  grounds  whenever  possible, 
deciding  constitutional  questions  only  when  they  are  unavoidable.  The 
decision  in  Hart  v.  Sansom  is  not  on  a  constitutional  issue. 

In  Thompson  v.  Thompson^^^  the  Court  upheld  the  jurisdiction  of 
a  Virginia  court  to  grant  a  divorce  where  that  jurisdiction  was  based 
on  service  of  process  by  publication.  But  the  defendant  there  had  also 
been  personally  served  with  process  outside  Virginia.  She  did  not  raise 
the  question  of  notice  at  all.  Here  the  distinction  pointed  out  earlier 
in  this  study  between  due  process  jurisdiction  and  notice  under  the  due 
process  clause  is  essential.  The  holding  that  the  publication  gave  juris- 
diction is  not  a  holding  that  the  publication  was  sufficient  notice  be- 
cause better  notice  was  actually  given  by  the  personal  service  of  proc- 
ess. Thus  the  case  could  not  have  presented  to  the  Court  the  question 
of  the  adequacy  of  notice  by  publication. 

The  other  three  cases  all  concerned  garnishment  actions.  In  Harris 
V.  Balk^^^  the  principal  debtor  was  served  only  by  posting  at  the  court- 
house. His  argument,  both  on  trial  and  on  appeal,  was  that  the  Mary- 
land court  (where  the  garnishment  occurred)  had  no  jurisdiction  over 
the  res.  The  Court  rejected  this  argument.  He  then  argued  that  the 
garnishee  defendant  should  have  given  him  notice,  or,  failing  that,  re- 
main liable  to  him.^"^  The  Court,  noting  that  it  wished  to  avoid  double 
liability  for  the  garnishee  if  possible,  held  that  since  the  principal 
debtor  knew  of  the  action  in  time  to  have  moved  to  set  aside  the  de- 
fault, the  garnishee  was  not  still  bound.  This  last  argument  as  to  the 
garnishee's  obligation  to  give  notice  seems  to  have  been  frequently 
confused  with  the  plaintiff's  duty  to  give  notice.  In  reality  the  principal 
debtor.  Balk,  never  did  argue  that  the  notice  by  posting  in  Maryland 
was  not  sufficient  to  warrant  a  judgment  against  him.  Thus  this  case 
is  not  a  holding  as  to  what  notice  the  plaintiff  must  give  to  the  principal 
debtor  in  garnishment  actions. 

The  other  two  cases,  Herbert  v.  Bicknell,^-^  and  Pennington  v. 
Fourth  National  Bank,^'^  came  before  the  Court  a  few  years  after 
Harris  v.  Balk  and  followed  the  pattern  of  that  case  closely.  In  both 
cases  the  defendants  argued  that  the  trial  court  did  not  have  jurisdic- 

125  226  U.S.  551,  33  S.Ct.  129,  (1913)  ;  the  case  is  discussed  in  Appendix  B. 

126  198  U.S.  215,  25  S.Ct.  625,  (1905)  ;  the  case  is  discussed  in  Appendix  B. 

127  As  the  source  of  this  see  C,     R.  I.  &  P.  Ry.  Co.  v.  Sturm,  174  U.S.  710,  19 
S.Ct.  797,  (1899)  where  the  garnishee  did  give  notice  to  the  principal  debtor. 

128233  U.S.  70,  34  S.Ct.  562,   (1914)- 
129  243  U.S.  269,  27  S.Ct.  282,  (1917). 
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tion.  Herbert  tried  to  argue  that  the  court  could  not  entertain  a  gar- 
nishment action  when  the  principal  debtor  had  removed  from  the  ju- 
risdiction. Pennington  claimed  that  garnishment  would  not  lie  against 
an  intangible  res,  and  that  such  an  action  could  not  be  maintained 
when  the  plaintiff's  claim  was  inchoate.  The  Supreme  Court  rejected 
all  of  these  arguments.  Neither  defendant  suggested  that,  even  if  the 
trial  court  did  have  jurisdiction  over  the  res,  the  notice  given  had  not 
been  sufficient  to  meet  the  test  of  the  due  process  clause.  Thus,  again, 
the  cases  are  not  holdings  as  to  notice,  regardless  of  what  their  implica- 
tions may  be. 

Numerous  other  cases  have  been  cited  at  one  time  or  another  on  the 
question  of  due  process  and  particularly  adequacy  of  notice.  These 
often  involved  situations  where  the  notice  actually  given  was  by 
mail,^^"  or  by  personal  service  out  of  the  state,^^^  or  even  by  personal 
service  in  the  state.^^^  In  still  other  cases  notice,  as  distinguished  from 
the  court's  having  jurisdiction,  was  not  put  at  issue  because  the  de- 
fendant actually  appeared  in  the  trial  and  thus  obviously  knew  of  the 
action.^^^ 

130  Pqj-  example  see : 

(r)  Grannis  v.  Ordean,  234  U.S.  385,  34  S.Ct.  779,  (ipM),  a  partition  case  in 
which  notice  was  by  mail. 

(2)  Coffin  Bros.  &  Co.  v.  Bennett,  277  U.S.  29,  48  S.Ct.  422,  (1928),  where  the 
Court  held  there  was  no  right  of  hearing  before  an  assessment  was  levied  on  bank 
stock  because  the  stockholders  could  test  the  assessment  by  later  judicial  action — 
notice  of  the  assessment  was  given  by  mail. 

(3)  Williams  v.  North  Carolina,  317  U.S.  287,  63  S.Ct.  207,  (1942),  a  divorce 
case,  notice  to  one  of  the  defendants  was  by  mail. 

(4)  Jones  V.  Prairie  Oil  Co.,  273  U.S.  195,  47  S.Ct.  338,  (1927),  a  guardianship 
appointment — notice  was  given  by  mail. 

(5)  Young  V.  Masci,  289  U.S.  253,  53  S.Ct.  599,  (1933)  ;  and  Hess  v.  Pawloski, 
274  U.S.  352,  47  S.Ct.  632,  (1927);  actions  against  nonresident  motorists — notice 
given  by  mail. 

(6)  Wilson  V.  North  Carolina,  169  U.S.  586,  18  S.Ct.  435,  (1898),  notice  by  mail 
to  appear  and  show  cause  why  defendant  should  not  be  removed  from  office,  the  issue 
was  as  to  the  adequacy  of  the  hearing  provided. 

131  This  was  the  case  in  Roller  v.  Holly,  note  22  supra;  Michigan  Trust  Co.  v. 
Ferry,  228  U.S.  346,  33  S.Ct.  550,  (1913)  ;  Williams  v.  North  Carolina,  note  130(3) 
supra,  (the  second  defendant  was  served  in  this  manner)  ;  Milliken  v.  Meyer,  note 
29  supra;  and  Jellenik  v.  Huron  Copper  Mining  Co.,  177  U.S.  i,  20  S.Ct.  559,  (1900). 

132  Thus  in  Simon  v.  Craft,  182  U.S.  427,  21  S.Ct.  836,  (1901),  where  the  defend- 
ant claimed  lack  of  hearing;  Iowa  Cent.  Ry.  v.  Iowa,  160  U.S.  389,  16  S.Ct.  344, 
(1896),  where  the  defendant  wanted  a  jury  trial;  and  Construction  Co.  v.  Fitzgerald, 
137  U.S.  98,  II  S.Ct.  36,  (1890),  where  the  defendant  claimed  he  had  been  tricked 
into  the  state  to  be  served. 

133  Thus  the  party  claiming  denial  of  due  process  appeared  in  the  trial  court  in  the 
following  cases :  Louisville  &  Nashville  RR  Co.  v.  Schmidt,  177  U.S.  230,  20  S.Ct. 
620,  (1900)  ;  King  v.  Cross,  175  U.S.  396,  20  S.Ct.  131,  (1899)  ;  Rothschild  v.  Knight, 
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To  summarize  briefly,  the  Mullane  case  suggests  the  possibility  that 
the  Supreme  Court  may  in  the  future  require  that  notice  of  pending 
actions  be  given  by  mail  to  all  interested  parties  except  where  there  are 
"established  rules"  to  the  contrary.  These  established  rules  include 
first  a  series  of  cases  in  which  the  Court  has  clearly  held  that  notice 
may  be  given  by  only  publication  to  unknown  parties  and  to  parties 
whose  names  are  known  but  whose  whereabouts  cannot  be  determined 
after  reasonable  search.  Also  the  Court,  beyond  any  doubt,  has  ac- 
cepted publication  or  posting  as  sufficient  notice  in  cases  involving  the 
government  taxing  power,  power  of  eminent  domain,  power  to  assess 
for  local  improvements,  and  the  like.  But  the  Court  has  also  indicated 
clearly  that  these  are  special  cases  controlling  only  in  actions  involving 
governmental  powers.  Finally  the  Court  has  indicated,  in  Com  Ex- 
change Bank  V.  Color,^^*  that  an  old  established  procedure  which  has 
been  in  continuous  use  and  can  be  traced  back  to  the  pre-revolutionary 
common  or  statute  law  of  England,  will  not  be  struck  down  even 
though  it  does  not  meet  the  present  standards  of  due  process. 

In  addition  to  the  foregoing  rules,  the  Mullane  doctrine  is  limited 
only  by  the  very  dubious  cases  of  Lynch  v.  Murphy, ^^^  and  Goodrich 
V.  Ferris/^^  and  by  the  dicta  and  implication  found  in  cases  concerning 
such  matters  as  divorce,  garnishment,  and  actions  to  quiet  title.  In 
some  cases  these  implications  are  so  strong  that  they  may  break 
through  the  lines  of  classification  which  were  noted  earlier  in  this 
study.  For  example,  Arndt  v.  Griggs,  which,  strictly  speaking,  is  a 
Class  I  case  based  on  governmental  power,^^^  is  at  least  persuasive  pre- 
cedent in  all  actions  to  quiet  title.  The  plaintiff  there  rested  his  claim  on 
a  tax  deed,  and  the  Court,  in  settling  the  case,  discussed  at  length  the 
necessity  for  giving  good  title  to  tax  sale  purchasers.  Thus  the  case 
clearly  can  be  distinguished  from  other  actions  to  quiet  title  because  of 
the  taxing  power  involved.  But,  the  statute  which  was  in  question  in 
that  case  dealt  generally  with  actions  to  quiet  title,  and  the  Supreme 
Court  gave  no  indication  that  publication  would  not  be  equally  valid 
in  all  quiet  title  actions.  Thus,  while  the  case  can  be  distinguished  if 
the  Court  chooses  to  do  so,  the  Court  may  consider  it  controlling  pre- 
cedent in  all  actions  to  quiet  title,  especially  if  the  statute  in  question 

184  U.S.  334,  22  S.Ct.  391,  (1902)  ;  Mutual  Reserve  Fund  Life  Assn.  v.  Phelps,  190  U.S. 
147,  23  S.Ct.  707,  (1903)  ;  and  Penna.  Fire  Ins.  Co.  v.  Gold  Issue  Mining  and  Milling 
Co.,  243  U.S.  93,  37  S.Ct.  344,  (1917). 

134  Note  loi  supra. 

135  Note  96  supra. 

136  Note  99  supra.  '; 
13T  Note  61  supra. 
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provides  for  personal  service  on  the  parties  in  actual  possession  of  the 
land.  It  seems  fairly  certain  that  the  Court  would  have  upheld  notice 
by  publication  in  many  of  these  types  of  actions  if  the  issue  had  been 
properly  raised.  Nevertheless,  since  the  issue  was  not  raised  in  the 
cases  which  have  been  discussed,  the  present  Court  could,  if  it  chooses, 
require  notice  by  mail  to  known  parties  in  all  actions  not  involving 
governmental  powers  without  having  to  overrule  any  prior  cases.  For 
example,  in  the  Mullane  case,  Mr  Justice  Jackson  did  not  bother  to 
overrule  the  dictum  of  Pennoyer  v.  Neff  although  he  expressly  rejected 
the  test  set  up  by  that  case. 

Finally,  we  should  note  that  while  state  practice  which  cannot  be 
traced  back  to  the  Revolutionary  period  will  not  be  controlling  on 
constitutional  questions,  any  practice  which  has  been  used  by  an  ap- 
preciable number  of  states  for  many  years  is  bound  to  have  some  per- 
suasive effect  on  the  Supreme  Court  in  determining  what  the  due  proc- 
ess requirement  for  such  actions  should  be. 

III.  Supporting  Case  Law 

Once  we  have  found  the  "established  rules"  or  perhaps  more  ac- 
curately the  lack  of  established  rules,  the  next  question  is,  what  pre- 
cedent is  there  for  the  Mullane  doctrine  ?  What  other  authority  is  there 
holding  notice  by  publication,  or  similarly  ineffective  means,  insuffi- 
cient? Pennoyer  v.  Neif  established  once  and  for  all  that  publication 
would  not  suffice  in  the  traditional  in  personam  type  action.  But  there 
seems  to  be  very  little  such  authority  in  our  four  classes  of  in  rem  or 
quasi  in  rem  actions.  In  the  Class  I,  or  governmental  power  cases. 
Postal  Telegraph  Cable  Co.  v.  Newport^^^  has  already  been  noted.  It 
says  no  more  than  that  a  tax  proceeding  is  not  binding  on  one  who  was 
not  made  a  party  and  was  not  given  any  notice  of  the  proceeding. 

In  the  Class  II  proceedings,  against  unknown  parties,  we  have  found 
no  cases  in  which  the  Supreme  Court  has  held  or  even  suggested  that 
notice  given  by  publication  was  insufficient. 

Where  the  action  did  not  involve  governmental  powers  and  was 
against  known  defendants  the  Court  has  occasionally  held  the  notice 
given  to  be  insufficient.  In  only  four  of  these  cases  did  the  court  have 
control  of  the  res,  (the  Class  III  actions).  In  Hassall  v.  Wilcox^^^  the 
Court  was  faced  with  a  Texas  statute  which  allowed  claims  for  serv- 
ices to  be  set  up  as  first  liens  after  notice  only  to  the  debtor,  not  the 

138  247  U.S.  464,  38  S.Ct.  566,  (1918) ;  see  note  60  supra. 
i3»i30  U.S.  493,  9  S.Ct.  590.  (1889). 
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other  lienors.  The  Court  held  that  the  validity  of  the  lien  might  be  so 
established  but  that  the  lien  so  fixed  could  not  be  given  priority  over 
pre-existing  liens  unless  those  prior  lienors  were  given  notice  and  an 
opportunity  to  contest  the  claim/*° 

Then  in  Coe  v.  Armour  Fertilizer  Works,^*^  when  Armour,  having 
a  judgment  against  a  certain  corporation,  attempted  to  get  execution 
against  Coe  as  a  stockholder  whose  subscription  was  not  paid  up;  the 
Court  held  that  the  procedure,  which  involved  a  formal  levy  on  Coe's 
land,  did  not  meet  the  requirements  of  due  process  when  the  notice  to 
Coe  was  extra-ofiicial  and  his  hearing  was  treated  as  a  matter  of  grace 
only.  Of  particular  interest  was  the  Court's  comment  about  "formal 
levy,  without  even  such  notice  to  the  owner  of  the  property  as  might  be 
implied  from  a  forcible  seizure  or  an  interference  with  his  posses- 
sion."^*^ There  would  seem  to  be  a  decided  possibility  that  the  distinc- 
tion drawn  here  between  formal  levy  and  actual  seizure  of  property 
would  apply  to  Mr.  Justice  Jackson's  statement  in  the  Mullane  case : 
"that  publication  traditionally  has  been  acceptable  as  notification  sup- 
plemental to  other  action  which  in  itself  may  reasonably  be  expected 
to  convey  a  warning.""^  Surely  the  Coe  case  indicates  that  no  state 
legislature  may  safely  assume  that  mere  formal  levy  will  convey  the 
warning  of  which  Mr.  Justice  Jackson  spoke,  so  as  to  make  publication 
a  sufficient  additional  notice. 

The  attitude  of  the  Court  is  further  disclosed  in  Freeman  v.  Alder- 
son}^^  The  Court  there  held  that  a  judgment  for  costs  rendered  as  a 
part  of  an  action  to  partition  land  could  not  be  based  on  service  of 
process  by  publication.  The  interest  of  the  case  lies  in  the  realization 
that  the  res,  the  property  partitioned,  was  clearly  within  the  control  of 
the  trial  court,  and  the  costs  assessed  were  really  merely  incidental  to 
the  partition.  The  objection  successfully  raised  in  Pennoyer  v.  Neff, 
that  the  court  did  not  have  control  of  the  res,  did  not  apply  in  Freeman 
V.  Alderson.  The  Supreme  Court,  in  efifect,  held  that  service  by  publica- 
tion will  not  suffice  to  allow  the  trial  court  to  apply  a  res  in  its  posses- 

1*°  The  case  presented  to  the  Supreme  Court  was  that  of  a  prior  lienor  who  claimed 
that  the  lien  in  question  was  not  really  for  services  and  thus  not  entitled  to  priority. 
The  Court  held  that  the  earlier  determination  was  binding  as  to  the  existence  of  the 
lien  but  not  binding  as  to  whether  it  was  for  services  and  entitled  to  priority. 

141 237  U.S.  413,  35  S.Ct.  625,  (1915).  The  case  is  discussed  more  fully  in  Ap- 
pendix B. 

142  237  U.S.  at  422. 

143339  U.S.  at  316.  Noted  supra  at  footnote  59. 

1**119  U.S.  185,  7  S.Ct.  165,  (1886).  See  Appendix  B  for  a  more  complete  dis- 
cussion. 
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sion  to  the  satisfaction  of  a  personal  type  judgment  which  is  not  spe- 
cifically directed  to  that  res,  that  is,  a  judgment  under  which  execution 
could  issue  against  other  property.  In  short,  here  publication  supple- 
mental to  other  action  likely  to  convey  a  warning  was  not  sufficient  to 
support  the  judgment. 

The  last  case  worthy  of  note  in  this  respect  is  Priest  v.  Las  VegasP-^^ 
There  the  Court  held  that  a  publication  addressed  to  "all  the  unknown 
claimants"  was  not  due  process  of  law  where  the  names  of  some  of 
the  claimants  were  known.  The  Court,  in  its  suggestion  as  to  what 
would  have  been  sufficient  notice,  strongly  implies  that,  in  actions  to 
quiet  title,  defendants  within  the  jurisdiction  of  the  trial  court  should 
be  personally  served  with  process. 

In  short,  these  four  cases,  the  only  cases  involving  notice  in  Class  III 
actions  which  we  have  found,  tell  us  that  a  complete  failure  of  notice 
is  a  denial  of  due  process,  that  publication  will  not  support  an  in  per- 
sonam judgment  even  when  rendered  as  an  incident  to  a  valid  in  rem 
judgment,  and  that  a  publication  directed  to  "unknown  claimants"  will 
not  bind  persons  known  to  the  plaintiff. 

The  Supreme  Court  has  dealt  with  the  notice  problem  more  fre- 
quently in  cases  where  the  trial  court  did  not  have  control  of  a  specific 
res,  that  is,  the  Class  IV  cases. 

Chronologically  the  first  case  to  be  considered  is  St.  Clair  v.  Cojr,"° 
There  the  Court  held  that  an  in  personam  judgment  is  not  binding  on 
a  non-appearing  foreign  corporation  where  the  record  shows  service 
on  an  agent  of  the  corporation  but  fails  to  show  in  any  way  that  the 
corporation  was  doing  business  in  the  state. 

Then,  in  Old  Wayne  Life  Assn.  v.  McDonough,^*''  and  Simon  v. 
Southern  Ry.  Co."^  the  Court  was  faced  with  actions  based  on  service 
of  process  on  a  state  official  designated  by  statute  for  such  service. 
Notice  was  not  given  to  the  corporation  in  either  case.  Also,  in  neither 
case  had  the  corporation  confirmed  the  agency  of  the  state  official,  this 
because  neither  corporation  had  qualified  formally  to  do  business  in 
the  state  although  in  both  cases  the  plaintiff  claimed  that  the  corporate 
defendant  was  in  fact  doing  business  in  the  state.  In  both  cases  the 
cause  of  action  had  arisen  in  another  state.  In  both  cases  the  Court 
held  that  it  was  immaterial  whether  or  not  the  corporation  was  doing 
business  in  the  state;  that  when  the  cause  of  action  arose  outside  the 

145232  U.S.  604,  34  S.Ct.  443,  (1914).  The  case  is  set  out  in  Appendix  B. 
"6106  U.S.  350,  I  S.Ct.  354,  (1882). 
147  204  U.S.  8,  27  S.Ct.  236,  (1907). 
"8236  U.S.  IIS,  35  S.Ct.  255,  (1915). 
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state,  service  of  process  on  a  state  official  without  notice  to  the  defend- 
ant was  a  denial  of  due  process  if  the  defendant  had  not  expressly  con- 
sented to  such  service. 

Along  the  same  line,  the  Court  has  held  that  the  agency  which  con- 
tinues by  implication  after  a  foreign  corporation  withdraws  from  a 
state,  relates  only  to  causes  of  action  which  arose  within  the  state. "^ 

A  statute  allowing  service  of  process  on  the  secretary  of  state  in 
suits  against  nonresident  motorists  arising  out  of  the  operation  by  said 
motorist  of  an  automobile  on  the  highways  of  the  state,  was  approved 
in  Hess  v.  Pawloski,^^^  but  in  Wuchter  v.  Pizzutti^^'^  the  Court  held 
that  such  a  statute  was  completely  void  where  it  did  not  require  that  no- 
tice be  personally  served  or  mailed  to  the  defendant;  this  even  though 
in  that  case  the  defendant  had  notice  mailed  to  him.  The  case  is  unusual 
in  that  the  Court  determined  that  the  statute  did  not  by  implication  re- 
quire notice,  without  the  aid  of  a  state  court  decision  to  that  effect. 

Then,  in  Consolidated  Flour  Mills  Co.  v.  Muegge^^^  although  the 
corporation  had  not  complied  with  the  statutes  relative  to  foreign  cor- 
porations doing  business  in  the  state,  the  court  found  that  it  was  do- 
ing business  in  the  state,  and  that  the  cause  of  action  sued  on  arose  out 
of  that  business.  Under  a  statute  whereby  in  that  situation  such  cor- 
porations were  deemed  to  have  appointed  the  secretary  of  state  as 
agent,  service  was  made  on  that  officer  and  no  notice  was  given  to  the 
corporation.  The  state  court  upheld  the  service.  The  Supreme  Court 
held:  "Per  Curiam:  Reversed  on  the  authority  of  Wuchter  v.  Piz- 
sutti."'^^^  This  seems  to  indicate  that  the  Old  Wayne  and  Southern  Ry. 
decisions  do  not  depend  on  where  the  cause  of  action  arose. 

Faced  with  a  slightly  different  problem,  the  Court  held  in  National 
Exchange  Bank  v.  Wiley^^^  that  a  judgment  in  an  action  on  a  negoti- 
able instrument  entered  without  notice  to  the  defendant  on  the  basis 
of  a  power  of  attorney  to  confess  judgment  to  the  holder,  was  void 
for  want  of  due  process  where  the  plaintiff  was  not  the  holder.  The 
Court  said  that  a  power  of  attorney  waiving  due  process  should  be 
strictly  construed  so  as  to  require  notice  in  all  cases  where  the  intent 
of  the  parties  is  not  clear. 

149  Hunter  v.  Mutual  Res.  Life  Ins.  Co.,  218  U.S.  573,  31  S.Ct.  127,   (1910). 

15°  See  note  130(5)  supra. 

"I276  U.S.  13,  48  S.Ct  259,  (1928). 

152278  U.S.  559,  49  S.Ct.  17,  (1928). 

153  278  U.S.  at  559. 

15*  195  U.S.  257,  25  S.Ct.  70,  (1904). 
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More  recently,  the  Court  held  in  Griffin  v.  Griffin^^^  that  a  judgment 
for  overdue  alimony  entered,  without  notice  to  the  defendant,  by  the 
court  which  had  granted  the  divorce  and  retained  jurisdiction,  was  a 
denial  of  due  process.  The  Court  said  that  the  judgment  was  absolutely 
void  and  could  not  be  made  good  by  later  giving  the  defendant  an  op- 
portunity to  prove  a  good  defense  and  thus  reopen  the  judgment. 

The  last  case  to  be  considered,  the  only  Class  IV  case  coming  to  our 
attention  which  even  seems  to  raise  the  question  of  the  adequacy  of 
notice  by  publication,  is  Baker  v.  Baker,  Eccles  &  Co}^^  The  Court  de- 
cided there  that  a  judgment  based  on  service  of  process  by  publication 
only,  and  determining  the  domicile  of  a  decedent,  was  not  binding  with 
respect  to  the  claim  of  a  nonresident  to  property  located  in  another 
state.  The  Court  said  that  such  a  judgment,  insofar  as  it  concerned 
property  located  outside  the  state,  was  not  entitled  to  full  faith  and 
credit  unless  the  trial  court  had  in  personam  jurisdiction  over  the 
claimants.  Thus  it  would  seem  that  while  the  Court  talked  in  terms  of 
notice,  the  decision  was  really  based  on  lack  of  jurisdiction.  In  short, 
the  result  would  have  been  the  same  if  the  claimants  had  been  given 
notice  by  mail. 

The  Court  has  reached  this  same  conclusion,  lack  of  jurisdiction,  in 
many  other  cases  after  discussing  due  process  generally.  In  some  the 
notice  was  by  publication,  as  in  the  Baker  case,  or  by  posting  or  serv- 
ice on  a  state  official.^"  These  cases  may  be  considered  as  implications 

155  227  U.S.  220,  66  S.Ct.  556,  (1946);  the  case  is  discussed  more  fully  in  Ap- 
pendix B. 

156242  U.S.  394,  37  S.Ct.  152,  (1917)  ;  the  case  is  discussed  more  fully  in  Ap- 
pendix B. 

157  por  example  in  Cheely  v.  Clayton,  no  U.S.  701,  4  S.Ct.  328,  (1884);  and 
Guaranty  Trust  Co.  v.  Green  Cove  R.R.  Co.,  139  U.S.  137,  n  S.Ct.  512,  (1891)  ;  the 
publication  did  not  meet  the  requirements  of  the  state  statutes.  In  Chipman  Ltd.  v. 
Jeifery  Co.,  251  U.S.  373,  40  S.Ct.  172,  (1920)  ;  Mitchell  Furniture  Co.  v.  Seldon 
Breck  Co.,  257  U.S.  213,  42  S.Ct.  84,  (1921)  ;  and  Mo.  Pac.  RR  Co.  v.  Clarendon 
Boat  Oar  Co.,  257  U.S.  533,  42  S.Ct.  210,  (1922)  ;  the  Court  dealt  with  service  on  a 
corporation  agent  in  causes  of  action  arising  outside  the  state.  In  the  first  the  state 
law  did  not  allow  such  service;  in  the  second  the  Court  held  that  it  would  assume 
such  service  invalid  unless  the  state  courts  held  otherwise;  in  the  third  the  Court 
held  that  allowing  such  service  in  causes  of  action  arising  in  the  state  and  denying 
it  as  to  causes  arising  outside  the  state  was  not  a  denial  of  equal  protection. 

In  D'Arcy  v.  Ketchum,  52  U.S.  165,  (11  How.  165),  (1851),  the  Court  held  that 
service  on  one  partner  did  not  give  jurisdiction  over  the  other  partner  in  an  action  on 
a  joint  debt. 

Iron  Cliffs  Co.  v.  Negaunee  Iron  Co.,  197  U.S.  463,  25  S.Ct.  474,  (1905)  held 
that  a  corporation  is  not  bound  by  a  decree  directed  to  its  officers  individually  and 
based  on  an  allegation  that  the  corporation  did  not  exist. 

Boswell's  Lessee  v.  Otis,  50  U.S.  336,   (9  How.  336),   (1850),  and  Pennoyer  v. 


70  CURRENT  TRENDS  IN  STATE  LEGISLATION 

or  dicta  that  such  notice  is  not  sufficient,  just  as  some  of  the  cases 
which  were  noted  earher  in  this  study  contain  impHcations  that  similar 
notice  in  other  fact  situations  was  sufficient.  But,  like  those  other  cases, 
these  are  not  holdings  on  the  adequacy  of  notice.  In  other  cases  there 
was  actually  notice  by  mail  or  personal  service  out  of  the  state.^"®  Such 
cases  surely  are  not  holdings,  or  even  implications,  that  such  notice 
was  insufficient.  Again  the  distinction  must  be  made  between  those 
cases  which  were  lacking  in  due  process  because  the  court  did  not  give 
adequate  notice,  and  those  cases  where  jurisdiction  was  wanting  re- 
gardless of  the  notice  given. ^^^ 

Neff,  note  46  supra,  held  merely  that  a  judgment  based  on  publication  to  a  nonresi- 
dent does  not  bind  him  personally  and  does  not  justify  a  later  seizure  of  his  property. 
McDonald  v.  Mabee,  243  U.S.  90,  37  S.Ct.  343,  (ipi?),  reaffirmed  that  publication 
would  not  support  an  in  personam  judgment — even  if  the  defendant  was  a  resident 
of  the  state  when  the  complaint  was  filed.  And  Estin  v.  Estin,  334  U.S.  541,  68  S.Ct. 
1213,  (1948),  carried  this  to  a  logical  conclusion  by  holding  that  a  divorce  based  on 
constructive  service  did  not  cancel  the  defendant's  right,  (based  on  an  earlier  valid 
in  personam  decree),  to  receive  support  money  from  the  plaintiff. 

In  Minnesota  Commercial  Men's  Assn.  v.  Benn,  261  U.S.  140,  43  S.Ct.  293,  (1923), 
the  Court  held  that  an  insurance  company  which  insured  people  in  Montana,  based  on 
applications  and  premiums  sent  by  mail,  and  which  never  sent  employees  into  that 
state,  was  not  "doing  business"  in  Montana;  and  could  not  be  served  with  process  in 
that  state  by  serving  the  Montana  insurance  commissioner. 

Windsor  v.  McVeigh,  93  U.S.  274,  (1876),  concerned  notice  by  publication  but  was 
decided  on  the  basis  of  the  court's  refusal  to  grant  a  hearing. 

158  To  begin  with  the  Court  has  held  that  personal  service  on  an  officer  or  director 
of  a  corporation  will  not  bind  the  corporation  if  it  has  never  done  business  in  that 
state:  Riverside  and  Dan  River  Cotton  Mills  v.  Menefee,  237  U.S.  189,  35  S.Ct.  579, 
(1915)  (tort)  ;  Goldey  v.  Morning  News,  156  U.S.  518-  i5  S.Ct.  559,  (1895)  (libel)  ; 
Conley  v.  Mathieson  Alkali  Works,  190  U.S.  406,  23  S.Ct.  728,  (1903)  (action  for 
wages)  ;  Kendall  v.  American  Automatic  Loom  Co.,  198  U.S.  477,  25  S.Ct.  768, 
(1905)  (action  to  require  accounting)  ;  and  Caledonian  Coal  Co.  v.  Baker,  196  U.S. 
432,  25  S.Ct.  375,  (1905),  this  last  case  even  though  the  corporation  owned  property 
in  the  state. 

The  Court  held  in  Haddock  v.  Haddock,  201  U.S.  562,  26  S.Ct.  525,  (1906)  that 
a  divorce  could  be  granted,  based  on  service  by  publication  and  mailed  notice,  only  by 
a  court  having  jurisdiction  over  the  res.  Specifically  that  the  res  was  located  only 
where  the  marriage  was  performed  or  where  the  couple  had  lived  together.  Williams 
V.  North  Carolina,  notes  130(3)  and  131  supra,  overruled  this  to  the  extent  of  hold- 
ing that  the  res  was  wherever  either  party  resided. 

Then  in  Clark  v.  Wells,  203  U.S.  164,  27  S.Ct.  43,  (1906),  the  Court  held  that 
publication  and  mailed  notice  would  support  only  an  in  rem  judgment  against  prop- 
erty previously  attached,  not  an  in  personam  judgment;  and  that  a  special  appearance 
to  remove  to  the  federal  court  did  not  alter  the  scope  of  jurisdiction. 

The  last  case  to  be  noted  here  is  Wilson  v.  Seligman,  144  U.S.  41,  12  S.Ct.  541, 
(1892).  There  the  Court  held  that  a  nonresident  stockholder  who  has  not  paid  up 
his  subscription  cannot  be  bound  by  personal  service  out  of  the  state  in  a  valid  action 
against  the  corporation. 

159  See  section  i  supra  on  jurisdiction. 
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The  most  interesting  aspect  of  all  this  is  not  what  the  Supreme 
Court  has  held,  but  rather  what  it  has  not  held;  for  no  other  cases  have 
come  to  our  attention  concerning  notice  under  the  due  process  clause. 
The  foregoing  cases  disclose  not  a  pattern  of  Supreme  Court  policy 
but  rather  a  monumental  silence  at  the  points  of  interest.  Consider 
again  the  four  classes  of  cases  which  were  set  up  earlier.  The  first  two 
classes  were  included  and  discussed  primarily  to  avoid  the  possibility 
of  their  being  mis-cited  as  representative  of  Classes  III  and  IV;  al- 
though we  have  noted  that  a  few  cases  such  as  Arndt  v.  Griggs^^^  may 
transcend  the  class  lines. 

Generally  it  was  seen  that  in  actions  growing  out  of  the  powers  of 
government,  service  of  process  by  publication  affords  sufficient  notice. 
This  is  true  regardless  of  whether  the  action  is  begun  by  the  govern- 
ment or  by  a  private  individual.^*'^  Logically  there  seems  to  be  no  rea- 
son for  giving  less  notice  to  known  parties  in  these  governmental 
power  cases  than  in  other  cases. "^  But,  at  present,  this  is  clearly  one 
of  the  "established  rules"  which  Mr.  Justice  Jackson  did  not  disturb. 

As  to  the  Class  II  cases,  service  by  publication  in  actions  in  rem  af- 
fords adequate  notice  to  unknown  parties  and  to  those  known  parties 
whose  addresses  cannot  be  wound  after  reasonable  search,  this  simply 
because  no  better  means  of  giving  notice  is  reasonably  available.  This 
is  another  of  the  "established  rules." 

But  when  we  turn  to  Classes  III  and  IV  there  is  no  such  clear  rule. 
Goodrich  v.  Ferris,^^^  in  addition  to  the  laches  element,  dealt  with  the 
adequacy  of  the  time  allowed  to  the  defendant  to  appear  in  probate 
proceedings,  and  on  its  facts  was  obviously  considered  an  insubstantial 
claim.  Lynch  v.  Murphy^^^  merely  "premised"  that  the  notice  had  been 
sufficient  in  an  action  to  set  aside  a  deed,  and  the  premise  may  well 
have  been  unnecessary  to  the  determination  of  the  case.  These  are  the 
only  cases  which  by  any  stretch  of  imagination  "uphold"  service  by 
publication  as  adequate  notice;  in  both  the  holding  is  doubtful.  All 
the  other  cases  which  discuss  notice  in  Class  III  and  IV  actions,  do  so 
by  way  of  dictum  only.  They  simply  do  not  form  an  adequate  basis  for 

^^°  See  the  discussion  accompanying  note  137  supra. 

1^1  This  is  one  of  the  points  at  which  Arndt  v.  Griggs  is  often  misplaced.  The  ac- 
tion was  brought  by  the  purchaser  of  the  land,  but  it  was  an  established  part  of  the 
procedure  for  sale  for  delinquent  taxes,  and  was  so  recognized  by  the  Court.  Simi- 
larly many  eminent  domain  proceedings  are  commenced  by  private  persons  with  gov- 
ernmental authorization. 

1^-  See  Fraser,  "Actions  in  Rem,"  cited  note  57  supra,  for  a  discussion  of  this 
phase  of  the  problem. 

163  Note  99  supra. 

164  Note  96  supra. 
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saying  that  there  is  an  "estabhshed  rule"  on  the  subject.  But  neither 
can  it  be  said  that  there  is  an  "estabhshed  rule"  requiring  notice  by  mail 
in  actions  against  known  defendants.  The  Court  has  said  that  a  com- 
plete lack  of  notice  is  a  denial  of  due  process;  it  has  said  lack  of  notice 
by  mail  or  its  equivalent  is  a  denial  of  due  process  in  actions  against 
natural  persons  or  corporations  if  the  court  does  not  have  control  of  a 
res.  But,  until  the  Mullane  case,  the  court  had  not  ever  passed  clearly 
one  way  or  the  other  on  whether  notice  only  by  publication  was  suffi- 
cient in  actions  by  private  individuals  against  known  parties,  which 
did  not  involve  governmental  powers,  and  where  the  court  had  posses- 
sion of  a  tangible  or  intangible  res.  This  is  the  background  against 
which  we  must  test  present  statutes  regarding  notice. 

The  real  question  is  whether  the  Court  will  consider  the  Mullane 
case  as  a  first  step  in  laying  down  a  comprehensive  doctrine  of  actual 
notice  wherever  reasonably  possible;  or  whether  the  Court  will  treat 
the  Mullane  case  in  the  future  as  a  rather  radical  holding,  and  retreat 
to  the  idea  that  publication,  though  ineffective,  is  a  sufficient  means  of 
giving  notice  because  it  is  an  established  practice  in  many  states.  To  a 
large  degree  the  question  is  unanswerable  and  will  remain  so  until  the 
Court  has  occasion  to  deal  with  the  question  of  notice  in  some  of  the 
actions  which  we  shall  discuss.  But  there  are  certain  factors  which  are 
bound  to  influence  the  Court  in  deciding  whether  to  require  notice  by 
mail  in  actions  other  than  common  trust  fund  accountings. 

One  is  the  simple  fact  that  where  notice  is  given  by  publication  only, 
the  due  process  clause  becomes  almost  meaningless,  because  the  notice 
almost  never  reaches  the  defendant  and  his  right  to  a  hearing  expires 
without  his  ever  knowing  of  it.  The  Mullane  case  makes  it  obvious 
that  the  Court  is  aware  of  this  difficulty. 

Another  factor  is  the  tendency  to  increase  the  scope  of  trial  court 
jurisdiction.  We  have  already  seen  at  least  three  examples  of  this.  In 
Pemisylvania  Fire  Insurance  Co.  v.  Gold  Issue  Mining  and  Milling 
Co.^^^  the  Court  held  that  where  an  insurance  company,  as  a  condition 
precedent  to  doing  business  in  the  state,  had  appointed  the  insurance 
commissioner  its  agent  to  accept  service  of  process  generally,  it  could 
be  so  served  in  a  suit  on  a  cause  of  action  which  arose  outside  the  state. 
The  result  was  that  a  suit  was  allowed,  based  on  substituted  service,  in 
a  state  where  the  cause  of  action  did  not  arise  and  where  neither  the 
plaintiff  nor  the  defendant  were  "domiciled." 

Then  the  Court  upheld  the  nonresident  automobile  statutes  in  Hess 

165  Note  133  supra. 
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V.  Pawloski  and  Young  v.  Masci.^^^  Under  these  statutes  a  nonresident 
owner  of  an  automobile  operated  on  the  state  highways  is  deemed  to 
have  appointed  the  Secretary  of  State,  or  some  other  state  official,  as 
his  agent  for  service  of  process  in  any  action  arising  out  of  the  opera- 
tion of  his  automobile  on  those  highways.  Thus  in  these  cases  in  per- 
sonam actions  were  upheld  based  on  substituted  service  on  a  state  offi- 
cer in  a  state  where  the  defendant  did  not  reside. 

Finally,  in  Haddock  v.  Haddock^^''  the  Court  held  that  a  marriage 
res  was  located  only  where  the  marriage  was  performed  or  where  the 
couple  had  lived  together  as  man  and  wife.  In  1942  the  Court  overruled 
this  and  held  that  any  state  where  either  party  was  domiciled  had  ju- 
risdiction over  the  res  such  that  it  could  grant  a  divorce  without  getting 
personal  service  on  the  defendant  in  the  state.^^®  Thus,  with  the  passage 
of  time,  more  actions  are  being  allowed  in  which  the  trial  court  does 
not  get  personal  service  on  the  defendant.  As  this  happens  the  chance 
of  the  defendant's  not  getting  notice  of  the  action  increases  and  it 
would  seem  to  be  entirely  reasonable  to  lay  down  more  strict  notice  re- 
quirements to  balance  the  loosening  of  the  jurisdictional  requirements. 

A  third  factor  influencing  the  Supreme  Court  will  be  the  existing 
laws  of  the  several  states  as  to  notice  in  the  type  of  action  in  question. 
The  Court  is  of  course  not  bound  by  the  state  laws,  but  they  are  persua- 
sive. An  appellant,  arguing  before  the  Supreme  Court  that  notice  in  a 
given  action  should  have  been  given  by  mail,  will  strengthen  his  argu- 
ment greatly  if  he  can  show  that  other  states  do  require  notice  by  mail 
in  similar  actions.  Mr.  Justice  Jackson  has  indicated  that  one  of  the 
"general  principles"  with  regard  to  notice  under  the  due  process  clause 
is  that: 

The  means  employed  must  be  such  as  one  desirous  of  actually 
informing  the  absentee  might  reasonably  adopt  to  accomplish 
it.  The  reasonableness  and  hence  the  constitutional  validity 
of  any  chosen  method  may  be  defended  on  the  ground  that  it 
is  in  itself  reasonably  certain  to  inform  those  affected,  .  .  . 
or,  where  conditions  do  not  reasonably  permit  such  notice, 
that  the  form  chosen  is  not  substantially  less  likely  to  bring 
home  notice  than  other  of  the  feasible  and  customary  sub- 
stitutes."' 

166  Note  130(5)  supra. 

167  Note  158  supra. 

168  Williams  v.  North  Carolina,  note  158  supra.  However,  it  should  be  noted  in  the 
Williams  case  that  notice  was  given  by  mail  in  one  instance  and  by  personal  service 
outside  the  state  in  the  other  instance.  See  notes  130(3)  and  131  supra. 

"9  339  U.S.  at  315. 
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Mr.  Justice  Jackson  goes  right  on  to  say  that  pubHcation  is  not  a  re- 
liable means  of  giving  notice.  This  seems  to  indicate  that  the  Court 
will  be  inclined  to  allow  notice  by  publication  only  where  "conditions 
do  not  reasonably  permit"  a  more  effective  form  of  notice.  But  an  ap- 
pellee will  be  hard  put  to  prove  that  conditions  do  not  reasonably  per- 
mit notice  by  mail  if  the  appellant  can  show  that  in  numerous  other 
states  conditions  do  reasonably  permit  notice  by  mail  in  like  actions, 
and  that  the  legislatures  of  those  other  states  have  enacted  statutes  re- 
quiring notice  by  mail  in  such  actions.  It  must  be  pointed  out  again 
that  while  the  ultimate  decision  of  the  Mullane  case  may  be  limited  to 
common  trust  fund  accountings,  the  above  quoted  statement  is  not 
limited  to  common  trust  funds,  it  is  expressly  stated  to  be  a  "general 
principle"  of  due  process.  The  Mullane  case  did  not  lay  down  a  require- 
ment that  the  "most  reasonable  method"  be  used  in  giving  notice.  The 
most  reasonable  notice  in  any  case  would  be  notice  personally  served  on 
the  defendant  in  or  out  of  the  state  if  his  whereabouts  are  known. 
Rather  the  Court  in  the  Mullane  case,  held  that  any  reasonable  notice 
would  suffice  but  that  notice  by  publication  was  not  reasonable,  at  least 
in  common  trust  fund  accountings,  saying : 

The  statutory  notice  ...  is  inadequate  .  .  .  because  under 
the  circumstances  it  is  not  reasonably  calculated  to  reach 
those  who  could  easily  be  informed  by  other  means  at 
hand.^^'' 

The  fallacy  in  the  arguments  favoring  notice  by  publication  lies  in  the 
assumption  that  such  notice  has  always  been  considered  "reasonable." 
That  assumption  may  have  been  made  by  numerous  lower  courts ;  but, 
as  we  have  seen,  it  is  based  on  at  most  dictum  and  implications  by  the 
Supreme  Court,  at  least  insofar  as  Class  III  and  IV  actions  are  con- 
cerned. On  the  contrary,  the  Supreme  Court  has  indicated,  first  in 
Pennoyer  v.  Neif,^'^^  and  now  again  in  the  Midlane  case,^^^  that  notice 
by  publication  is  not  reasonable  as  to  known  parties,  and  should  be 
allowed  only  when  conditions  do  not  reasonably  permit  a  form  of  no- 
tice likely  to  convey  actual  warning  to  the  parties  in  interest. 

With  this  background  we  may  profitably  turn  to  a  consideration  of 
the  statutory  provisions  of  several  of  our  states  with  regard  to  notice 
of  specific  types  of  actions;  provisions  which  may  be  influenced  or  con- 
trolled by  the  Mullane  Doctrine, 

170  Ibid,  at  319. 

171  95  U.S.  at  726. 
"2  339  U.S.  at  315. 
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PART  TWO— THE  STATUTES 
Introductory 

The  purpose  of  the  remaining  portion  of  this  study  is  to  analyze  stat- 
utes relating  to  the  giving  of  notice,  in  the  light  of  the  possible  mean- 
ing of  the  Midlane  doctrine  on  the  question  of  what  notice  will  consti- 
tute due  process  of  law. 

The  volume  of  statutory  provisions  on  notice  makes  it  impossible  to 
consider  each  one  in  detail,  and  even  if  space  permitted,  such  a  detailed 
study  would  probably  not  be  profitable  because  of  the  similarity  and 
even  identity  of  many  provisions  in  the  laws  of  several  states.  For  this 
reason,  after  leaving  the  field  of  common  trust  funds,  this  study  will 
consider  the  statutory  provisions  of  only  nine  jurisdictions. ^'^^  The  pri- 
mary objective  of  the  study  is  to  analyze  various  types  of  statutes  in 
several  specific  types  of  actions.  It  is  hoped  that  the  analysis  will  be  a 
guide  in  the  evaluation  of  statutes  not  specifically  discussed. 

The  problem  comes  down  to  this,  at  the  beginning  of  this  study  we 
found  that  certain  statements  of  the  Supreme  Court  indicated  the  ne- 
cessity of  distinguishing  due  process  cases  to  some  extent  on  the  basis 
of  their  fact  situations.  In  accordance  with  these  statements  we  divided 
the  cases  into  four  classes : 

I.  Cases  involving  governmental  powers. 
II.  Cases  involving  unknown  or  missing  parties. 

III.  Cases  concerning  specific  tangible  property,  but  not  falling  into 
Classes  I  or  II. 

IV.  Cases  not  involving  specific  tangible  property  and  not  falling 
into  Classes  I  or  II. 

There  seems  to  be  considerable  reason  to  believe  that  the  Court  will 
not  often  consider  a  case  in  any  one  of  these  classes  to  be  very  persua- 
sive authority  for  a  later  case  in  another  class.  Therefore,  in  studying 
any  statute  the  first  step  is  to  see  what  class  it  falls  into,  or  whether  it 
applies  to  more  than  one  class.  Many  of  the  statutes  on  notice  apply  to 
specific  persons  rather  than  specific  types  of  actions,  so  that  these  stat- 
utes are  in  effect  a  Class  V — general  provisions. 

Finally  we  must  note  again  that  Mr.  Justice  Jackson  spoke  of  situa- 
tions wherein  publication  served  as  a  supplement  to  other  action  in  it- 
self likely  to  convey  a  warning  to  the  interested  parties.  Because  of  this 
distinction  it  seems  advisable  to  break  down  each  of  the  above  classes 
into  various  representative  actions  so  that  we  can  see  just  what  addi- 
tional warning  the  action  itself  may  give. 

i'^^  Alaska,  Arizona,  California,  Illinois,  Massachusetts,  Michigan,  New  York,  Penn- 
sylvania, and  Virginia. 
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All  of  this  leaves  us  with  some  twenty-five  legal  situations  in  which 
states  have  statutes  allowing  notice  by  publication  or  by  some  other 
means  not  as  likely  as  mail  to  convey  an  actual  warning.  With  this 
much  detail  in  subject  matter  a  detailed  study  of  each  of  the  forty- 
eight  states  would  be  needlessly  repetitious.  The  nine  jurisdictions  an- 
alyzed give,  we  believe,  a  good  cross-section  of  the  several  types  of 
statutes  in  use  in  each  field  and  the  provisions  in  other  jurisdictions  can 
easily  be  compared. 

I.  The  Common  Trust  Fund 

Common  trust  fund  statutes  are  found  in  thirty-eight  jurisdictions  at 
present.  At  the  time  of  the  Mullane  case,  the  New  York  statute  on  com- 
mon trust  funds^^*  provided  only  for  notice  by  publication.  Further- 
more the  published  order  was  not  directed  to  the  interested  parties  by 
name,  but  rather  was  directed  to  "all  persons  interested"  in  the  several 
named  trusts.  The  naming  did  not  have  to  include  the  residence  of  the 
decedent,  or  donor,  of  the  trust.  The  Supreme  Court  held  that  this  was 
not  sufficient  notice  to  afford  due  process  of  law  to  the  beneficiaries 
who  were  known  to  the  trust  company.  The  Court  noted  that  the  trust 
company  had  on  its  books  the  names  and  addresses  of  most  of  the  in- 
come beneficiaries  and  that  there  is  "no  tenable  ground  for  dispensing 
with  a  serious  effort  to  inform  them  personally  of  the  accounting,  at 
least  by  ordinary  mail  to  the  record  addresses."^"  The  Court  goes  on  to 
say  that  a  copy  of  the  pertinent  statute  mailed  to  these  beneficiaries 
months  or  years  before  the  accounting  is  not  sufficient  notice.  Against 
this  background  the  present  New  York  statute^^®  requires  the  trust 
company  to  file  with  its  petition  for  accounting : 

(i)  A  list  of  the  names  and  addresses,  appearing  on  the  records  of 
the  company  as  of  the  close  of  the  period  accounted  for,  of: 

(a)  persons  entitled  to  income  from  the  fund  at  any  time  during 
the  accounting  period; 

(b)  persons  who  were  entitled  to  share  in  the  principal  or  would 
have  been  entitled  to  so  share  if  the  fund  or  any  of  its  com- 
ponent trusts  or  funds  had  become  distributable  at  the  close  of 
the  accounting  period ; 

1^*  Set  out,  insofar  as  pertinent,  in  notes  2  and  3  supra. 
1^5339  U.S.  at  318. 

17^  §  ioo-c(i2)  and  (14)  of  the  New  York  Banking  Law;  set  out,  insofar  as  per- 
tinent, in  notes  10  and  11  supra. 
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(c)  persons  interested  in  the  common  trust  fund  and  living  as  of 
the  end  of  the  period  accounted  for  who  have  written  to  the 
trust  company  requesting  notice  of  such  proceedings; 

(d)  co-fiduciaries;  and 

(e)  guardians  of  minors,  committees  of  incompetents,  and  rep- 
resentatives of  deceased  persons  who  are  within  groups  (a) 
to(d). 

(2)  A  sworn  statement  by  a  person  familiar  with  the  common  trust 
fund  and  its  component  trusts  that  due  diligence  has  been  used  in  pre- 
paring the  above  list. 

Then  the  trust  company  shall  publish  a  notice  for  four  successive 
weeks  in  a  newspaper  designated  by  the  court,  and  shall  mail  a  copy 
of  the  notice  to  each  person  whose  name  and  address  appear  in  the  list 
as  filed  with  the  court. 

If  the  above  requirements  are  complied  with  the  decree  of  the  court 
in  the  accounting  proceeding  is  to  be  binding  on  all  persons  having  or 
thereafter  acquiring  an  interest  in  the  common  trust  fund  or  any  of 
its  component  trusts  or  funds,  whether  or  not  notice  was  mailed  to 
them  and  whether  or  not  they  received  the  notice.  There  is  no  express 
provision  for  setting  aside  the  decree  for  mistake  or  fraud. 

The  manner  of  giving  notice  clearly  complies  with  the  requirements 
of  the  Mullane  case.  The  only  objection  which  might  be  raised  would 
be  as  to  whether  notice  was  thus  given  to  all  persons  entitled  to  it. 
In  this  respect  the  sworn  statement  of  due  diligence  which  the  trust 
company  must  file  will  probably  at  least  serve  to  shift  the  burden  of 
proof  to  the  claimant.  The  obvious  intent  of  subsection  (12)  of  sec- 
tion loo-c  of  the  New  York  Banking  Law  is  that  the  trust  company  not 
have  to  make  any  effort  to  discover  such  names  and  addresses,  and  the 
"due  diligence"  apparently  refers  only  to  the  idea  that  once  a  name  and 
address  comes  into  the  company's  hands  it  must  be  listed  with  the  com- 
mon trust  records  and  must  appear  on  the  mailing  list  for  the  account- 
ing action.  It  is  conceivable  that  a  due  process  question  might  arise  as 
to  whether  the  trust  company  is  under  any  obligation  to  try  to  find  the 
names  and  addresses  of  certain  interested  parties,  for  example,  if  the 
trust  company  did  not  have  the  name  of  an  income  beneficiary  to  whom 
it  should  have  been  making  payments,  but  as  a  practical  matter  such  a 
situation  seems  unlikely.  Also,  because  there  is  some  doubt  as  to  who 
the  "persons  interested"  may  be,  under  subsection  (c)  above,  it  might 
be  wise  if  the  New  York  statute  were  to  delete  the  word  "interested" 
and  require  the  trustee  to  mail  a  copy  of  the  notice  to  "all  persons" 
who  have  asked  in  writing  for  such  notice. 
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Turning  from  New  York  to  the  other  states,  by  far  the  most  usual 
provision  as  to  common  trust  fund  accounting  is  that  of  the  Uniform 
Common  Trust  Fund  Act.  Section  two  of  that  Act  provides : 

Unless  ordered  by  a  court  of  competent  jurisdiction  the  bank 
or  trust  company  operating  such  common  trust  funds  is  not 
required  to  render  a  court  accounting  with  regard  to  such 
funds;  but  it  may,  by  application  to  the  (  )  court,  secure 
approval  of  such  an  accounting  on  such  conditions  as  the 
court  may  establish. 

Sixteen  of  the  jurisdictions  which  have  adopted  the  Uniform  Act  have 
retained  this  provision. ^^^  Two  states  which  have  not  adopted  the  Uni- 
form Act  have  common  trust  fund  accounting  provisions  substantially 
similar  to  the  above. ^"^  Under  this  type  of  provision,  a  court  allowing 
an  accounting  may  deny  conclusive  effect  to  its  decree.  In  that  event  no 
due  process  question  can  be  raised  because  some  remedy  will  still  be 
available  to  the  interested  parties.  But  assuming  that  the  court  is  will- 
ing to  grant  a  conclusive  decree,  there  is  still  no  possibility  of  claiming 
that  the  statute  denies  due  process,  rather  the  statute  leaves  notice  and 
the  other  due  process  requirements  to  the  discretion  of  the  court.  Thus 
in  these  eighteen  jurisdictions  the  burden  is  on  the  court  in  each  case  as 
presented  to  see  to  it  that  the  requirements  of  the  Miillane  case  are  met. 
The  court  will  have  to  order  notice  by  mail  to  known  parties  in  interest 
or  the  proceeding  will  be  subject  to  attack  just  as  the  Mullane  proceed- 
ing was,  but  the  attack  will  be  levelled  at  the  court  rather  than  at 
statute. 

While  these  statutes  based  on  the  Uniform  Act  may  not  be  subject 
to  direct  attack  under  the  Mullane  doctrine,  some  questions  may  be 
raised  as  to  their  adequacy.  For  one  thing  leaving  notice  to  the  discre- 
tion of  the  court  may  not  be  too  advisable,  particularly  in  states  where 
publication  has  been  a  more  or  less  common  means  of  giving  notice  to 
nonresidents.  In  such  states  the  trial  courts  may,  as  a  matter  of  habit, 
order  notice  by  publication,  unless  the  Mullane  case  has  been  brought 

177  Arizona,  Ariz.  Code  (1939),  §51-1103;  Arkansas,  Ark.  Stat.  (i947),  §58-111; 
Colorado,  Colo.  Stat.  Anno.  (1935),  c.  18,  §174;  District  of  Columbia,  U.S.  Stats. 
at  Large,  1949,  c.  767,  §3;  Florida,  Fla.  Stat.  Anno.,  §655.32;  Kansas,  H.B.  No.  83, 
Laws  of  195 1 ;  Michigan,  Mich.  Stat.  Anno.,  §23.1153;  Mississippi,  Miss.  Code  Anno., 
(1942),  §5198.5(2);  North  Carolina,  Gen.  Stat,  of  N.C.,  §36-48;  Ohio,  Page's  Ohio 
Gen.  Code  Anno.,  §720;  Oregon,  Laws  of  1951,  c.  79;  Texas  Rev.  Civ.  Stat,  of  Tex., 
Art.  74255-48,  §2;  Utah,  Utah  Code  Anno.,  (1943),  §7-43-17;  Washington,  Rem. 
Rev.  Stat,  of  Wash.,  §3388-1;  West  Virginia,  W.Va.  Code  (i949),  §4219(2);  Wis- 
consin, Wis.  Stat.   (1949),  §223.055(2). 

178  Maryland,  Anno.  Code  of  Md.,  Art.  11,  §62A(i4);  Virginia,  Code  of  Va. 
(1950),  §6-575- 
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to  the  attention  of  the  judge.  If  they  do  so,  the  decree  tendered  will  be 
subject  to  attack  at  a  later  date/^^  One  of  the  objectives  of  legislation 
is  to  avoid  unnecessary  litigation  such  as  would  result  from  trial  courts 
exercising  their  discretion  in  favor  of  notice  by  publication.  For  that 
reason  it  would  be  desirable  to  amend  the  common  trust  fund  statutes 
in  these  states  to  indicate  that  such  notice  should  be  given  as  the  court 
in  its  discretion  may  order,  including  notice  by  mail  to  those  parties  in 
interest  whose  names  and  addresses  are  known. 

A  second  problem  arises  from  the  fact  that  these  statutes  do  not  re- 
quire the  trustee  of  the  common  trust  fund  to  account.  This  means  that 
if  he  does  not  choose  to  account  for  the  management  of  the  common 
fund  as  a  unit,  he  may  be  able  to  end  his  liability  for  management  of 
the  common  fund  by  accounting  for  each  of  the  component  trusts  sep- 
arately. It  seems  reasonable  to  assume  that  if  a  trustee  accounts  for 
the  management  of  a  common  trust  fund  as  a  part  of  his  accounting 
for  each  individual  trust,  he  must  still  meet  the  requirements  of  the 
Mullane  case  as  to  notice.  If  that  is  the  case,  the  states  which  have  the 
Uniform  Act  provision  must  consider  also  what  notice  is  required  in 
trust  accountings  generally.  The  problem  is  pointed  up  clearly  by  the 
West  Virginia  statutes.  The  common  trust  fund  statute  there^^°  re- 
quires that  the  trustee  of  the  component  trusts  account  according  to 
normal  trust  practice  whether  or  not  there  is  a  common  trust  fund  ac- 
counting. Such  accounts  must  be  submitted  annually  to  a  commis- 
sioner.^^^  Notice  of  the  submission  is  given  by  publication.^^"  The  com- 
missioner prepares  a  report  to  the  court  but  before  submitting  it  he 
gives  notice  by  mail  to  "all  parties  interested"  that  they  may  file  ob- 
jections to  the  report.^^^  If  the  court  confirms  the  report,  it  is  conclusive 
against  all  creditors  and  against  all  beneficiaries  who  had  notice  of  the 
presentation  of  the  account  (by  publication),  or  of  the  report  (by 
mail).^^*  It  is  not  clear  whether  notice  by  mail  to  "all  parties  inter- 
ested" means  to  "all  parties  interested  in  the  trust,"  or  to  "all  parties 
interested  in  the  accounting  as  evidenced  by  their  appearance  before  the 
commissioner."  If  the  mailed  notice  to  "all  parties  interested"  does  not 
go  to  all  persons  having  an  interest  in  the  trust,  and  known  to  the  trus- 
tee, then  known  parties  in  interest  will  be  bound  by  a  decree  of  which 

179  Brinkerhoff-Faris  Co.  v.  Hill,  281  U.S.  673,  at  680,  50  S.Ct.  451,  (1930). 

isow.Va.  Code   (1949),  §4219(2). 

^^^Ibid.,  §4185. 

182  Ibid.,  §  4192. 

^s^Ibid.,  §4198. 

^^*Ibid.,  §4201. 
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they  were  warned  only  by  publication.  This  is  exactly  what  the  Su- 
preme Court  has  held  insufficient  as  to  common  trust  funds.  Whether 
the  trustee  accounts  for  the  common  trust  fund  in  a  separate  proceed- 
ing, or  accounts  for  the  component  trusts  with  one  element  of  the  ac- 
count being  his  management  of  the  common  fund,  the  notice  should 
be  the  same.  The  result  is  that  states  which  have  common  trust  fund 
statutes  which  do  not  require  the  trustee  to  account,  must  make  two 
statutory  provisions.  First  that  if  the  trustee  accounts  for  the  common 
trust  fund  separately,  he  must  give  notice  by  mail  to  the  known  parties 
in  interest.  Second,  that  he  must  give  similar  notice  if  he  accounts  for 
the  common  trust  fund  management  as  a  part  of  his  accounting  for 
each  of  the  component  trusts.  Thus  in  those  states  which  have  com- 
mon trust  fund  accounting  provisions  similar  to  the  Uniform  Act,  the 
statutory  provisions  governing  accounting  for  the  component  trusts 
are  also  subject  to  the  Mullane  doctrine.  Insofar  as  those  statutes  pro- 
vide that  an  account  involving  a  common  trust  fund  indirectly  may  be 
conclusive  against  persons  whose  names  and  addresses  were  known 
and  who  received  notice  of  the  proceeding  only  by  publication,  they 
would  seem  to  be  unconstitutional.  Insofar  as  such  statutes  leave  no- 
tice to  the  discretion  of  the  court,  they  are  subject  to  the  same  criticism 
which  was  directed  to  the  Uniform  Common  Trust  Fund  Act.  They 
are  possible  sources  of  unnecessary  litigation. 

The  same  problem  exists  in  many  other  states  where  the  common 
trust  fund  statutes  are  completely  silent  as  to  accounting.^®^  This  si- 
lence presents  two  alternatives.  The  trustee  of  a  common  trust  fund 
may  be  allowed  to  settle  his  accounts  for  its  administration  as  a  part 
of  his  settlement  of  accounts  for  the  participating  trusts.  On  the  other 
hand,  he  may  be  allowed  to  account  for  the  common  trust  fund  sep- 
arately. In  either  case  the  notice  given  will  probably  be  that  given  in 
ordinary  trust  accountings,  and  in  that  event  the  general  trust  account- 
ing statutes  again  will  have  to  meet  the  test  of  the  Mullane  case.  In 
some  of  these  states  also,  such  notice  is  left  to  the  discretion  of  the 
court.  Thus  in  Illinois  the  trustee  of  a  common  trust  fund  must  provide 
in  his  "plan"  for  the  manner  of  accounting,  and  the  "plan"  must  be 

185  California,  Cal.  Financial  Code,  §1564;  Connecticut,  Gen.  Stat,  of  Conn.,  Rev. 
of  1949,  §5805;  Delaware,  Laws  of  Del.  (1943),  amended  1947,  Rev.  Code  of  Del., 
§  4401(e)  ;  Idaho,  Idaho  Code,  §§68-701  to  68-703;  Illinois,  111.  Anno  Stat.,  c.  16-1/2, 
§§57  to  63;  Indiana,  Anno.  Ind.  Stat.,  §§18-2009  to  18-2014;  Kentucky,  Ky.  Rev. 
Stat.  (1948),  §287.230;  Minnesota,  Minn.  Stat.  Anno.,  §48.84;  Pennsylvania,  Pa.  Stat. 
Anno.,  Title  7,  §819-1109;  Vermont,  Vt.  Stat.  Rev.  of  1947,  §8873;  and  New  Hamp- 
shire, Rev.  Laws  of  N.H.,  c.  51,  §§3ia  to  31c. 
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approved  by  the  court/^"  That  this  leaves  notice  to  the  discretion  of 
the  court  is  confirmed  by  the  fact  that  notice  in  executor's  and  guar- 
dian's accountings  is  also  left,  in  Illinois,  to  the  discretion  of  the 
court. ^^^  In  Vermont,  while  there  is  no  provision  as  to  accounting  for 
common  trust  funds,  trustees  generally  are  required  to  account  an- 
nually giving  notice  as  for  an  executor's  account/^^  Executors  in  ac- 
counting are  required  to  give  notice  to  "persons  interested"  personally 
or  by  "public  notice"  as  the  court  directs.^*^  In  Idaho  the  situation  is 
the  same  except  that  the  statute  requires  posting  and  such  further  no- 
tice as  the  court  may  order/^°  In  Connecticut  also  the  common  trust 
fund  statute  is  silent  as  to  notice,  but  trustees  generally  are  required  to 
account  annually  giving  such  notice  as  the  court  in  its  discretion  re- 
quires/^^  With  regard  to  the  due  process  clause,  these  four  states,  in 
the  last  analysis,  are  in  the  same  position  as  those  which  have  adopted 
the  accounting  provision  of  the  Uniform  Common  Trust  Fund  Act. 

In  four  other  states  there  is  no  real  basis  for  criticism  of  the  no- 
tice provided.  Pennsylvania  provides  merely  that  the  common  trust 
fund  "shall  be  .  .  .  administered  in  conformity  with  the  laws  of  this 
Commonwealth.  .  .  ."^^"  Elsewhere  the  Pennsylvania  statutes  require 
that  trustees,  in  accounting,  give  notice  as  for  accountings  of  dece- 
dents' estates,^^^  and  the  statute  relative  to  that  type  of  accounting  re- 
quires "written  notice  ...  to  every  other  person  known  to  the  ac- 
countant to  have  an  interest  .  .  ."^^*  It  may  be  noted  that  notice  by 
publication  is  apparently  not  required,  and  if  there  is  no  publication  the 
decree  may  well  bind  only  those  persons  who  are  actually  notified  in 
writing.  But  note  that  the  statutes  allow  the  appointment  of  a  guardian 
ad  litem  and  such  notice  as  the  court  deems  proper. ^^^ 

Minnesota,  on  the  other  hand  holds  the  trustee  of  each  component 
trust  liable  for  the  common  investment,^®®  and  requires  such  trustees, 
in  actions  to  settle  their  accounts,  to  give  notice  by  publication  and  by 
mail  "to  each  party  in  interest  then  in  being,  at  his  last  known  address 

186  111.  Anno.  Stat.,  c.  16-1/2,  §  60. 

18'^  See  111.  Anno.  Stat.,  c.  3,  §§  444  and  464. 

188  Vt.  Stat,  Rev.  of  1947,  §3129. 

189 /&lJ.,    §2897. 

190  Idaho  Code,  §15-1136  makes  notice  in  trustees  accountings  like  that  in  execu- 
tor's accountings.  §15-1115  provides  for  posting  and  further  notice  as  directed  when 
an  executor  files  an  account. 

191  Gen.  Stat,  of  Conn.,  Rev.  of  1949,  §§  7052  and  7053. 

192  Pa.  Stat.  Anno.,  Title  7,  §  8i9-ii09(E). 

193  Ibid.,  Title  20,  §  320.983. 

194  Ibid.,  Title  20,  §  320.703. 
"^^^Ibid.,  Title  20,  §320.704. 
198  Minn.  Stat.  Anno.,  §  48.84. 
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...  or  in  such  other  manner  as  the  court  may  order.  .  .  ."^^'^  Of 
course  under  the  Mullane  doctrine,  the  court  now  should  not  order  no- 
tice to  known  parties  by  a  means  less  effective  than  the  mails. 

Kentucky  requires  that  all  fiduciaries  account  biennially/''^  giving 
notice  by  publication  or  by  mail  at  the  election  of  the  fiduciary/^^  but 
solves  the  problem  here  by  making  the  record  only  prima  facie  evidence 
in  later  actions  between  the  parties. ^"^  Since  this  leaves  the  remedies  of 
the  beneficiaries  still  open,  they  have  not  been  deprived  of  property  and 
are  thus  not  in  a  position  to  claim  denial  of  due  process  no  matter  how 
ineffective  the  notice  may  have  been.  Note  however  that  by  this  proc- 
ess the  fiduciary's  liability  is  not  ended. 

In  New  Hampshire  there  is  no  problem  because  only  town  and  city 
trustees  are  allowed  to  set  up  common  trust  funds. '°^  The  trusts  in 
question  are  thus  all  charitible  or  educational  trusts,  and  the  parties  in 
interest  are  the  town  or  city  and  the  people  as  a  unit  represented  by  the 
state.  The  statute  makes  no  provision  for  accounting  because  no  ac- 
counting is  necessary,  but  an  annual  audit  is  required,  thus  opening  the 
record  to  the  public.'"' 

The  remaining  four  states  which  have  no  accounting  provision  in  their 
common  trust  fund  statutes,  present  more  of  a  problem.  California 
provides  that  the  common  trust  fund  shall  be  treated  as  a  separate  en- 
ity  from  its  component  trusts  and  then  makes  no  provision  for  ac- 
counting.-"^ Turning  to  the  trust  field  generally  for  analogy  there  is 
a  provision  requiring  notice  by  mail  to  all  "beneficiaries"  in  account- 
ings for  testamentary  trusts, '"^  whether  they  request  notice  or  not. 
The  situation  is  confused  by  another  section  of  the  Probate  Code  which 
provides  that  in  trust  accountings  (again  testamentary)  notice  by  mail 
shall  be  sent  to  those  parties  who  have  requested  notice  or  given  no- 
tice of  appearance.'"^  The  language  of  the  first  section  indicates  that  it 
is  intended  to  control  over  this  last  provision,  which  would  mean  that 
the  last  section  has  been  overruled  by  implication  insofar  as  trust  ac- 
countings are  concerned.  But  if  the  last  provision  still  has  any  force  in 
trust  accountings,  we  are  faced  with  an  interesting  problem :  Generally 

1"  Ibid.,  §  501.35. 

"8Ky.  Rev.  Stat.   (1948),  §25.175. 

^^^Ibid.,  §25.195. 

^oojbid.,  §25.200. 

201  Rev.  Laws  of  N.H.,  c.  51,  §§3ia  to  31c. 

^^2  Ibid.,  c.  51,  §26. 

203  Cal.  Fin.  Code,  §  1564. 

204  Cal.  Prob.  Code,  §   1120. 

205  Ibid.,  §  1200. 
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it  would  be  unconstitutional  to  provide  that  a  plaintiff  did  not  have  to 
give  notice  to  the  defendants  unless  they  had  filed  in  advance  a  request 
for  such  notice ;  can  this  rule  be  changed  as  to  trust  accountings  by  the 
additional  fact  that  the  beneficiaries  are  also  told  by  the  statute  that  there 
may  be  an  accounting  (although  the  beneficiaries  do  not  know  when  it 
will  be)  ? 

All  defendants  to  an  action  are  entitled,  under  the  due  process  clause, 
to  notice.  Since  the  written  notice  provided  for  in  the  California  stat- 
ute does  not  go  to  all  defendants,  notice  must  be  given  in  some  other 
manner  if  the  statute  is  to  meet  the  test  of  due  process.  Certainly  the 
Midlane  case  did  not  indicate  that  the  New  York  statute  would  have 
been  sujfificient  if  it  had  required  notice  by  mail  only  to  those  benefi- 
ciaries who  had  filed  a  written  request  for  notice.  For  that  reason  this 
California  statute,  insofar  as  it  may  control  any  accounting  involving 
a  common  trust  fund,  probably  should  not  be  allowed  to  pass  un- 
challenged. 

In  non-testamentary  trusts  the  California  trustee  can  be  discharged 
only  "by  the  superior  court. ""°®  There  is  no  specific  notice  provision. 
In  actions  generally  before  the  superior  court  there  must  be  service  of 
process,  personally  if  possible,  if  not  then  by  publication  with  notice 
mailed  to  those  defendants  whose  addresses  are  known.-°^  Such  a  pro- 
vision seems  to  clearly  meet  the  test  of  the  Miillane  case  unless  some 
question  as  to  necessary  parties  might  be  raised. 

Delaware  presents  about  the  same  problem ;  the  common  trust  fund 
statute  is  silent  as  to  accounting  and  notice.  Delaware  then  provides 
that  trustees  shall  account  biennially  to  the  chancellor,  without  saying 
what  notice  shall  be  given. ^°^  The  first  question  to  raise  is  whether  such 
trustees  can  give  an  account  which  will  be  conclusive  on  the  benefici- 
aries of  the  component  trusts,  but  generally  such  an  accounting  is  pos- 
sible in  some  way  in  all  states  because  of  the  trustee's  need  for  release 
from  obligation.  Turning  then  to  analogous  actions  to  see  what  notice 
must  be  given :  Delaware  has  other  statutes  which  allow  similar  actions 
based  on  personal  service  on  resident  parties  in  interest  and  service  by 
publication  of  nonresidents  and  unknown  parties. ^°^  Here  of  course 
the  state  courts  can  follow  the  Mullane  case  by  simply  refusing  to  use 
the  analogy  and  instead  requiring  notice  by  mail  as  a  matter  of  judicial 
discretion  in  actions  for  common  trust  fund  accounting  and  even  for 

206  Cal.  Civ.  Code,  §2282(5).  The  other  methods  of  termination  listed  are  non- 
judicial. 

2°'^  Cal.  Code  of  Civ.  Proc,  §§  412  and  413. 

208  Rev.  Code  of  Del.,  §  4400. 

209  Rev.  Code  of  Del.,  §3866  (final  accounting  by  an  executor). 


84  CURRENT  TRENDS  IN  STATE  LEGISLATION 

general  trust  accounting.  The  real  point  of  the  analogies  here  lies  in 
the  fact  that  the  state  courts,  absent  the  Mullane  case,  might  allow  ac- 
counting based  on  such  published  notice  only.  But  Mr.  Justice  Jackson 
in  the  Mullane  case  made  a  point  of  saying  that  publication  is  especially 
ineffective  to  give  notice  to  persons  outside  the  normal  circulation  of 
the  newspaper.^"  These  statutes  are  typical  of  the  confusion  between 
jurisdiction  and  notice  which  was  discussed  in  the  introduction  to  this 
study.  In  effect  the  statutes  seems  to  imply  that  notice  is  sufficient  if 
it  is  the  best  notice  which  can  be  given  within  the  territorial  jurisdiction 
of  the  court.  That  this  is  not  the  test  should  be  obvious  from  the  Mul- 
lane decision.  An  accounting  based  on  notice  by  publication  only  to 
nonresidents  whose  names  and  addresses  are  known  will  not  be  binding 
against  those  nonresidents  in  the  court  where  approved,  and  of  course 
will  not  be  entitled  to  full  faith  and  credit. 

The  state  of  Indiana  seems  to  carry  the  problem  to  the  extreme 
which  New  York  had  reached  before  the  Mullane  case.  The  common 
trust  fund  statute  is  silent  as  to  accounting.  As  to  trusts  generally  the 
statutes  provide  merely  that  trustees  shall  account.^^^  But  now  looking 
for  analogies  it  appears  that  executors  may  account  after  giving  notice 
by  publication  only,"^^  and  guardians  may  account  at  the  end  of  their 
guardianship  without  giving  any  notice  at  all  since  numerous  cases  in 
Indiana  have  held  that  the  mere  filing  of  the  account  is  notice  to  the 
ward  of  its  pendency. "'^^  It  goes  almost  without  saying  that  a  similar 
notice  (or  more  accurately,  lack  of  notice)  will  not  suffice  if  the  anal- 
ogy is  used  in  common  trust  fund  accountings. 

The  nine  remaining  jurisdictions  having  common  trust  fund  statutes 
all  have  specific  provisions  concerning  accounting  for  the  funds.  Geor- 
gia does  not  require  an  accounting  but  one  may  be  made  in  the  same 
manner  as  by  other  fiduciaries.^"  Trustees  report  annually  without 
giving  any  notice  but  the  report  is  only  prima  facie  evidence. ^^^  A 
trustee  accounting  to  be  binding  on  all  parties  in  interest  is  an  ordinary 
equity  process  and  service  of  process  is  to  be  as  in  equity  actions  gen- 
erally.^^'' Such  service  may  be  made  by  publication  on  nonresidents  and 

210  339  U.S.  at  315. 

211  Ann.  Ind.  Stat.,  §  56-627. 

^^"^Ibid.,  §6-1405.  Incidentally,  notice  is  given  only  by  publication  at  earlier  stages 
of  the  administration  of  decedents'  estates. 

213  Barnes  v.  Bartlett,  47  Ind.  98,  (1874)  and  other  cases  listed  in  the  note  entitled 
Collateral  Attack,  to  §8-111  of  the  Anno.  Ind.  Stat.  Incidentally,  both  the  above 
types  of  accounting  are  conclusive  on  all  parties  in  interest. 

21*  Code  of  Ga.  Anno.,  §  109-621. 

215 /Wd,  §§108-310  and  108-404. 

2i6/fci(f.,  §37-301. 
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on  unknown  parties/^^  but  a  copy  of  the  publication  must  be  mailed  to 
all  such  parties  whose  addresses  are  known. ^^^  The  ultimate  result  is 
thus  to  give  notice  by  mail  to  all  known  parties  in  accountings  which 
are  to  be  conclusive. 

Alabama  starts  out  in  the  same  way,  accounting  may  be  made  in 
the  same  manner  as  for  other  fiduciaries. ^^^  But  from  this  point  the 
statutes  are  not  clear.  One  statute  provides  that  any  trustee  may  re- 
quest that  notice  be  ordered  as  for  "final  settlements"  in  which  case  the 
decree  will  be  conclusive  on  all  parties  in  interest  ;^^°  but  there  is  ap- 
parently no  statute  saying  what  notice  will  be  ordered  for  "final  settle- 
ments." Another  statute  providing  for  trusts  for  the  benefit  of  creditors 
requires  notice  by  mail  to  the  creditors  of  any  accounting.^^^  Still  an- 
other provides  that  the  final  settlement  of  a  decedent's  estate  be  based 
on  publication  and  ten  days  notice  to  each  adult  distributee  in  the 
state. ^^"  And  finally  the  settlement  of  a  guardian's  accounts  is  based 
on  publication  only.^^^  It  is  not  possible  to  say  which  of  these  methods 
of  notification  will  be  adopted  by  an  Alabama  court,  but  clearly  it  can 
be  said  that  only  the  trust  for  creditors  presents  an  analogy  acceptable 
under  the  Mullane  doctrine, 

Massachusetts  provides  that  "An  account  of  the  administration  of 
each  common  trust  fund  shall  be  filed  annually  .  .  .  and  application 
for  its  allowance  shall  be  made  in  accordance  with"  chapter  206,  section 
24  of  the  Annotated  Laws  of  Massachusetts.^^*  That  section  provides 
as  follows : 

Upon  application  for  the  allowance  of  an  account  filed  in  the 
probate  court  such  notice  as  the  court  may  order  shall  be 
given  by  publication  unless  all  persons  interested  receive  ac- 
tual notice,  and  by  delivering  or  mailing  by  registered  mail  a 
copy  of  the  citation  .  .  . 

(4)  For  accounts  of  trustees  to  all  persons  to  or  for 
whom  income  has  been  paid  or  accumulated  or  in  the  dis- 
cretion of  the  trustee  might  have  been  paid  or  accumu- 
lated during  the  period  covered  by  the  account,  and  to 
those  persons  who  during  such  period  have  received  or 
were  entitled  to  receive  or  in  the  discretion  of  the  trustee 

217  ihid.,  §  81-204. 
2^»Ibid.,  §81-207. 

219  Code  of  Ala.,  Title  58,  §  102. 

220  Ibid.,  Title  58,  §  6. 
^^^Ibid.,  Title  58,  §24. 
^^^Ibid.,  Title  61,  §298. 

223  Ibid.,  Title  21,  §§  148  and  152. 

224  Anno.  Laws  of  Mass.,  c.  203A,  §  5. 
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might  have  received  principal,  and  to  all  persons  who  at 
the  mailing  or  delivery  of  such  notice,  in  default  of  any 
appointment  or  otherwise,  would  be  entitled  to  share  in 
the  income  or  principal  if  an  existing  tenancy  for  life  or 
for  years  had  then  terminated  or  the  trust  estate  were 
then  distributable  in  whole  or  in  part ; 

and  in  all  cases  to  the  executor  or  administrator  of  any  de- 
ceased person  entitled  to  notice  or  to  those  in  being  who  have 
succeeded  to  the  interest  of  such  deceased  person,  and  to  other 
persons  who  are  or  may  become  interested  and  who  shall  have 
filed  with  the  accountant  and  the  register  of  probate  a  request 
in  writing  for  notice  of  proceedings  on  accounts.   .  .  . 

Also  the  court  is  to  appoint  a  guardian  ad  litem  to  represent  persons 
not  so  notified  and  persons  unable  to  act  in  their  own  behalf.  The 
statute  is  to  be  praised  for  its  attempt  to  spell  out  exactly  what  persons 
are  entitled  to  notice.  Many  states  have  dodged  this  issue  by  requiring 
notice  to  "all  persons  interested"  or  have  limited  it  by  specifying  notice 
to  "all  beneficiaries."  Both  terms  are  so  vague  that  the  trustee  is  left 
to  guess  at  the  scope  of  coverage,  he  runs  the  double  risk  of  having  his 
action  overthrown  for  want  of  due  process  or  for  failure  to  give  statu- 
tory notice.  The  Massachusetts  statute  at  least  tries  to  minimize  the 
latter  risk.  Actually  under  the  Massachusetts  statute  notice  will  prob- 
ably be  given  to  more  people  than  would  be  the  case  under  a  more  vague 
statute,  and  for  that  reason  there  is  less  chance  also  of  attack  for  want 
of  due  process.  But  there  is  some  doubt  as  to  whether  the  Massachusetts 
statute  makes  all  of  the  requisite  persons  parties  in  interest.  Massachu- 
setts has  had  considerable  trouble  with  this  problem,  primarily  because 
this  statute,  and  its  predecessor,  both  require  notice  by  mail  to  the 
parties  defendant.  The  requirement  as  worded  in  effect  requires  the 
trustee  to  ascertain  the  names  and  addresses  of  all  such  parties  no 
matter  how  difficult  that  may  be.  The  old  statute  required  notice  by 
mail  to  "all  persons  interested."  The  Supreme  Court  of  Massachusetts 
had  interpreted  this  to  include  all  possible  contingent  beneficiaries.  The 
expense  of  locating  such  persons  was  almost  prohibitive  in  some  cases. ^"^ 
The  solution,  the  above  quoted  statute,  eliminates  the  contingent  bene- 
ficiaries from  the  list  of  interested  parties ;  and  still  leaves  the  trustee 
the  absolute  burden  of  locating  all  of  the  named  parties.  The  result 
seems  to  be ;  first,  that  even  if  a  contingent  beneficiary  asked  for  notice, 
he  would  not  be  entitled  to  it;  second,  perhaps  that  a  contingent  bene- 

225  For  an  interesting  discussion  of  this  problem  in  Massachusetts,  see  Sargent, 
"The  Significance  of  Young  v.  Tudor,  on  Trustees'  Accountings,"  30  Boston  Univ. 
L.Rev.  31,  (1950),  Young  v.  Tudor,  323  Mass.  508,  83  N.E.  2d  i,  (1948). 
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ficiary  is  not  entitled  to  be  heard  even  if  he  does  appear  in  the  proceed- 
ings. Under  the  Mullane  doctrine  it  seems  quite  probable  that  even 
contingent  beneficiaries  are  entitled  to  notice  if  their  names  and  ad- 
dresses are  known  to  the  trustee.  The  Massachusetts  statute  would 
probably  come  closer  to  meeting  the  test  of  the  Mullane  case  if  it  added 
contingent  beneficiaries  to  the  list  of  parties  in  interest  and  then  required 
notice  by  mail  to  all  of  these  parties  in  interest  only  if  their  names  and 
addresses  were  known  to  the  trustee,  or  perhaps  if  the  names  and 
addresses  could  be  discovered  by  certain  named  types  of  search. 

The  Maine  statute  also  allows  accounting  at  the  trustee's  election, 
and  requires  notice  by  publication  and  by  ordinary  mail  "upon  all  known 
beneficiaries  .  .  .  who  have  a  place  of  residence  known  to  the  account- 
ant." The  statute  continues  providing  that  the  above : 

shall  not  include  residences  which  could  be  discovered  upon 
investigation  but  which  do  not  in  the  due  course  of  business 
come  to  the  actual  knowledge  of  the  accountant. 

Allowance  of  the  account  is  then  conclusive  on  all  persons."''  Probably 
this  statute  also  meets  the  requirements  of  due  process.  The  only  criti- 
cisms are  as  to  the  dubious  meaning  of  the  word  "beneficiaries"  and  as 
to  the  attempt  to  waive  the  requirement  of  any  diligence  whatsoever  on 
the  part  of  the  trustee.  This  last  turns  essentially  on  the  phrase  "due 
course  of  business"  and  at  once  raises  two  questions.  First,  what  about 
addresses  coming  to  the  attention  of  the  trustee  but  not  in  due  course 
of  business?  Second,  what  if  the  claimant  says  that  the  trustee  has  con- 
ducted his  business  in  a  grossly  negligent  manner  and  has  thereby 
failed  to  acquire  addresses  which  otherwise  he  would  have  known  ?  Pre- 
sumably both  of  these  questions  can  be  adequately  dealt  with  by  the 
state  courts.  There  is  no  reason  for  their  ever  reaching  the  Supreme 
Court  as  due  process  issues.  But  they  must  be  dealt  with  in  some  way  if 
raised. 

New  Jersey  raises  another  problem.  The  common  trust  fund  statute 
provides  that  such  funds  shall  be  treated  as  non-testamentary  trusts, 
and  that  the  trustee  need  not  account  but  may  if  he  so  wishes,  following 
the  process  set  out  by  law  and  court  rules. ^'^  Elsewhere  the  New  Jersey 
statutes  provide  that  accountings  of  non-testamentary  trusts  shall  be 
based  on  citation  to  all  interested  parties,  served  personally  or  by  mail,^'^ 
and  that  the  decree  shall  be  conclusive  on  all  "parties"  unless  fraud  or 

226  Rev.  Stat,  of  Maine,  c.  55,  §224,  (1951). 

227  Rev.  Stat,  of  N.J.,  §  17:  9A-46  as  amended  1949  and  1951. 

228  Ibid.,  §§  3  :  10-26  and  3  :  10-12. 
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mistake  is  proved. ^^'^  So  far  as  it  goes  this  provision  is  obviously  satis- 
factory. The  problem  is  that  there  is  no  provision  for  unknown  parties 
or  parties  whose  addresses  are  unknown.  On  the  one  hand  the  conclu- 
siveness against  all  "parties"  may  not  include  such  persons,  in  which 
case  the  trustee  has  not  relieved  himself  of  liability.  But  on  the  other 
hand  if  New  Jersey  courts  hold  such  persons  bound  by  the  decree,  they 
do  so  without  any  notice  whatsoever  since  the  statutes  do  not  require 
publication.  The  Supreme  Court  will  not  recognize  a  decree  made  with- 
out any  notice  at  all.  That  much  is  obvious  from  the  cases  earlier  studied. 
The  only  solution  from  the  trustee's  point  of  view  is  to  ask  the  court 
to  order  publication  also  as  a  matter  of  discretion. 

The  South  Dakota  common  trust  fund  statute^^°  merely  requires  that 
the  trustee  comply  with  chapter  33.26  of  the  South  Dakota  Code.  That 
chapter  requires  an  annual  accounting,^^^  and  provides  that,  "notice 
shall  be  served  .  .  .  upon  all  beneficiaries  either  personally  or  by  regis- 
tered mail  addressed  to  each  at  his  last  known  post  office  address"  and 
that  the  court  may  order  publication  also.^^^  Again  there  is  the  problem 
of  the  word  "beneficiaries"  but  aside  from  that  the  statute  meets  the 
problem  in  a  quite  satisfactory  manner. 

Similarly  Oklahoma  requires  that  trustees  of  common  trust  funds 
account  triennially  giving  notice  by  publication  and  by  mail  to  known 
"beneficiaries."  The  decree  is  to  be  conclusive  on  "every  person  inter- 
ested.""^^ It  is  here  even  more  difficult  to  explain  the  distinction  between 
"beneficiaries"  and  "every  person  interested."  Until  the  Oklahoma 
courts  interpret  these  phrases  we  can  only  note  that  the  Mullane  case 
speaks  of  notice  by  mail  to  "those  affected  by  a  proceeding,"-^*  and  that 
"beneficiaries"  will  have  to  meet  that  test. 

In  Louisiana  common  trust  fund  trustees  are  required  to  deliver  a 
copy  of  their  account  to  each  beneficiary  annually.^^^  The  trustee  may 
settle  his  account  conclusively  by  a  summary  process  with  a  rule  to 
show  cause,^^®  and  proceedings  in  summary  process  actions  are  at  the 
discretion  of  the  court. "^^  Thus  in  ultimate  effect  Louisiana  is  in  the 
same  position  as  if  it  had  adopted  section  2  of  the  Uniform  Common 
Trust  Fund  Act. 

229  Ibid.,  §  3 :  10-28. 

230  s.D.  Laws  of  1941,  c.  20,  §  2. 

231  S.D.  Code,  §33.2606. 

232  Ibid.,   §  33.2610. 

233  Okla.  Stat.  Anno.,  Title  60,  §  162  as  amended  1951. 
234339  U.S.  at  318. 

235  La.  Rev.  Stat.  (19S0),  Title  9,  §2063. 

236  Ibid.,  Title  9,  §  2193. 

237  Dart,  La.  Code  of  Practice,  Art.  756. 
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Hawaii  carries  the  Louisiana  idea  to  a  logical  conclusion.  Trustees 
of  common  trust  funds  are  required  to  "render  only  such  accounts  .  .  . 
as  may  be  required  of  the  participating  accounts. "^^^  Trustees  generally 
are  required  to  send  an  account  annually  to  each  principal.  This  is  to  be 
delivered  personally  or  by  registered  mail.  Then  if  the  principal  does  not 
commence  an  action  within  thirty  days  after  personal  delivery,  or  within 
forty-five  days  after  the  mailing ;  the  trust  company  is  relieved  of  liability 
for  the  period  accounted  for.^^^  The  burden  of  notice  is  thus  left  on  the 
trustee  which  is  as  it  should  be,  but  the  burden  of  commencing  court  pro- 
ceedings is  shifted  to  the  other  parties  in  interest  by  what  is  in  effect  a 
statute  of  limitations.  There  is  no  visible  due  process  defect  in  the  sys- 
tem. The  difficulty  is  the  same  as  that  found  in  New  Jersey,  the  trustee  is 
not  relieved  of  liability  to  the  unknown  parties  to  whom  he  could  not 
mail  a  copy  of  the  account. 

To  summarize,  of  the  thirty-nine  jurisdictions  which  have  common 
trust  fund  statutes,  twenty-two  leave  notice  of  accounting  to  the  dis- 
cretion of  the  court.^^°  Eleven  others  apparently  require  notice  by 
mail.^*^  Kentucky  makes  the  accounting  only  prima  facie  evidence  of 
the  correctness  of  the  account,  so  that  there  is  no  deprivation  of  prop- 
erty under  which  the  due  process  clause  may  be  invoked.  New  Hamp- 
shire limits  common  trust  funds  to  charitable  and  educational  trusts 
administered  by  towns  and  cities  as  trustees  and  requires  merely  an 
annual  audit  since  presumably  no  private  persons  have  any  interest  in 
the  trusts. ^*^  Idaho  requires  posting  and  such  further  notice  as  the  court 
may  order.  Really  this  statute  leaves  notice  to  the  court's  discretion,  but 
the  wording  is  particularly  conducive  to  giving  less  than  mailed  notice. 
The  remaining  three  states^*^  are  completely  silent  as  to  notice  in  com- 
mon trust  fund  or  general  trust  accountings,  but  analogy  with  execu- 
tor's accountings  indicates  that  notice  by  publication  only,  might  be 
allowed,  which  would  clearly  be  contrary  to  the  Mullane  doctrine.  As 
has  been  indicated,  it  would  be  desirable  to  amend  the  statutes,  which 
are  silent  as  to  accounting,  and  those  which  leave  notice  to  the  discretion 

238  Rev.  Laws  of  Hawaii  (1945),  §8681  as  added  in  1947. 

239  Ibid.,   §  8660. 

240  Arizona,  Arkansas,  Connecticut,  Colorado,  District  of  Columbia,  Florida,  Illinois, 
Kansas,  Louisiana,  Maryland,  Michigan,  Mississippi,  North  Carolina,  Ohio,  Oregon, 
Texas,  Utah,  Vermont,  Virginia,  Washington,  West  Virginia,  and  Wisconsin. 

2*1  California,  Georgia,  Hawaii,  Maine,  Massachusetts,  Minnesota,  New  Jersey, 
New  York,  Oklahoma,  Pennsylvania,  and  South  Dakota. 

2*2  Possibly  a  problem  could  arise  here  as  to  a  trust  subject  to  a  condition  subse- 
quent, but  the  audit  may  well  suffice  even  then, 

2*3  Alabama,  Delaware,  and  Indiana. 
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of  the  court  to  indicate  expressly  that  notice  is  to  be  given  by  mail  to 
those  parties  in  interest  whose  addresses  are  known.  This  to  avoid  the 
possibility  of  unnecessary  litigation. 

Turning  from  the  means  of  giving  notice  to  the  persons  entitled  to 
notice,  there  is  even  more  confusion.  Again,  the  statutes  which  leave 
parties  to  the  discretion  of  the  court  are  possible  breeders  of  litigation. 
On  the  other  hand,  some  of  the  statutes  which  try  to  list  the  parties, 
Massachusetts  for  example,  do  not  appear  to  go  far  enough.  And 
statutes  which  are  inconsistent  in  terminology,  as  the  Oklahoma  statute 
is,  cannot  possibly  be  evaluated  until  clarified  by  the  state  courts.  At 
present  all  we  can  do  is  point  out  again  that  the  Mullane  case  spoke  of 
notice  by  mail  to  "those  affected  by  a  proceeding""**  whose  addresses  are 
known.  This  is  the  test  which  the  state  statutes  must  meet. 

II.  Other  Accountings 

In  discussing  common  trust  funds  it  was  often  necessary  to  refer 
by  analogy  to  general  accounting  procedure.  For  this  reason  it  seems 
advisable  to  consider  next  the  effect  of  the  Mullane  case  on  these  other 
accounting  statutes.  The  closest  comparison  with  common  trust  funds 
is  probably  the  accounting  procedure  used  for  the  trusts  which  are 
invested  in  the  common  trust  fund.  Most  common  trust  fund  statutes 
provide  merely  that  a  trust  company  which  is  trustee  of  a  number  of 
trusts  may  invest  them  in  a  common  fund.  Thus  the  trustee  of  the  indi- 
vidual trust  is  also  the  trustee  of  the  common  fund.  If  he  is  required  to 
give  notice  by  mail  when  he  accounts  for  the  common  trust  fund,  there 
is  no  reason  why  he  should  not  give  similar  notice  when  he  accounts 
for  the  component  trusts  which  make  up  the  fund.  The  Mullane  case 
will  constitute  a  persuasive  or  even  controlling  precedent  if  the  issue 
of  notice  in  accounting  for  a  component  trust  is  ever  presented  to  the 
Supreme  Court. 

Suppose  for  example  that  Jones  creates  a  trust  for  the  benefit  of 
Smith,  making  Brown  Co.  trustee,  and  Brown  Co.  invests  this  trust  in 
a  common  trust  fund.  Concede  that  if  and  when  Brown  Co.  accounts 
for  the  common  trust  fund,  it  must  give  notice  to  Smith  by  mail  (and  to 
Jones  if  he  has  retained  a  sufficient  interest  in  the  trust).  This  account- 
ing for  the  common  fund  would  concern  only  how  the  fund  itself  was 
managed,  and  perhaps  whether  investment  in  the  fund  was  advisable ; 
it  would  not  concern  what  was  done  with  the  income  from  the  fund  after 
that  income  was  assigned  to  the  various  component  trusts.  Therefore, 

244  339  U.S.  at  318. 
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Brown  Co.,  to  end  its  liability  completely,  would  have  to  file  a  separate 
account  of  its  management  of  the  Smith-Jones  trust. 

If  this  latter  account  could  be  based  on  notice  by  publication  only, 
Brown  Co.  would  be  in  a  remarkable  position.  It  would  have  to  give 
notice  by  mail  to  Smith,  and  perhaps  Jones,  when  it  accounted  for  what 
was  done  with  the  common  fund  income  while  it  was  still  in  the  common 
fund ;  and  yet  it  w^ould  be  able  to,  on  paper,  assign  that  same  income  to 
the  Smith- Jones  trust,  and  then  account  for  what  was  done  with  the 
money  giving  notice  by  publication  only.  We  can  see  no  logical  reason 
for  allowing  such  a  double  standard,  and  so  it  seems  likely  that  the 
Supreme  Court,  if  faced  with  the  problem,  would  hold  that  the  trustee 
must  give  notice  by  mail  when  accounting  for  the  component  trusts  as 
well  as  when  accounting  for  the  common  fund. 

The  next  question  obviously  is  whether  there  is  any  reason  for  dif- 
ferentiating the  notice  requirements  between  trusts  invested  in  a  com- 
mon trust  fund  and  trusts  not  so  invested.  That  is,  suppose  Jones  had 
created  two  inter  vivos  trusts  for  the  benefit  of  Smith,  making  Brown 
Co.  trustee  of  both,  and  Brown  Co.  had  invested  one  trust  in  a  common 
trust  fund  and  had  invested  the  other  independently.  We  have  reasoned 
that  when  Brown  Co.  accounts  for  the  trust  which  is  invested  in  the 
common  trust  fund  he  must  give  notice  by  mail  to  Jones  and  Smith. 
Can  it  reasonably  be  said  that  Brown  Co.  must  give  notice  by  mail  when 
it  accounts  for  the  trust  invested  in  the  common  fund,  but  that  it  need 
give  notice  only  by  publication  when  it  accounts  for  the  other  trust? 
Surely  that  would  not  be  reasonable.  Therefore,  if  the  Supreme  Court 
were  to  require  notice  by  mail  when  the  trustee  accounts  for  a  compon- 
ent trust  of  a  common  fund,  it  would  almost  certainly  require  similar 
notice  when  a  trustee  accounts  for  trusts  not  so  invested. 

But  assuming  this,  one  must  realize  that  the  component  trusts  of  a 
common  trust  fund  may  be  either  inter  vivos  or  testamentary  trusts. 
They  may  be  subject  to  the  general  jurisdiction  of  the  state  courts  or 
they  may  fall  exclusively  within  the  jurisdiction  of  the  state  probate 
courts.  In  short,  it  seems  entirely  reasonable  to  say  that  when  a  trust 
which  is  invested  in  a  common  trust  fund  is  accounted  for,  notice  must 
be  given  by  mail  to  the  known  parties  in  interest,  whether  the  account- 
ing is  in  a  probate  court  or  a  court  of  general  jurisdiction.  And  finally, 
there  is  no  more  reason  for  varying  the  notice  requirements  of  testa- 
mentary trusts  than  for  varying  the  requirements  for  inter  vivos  trusts. 
That  is,  in  an  accounting  proceeding  the  probate  court  should  not  be 
allowed  to  vary  the  notice  given  on  the  basis  of  whether  or  not  the  trust 
in  question  was  invested  in  a  common  trust  fund. 
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Obviously  the  ultimate  conclusion  of  all  the  foregoing  argument  is 
that  the  notice  requirement  should  be  the  same  for  all  trust  accountings 
in  all  courts,  and  that  the  Mullane  doctrine  makes  this  requirement  one 
of  notice  by  mail  to  known  parties  in  interest. 

If  the  Supreme  Court  follows  that  policy  the  effect  on  state  statutes 
would  be  surprisingly  small.  Some  states  have  no  provisions  specifically 
dealing  with  notice  in  trust  accountings.  Others  have  provisions  with 
respect  to  testamentary  trusts  but  are  silent  as  to  inter  vivos  trusts. 
Only  two  of  the  nine  jurisdictions  studied  have  statutes  specifically 
providing  for  notice  in  accounting  for  inter  vivos  trusts;  these  are 
Massachusetts  and  Pennsylvania.  In  Massachusetts  the  provision  is  the 
same  one  which  covers  common  trust  funds  and  it  requires  notice  by 
mail  to  known  parties  in  interest.^*^  In  Pennsylvania  the  statute  pro- 
vides for  "written"  notice  to  interested  parties.^*®  In  the  other  seven 
jurisdictions,  since  there  is  no  special  provision  for  accounting,  pre- 
sumably any  action  to  account  for  a  non-testamentary  trust  will  be 
governed  by  the  statutes  relating  to  notice  in  actions  generally.  In  that 
case,  all  seven  require  notice  by  mail  to  known  parties. ^*^ 

A  greater  number  of  jurisdictions  have  statutes  dealing  expressly 
with  testamentary  trusts  but  the  end  result  is  about  the  same.  Massa- 
chusetts,^*^ New  York,-*^  Calif ornia,''°  Pennsylvania,"^^  and  Michi- 
gan^^"  expressly  require  written  or  mailed  notice  to  the  known  parties 
in  interest.  Alaska,  Illinois,  and  Virginia  have  no  statutes  concerning 
notice  in  accountings  of  testamentary  trusts  and  presumably  the  same 
general  provisions  cited  above  will  control  and  require  notice  by  mail 
if  the  trustee  wants  to  end  his  liability."^  Arizona  requires  notice  by 
posting  and  such  further  notice  as  the  court  may  direct. ^^*  In  studying 
the  common  trust  fund  statutes  we  had  occasion  to  consider  the  statutes 
of  ten  other  states  regarding  notice  in  accounting  for  trusts  generally. 

245  Anno.  Laws  of  Mass.,  c.  206,  §  24. 

2*6  Pa.  Stat.  Anno.,  Title  20,  §§  320.983  and  320.703.  These  sections  are  codified 
under  decedents'  and  trust  estates,  and  thus  presumably  cover  all  trusts. 

2*7  Ariz.  Code  (1939),  §21-306;  Comp.  Laws  of  Alas.,  §§55-4-9  and  55-4-10;  Cal. 
Code  of  Civ.  Proc,  §§412  and  413;  Mich.  Stat.  Anno.,  §§27.779;  111.  Anno.  Stat., 
c.  no,  §  138;  N.Y.  Civ.  Pract.  Act,  §  232(a)  and  N.Y.  Rules  of  Civ.  Pract.,  Rule  50; 
Code  of  Va.  (1950),  §§8-71  and  8-72. 

248  Note  245  supra. 

249Surr.  Ct.  Act,  §§262,  56  and  59(4). 

250  Cal.  Prob.  Code,  §§  1120  and   1200. 

251  P.  Stat.  Anno.,  Title  20,  §§  320.983  and  320.703. 

252  Mich.  Stat.  Anno.,  §§27.3178(289),  27.3178(290)  and  27.3178(32). 

253  Note  247  supra. 

254  Ariz.  Code  (1939),  §38-1509. 
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Five  of  these  states  require  notice  by  mail  to  known  parties,^^^  four 
others  leave  the  notice  to  the  discretion  of  the  court/^®  only  West  Vir- 
ginia fell  into  a  more  doubtful  class  because  there  the  statute  seems  to 
bind  known  parties  whether  they  received  notice  by  maiP"  or  only  by 
publication;-^®  and  the  provision  that  persons  who  receive  notice  by 
publication  are  bound,  may  refer  only  to  unknown  parties,  depending 
on  what  parties  are  entitled  to  written  notice."^^ 

In  other  words,  the  statutes  which  we  have  examined  on  the  subject 
of  notice  in  trust  accountings  seem  to  either  require  notice  by  mail  or 
leave  notice  to  the  discretion  of  the  court.^''"  The  real  problem  is  that, 
in  the  states  where  notice  is  at  the  discretion  of  the  court,  the  tendency 
of  the  courts  is  to  allow  notice  by  publication  alone.  Thus,  if  the  Mullane 
doctrine  is  extended  to  all  trust  accountings  as  it  logically  should  be, 
the  state  statutes  will  not  have  to  be  revised.  The  only  requirement  will 
be  that  the  courts  to  whom  the  accounts  are  presented  exercise  their 
discretion  by  requiring  notice  by  mail  to  the  known  parties  in  interest 
in  addition  to  publication  to  unknown  parties.  But,  as  suggested  before, 
a  statutory  change  would  certainly  clarify  the  position  of  the  trial  courts 
and  avoid  litigation.  Even  West  Virginia  can  satisfy  the  requirements 
if  the  courts  there  will  interpret  section  4198  of  the  West  Virginia  Code 
to  mean  that  notice  by  mail  is  to  be  given  to  all  parties  who  have  an 
interest  in  the  trust,  but  again  it  would  be  helpful  to  clarify  the  statute 
by  amendment. 

Now  consider  some  other  forms  of  accounting,  particularly  account- 
ing by  executors,  administrators,  and  guardians.  The  elements  of 
similarity  are  obvious.  Essentially  the  caretaker  of  certain  property  is 

255  Georgia,  Minnesota,  New  Jersey,  Oklahoma,  and  South  Dakota. 

256  Connecticut,  Idaho,  Louisiana,  and  Vermont. 

257  W.  Va.  Code  of  1949,  §4198. 

258  Ibid.,  §  4192. 

259  Ibid.,  §  4201,  which  provides  that  confirmation  will  be  conclusive  against  all 
beneficiaries  who  had  notice  of  the  presentation  of  the  account  (by  publication  §  4192) 
or  of  the  report  (by  mail  §4198).  §4198  says  that  notice  of  the  report  shall  be  mailed 
"to  all  parties  interested."  If  this  means  all  parties  having  an  interest  in  the  trust 
whether  they  have  appeared  or  not,  then  it  is  adequate  notice,  and  the  reference  to 
notice  of  the  presentation  of  the  account  covers  only  parties  whose  names  or  addresses 
are  not  known.  But  if  notice  by  mail  is  given  only  to  those  parties  who  evidence 
an  interest  by  appearing  in  answer  to  the  published  notice,  then  probably  the  notice 
to  the  known  parties  who  did  not  appear  would  be  insufficient,  since  they  would  get 
no  notice  other  than  the  original  publication. 

260  There  is  some  doubt  as  to  where  Alaska  stands  on  the  subject  of  testamentary 
trusts.  If  the  accounting  is  considered  a  general  action  of  an  equitable  nature,  notice 
will  have  to  be  by  mail;  but  accounting  by  executors  and  guardians  is  specifically 
allowed  on  notice  by  publication,  and  the  courts  could  analogize  in  determining  notice 
in  trust  accountings. 
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setting  himself  up  as  an  adverse  party  to  his  principal.  This  is  true  in 
any  accounting.  The  result  is  that  there  can  be  no  constructive  notice 
based  on  any  seizure  or  interference  with  the  property.  The  rights  of 
the  principal  are  being  adjudged  in  these  accountings,  and  he  is  guaran- 
teed that  his  rights  will  not  be  taken  from  him  without  due  process  of 
law.  This  fundamental  rule  applies  as  well  to  accountings  by  executors 
and  guardians  as  to  accountings  by  trustees.  The  essential  idea  is  that 
no  person  shall  be  deprived  of  his  property  unless  he  has  been  given  a 
chance  to  resist  the  deprivation.  If  the  rule  is  to  have  any  meaning  this 
chance  to  resist  must  be  real,  not  a  mere  judicial  fiction.  This  is  the 
essential  philosophy  behind  the  Mullane  decision.  Due  process  requires 
not  a  mere  formal  "notice"  but  rather  that  the  defendant  be  given  a 
reasonable  chance  to  have  actual  knowledge  of  the  fact  that  his  rights 
are  in  jeopardy.  Obviously  the  dictates  of  reason  put  some  limitations 
on  the  theory.  To  give  actual  notice  is  in  many  cases  impossible  or  at 
least  so  difficult  or  costly  that  to  require  it  would  defeat  the  ultimate 
goal  of  the  litigation,  justice  between  the  parties.  Thus  the  defendant 
in  any  action  has  a  right  to  be  actually  told  of  the  action,  and  the  plain- 
tiff has  a  right  to  have  his  just  claim  settled.  Both  rights  must  be  re- 
spected if  reasonably  possible,  but  if  granting  the  defendant's  right  to 
notice  would  in  effect  defeat  the  plaintiff's  right  to  judicial  settlement, 
then  the  right  to  notice  may  be  lessened  as  much  as  necessary  to  protect 
the  plaintiff. 

Mr.  Justice  Jackson  in  the  Mullane  case  recognized  that  notice  by 
publication  is  not  likely  to  actually  inform  the  defendant  of  the  pendency 
of  the  action.  Mr.  Justice  Field  had  made  the  same  observation  seventy- 
two  years  before  in  Pennoyer  v.  Neff.^^^  The  conclusion  is  inescapable 
that  insofar  as  the  Supreme  Court  is  concerned  notice  by  publication  is 
not  an  adequate  means  of  giving  actual  notice  to  the  parties  concerned. 
But  state  courts  seem  to  feel  that,  in  many  cases,  such  notice  by  publica- 
tion will  satisfy  the  due  process  requirement ;  in  a  few  of  these  cases  the 
Supreme  Court  has  agreed.  Why  ?  It  is  submitted  that  the  only  accept- 
able answer  is  the  one  put  forth  by  Mr.  Justice  Jackson  in  the  Mullane 
case :  Notice  by  publication  will  suffice  when  it  is  not  reasonably  prac- 
ticable to  give  notice  by  some  other  means  more  likely  to  actually  ap- 
praise the  parties  in  interest  of  the  pendency  of  the  action. ^®^ 

If  notice  by  mail  is  to  be  required  in  all  trust  accountings,  why  should 
it  not  also  be  required  in  guardian's  and  executor's  accountings  ?  Notice 
by  mail  is  just  as  reasonable  and  practical  in  such  cases.  The  Mullane 

261 95  U.S.  714,  (1878). 
262  339  U.S.  at  315. 
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case  fails  to  offer  any  basis  for  distinguishing  the  proceedings.  Then 
what  reasons  may  be  advanced  for  saying  that  the  Supreme  Court  will 
not  hold  mailed  notice  necessary  in  all  accounting  proceedings  ? 

The  case  of  Goodrich  v.  Ferris'^^  where  appellant  argued  that  ten  days' 
notice  by  posting  did  not  give  him  sufficient  time  to  appear,  raised  two 
of  the  claims  which  are  often  put  forth  for  requiring  less  notice  in  pro- 
bate actions.  First,  that  probate  proceedings  are  special  proceedings 
subject  to  different  limitations.  Second,  that  the  settlement  of  an  ad- 
ministrator's accounts  is  just  one  step  in  the  proceeding  to  settle  the 
decedent's  estate,  and  thus  not  entitled  to  the  same  due  process  protection 
as  a  proceeding  de  novo. 

The  first  argument  is  really  rather  limited  in  scope.  There  would  seem 
to  be  nothing  about  the  probate  courts  rendering  them  any  more  likely 
to  do  justice  than  any  other  court,  and  their  proceedings  can  deprive  a 
claimant  of  property  just  as  effectively  and  thoroughly  as  the  proceed- 
ings of  any  other  court.  Prima  facie  then,  the  notice  requirements  should 
be  the  same  for  probate  proceedings  as  for  any  other  proceedings.  The 
only  other  possible  basis  for  distinguishing  probate  proceedings  would 
be  the  "old  established  practice"  theory.  If  the  procedure  in  question  can 
be  traced  back  to  pre-Revolutionary  England,  as  was  the  case  in  Corn 
Exchange  Bank  v.  Color,^^*  it  would  fall  within  the  "old  established 
procedure"  exception  to  the  modern  due  process  requirements.  Also,  the 
Supreme  Court  would  probably  be  somewhat  hesitant  about  overthrow- 
ing a  procedure  which  had  been  used  without  challenge  for  many  years, 
even  though  it  was  not  old  enough  to  qualify  as  an  "old  established 
procedure."  In  short,  this  is  just  another  approach  to  the  question  of 
what  Mr.  Justice  Jackson  meant  to  include  in  the  term  "established 
rules."  It  may  be  suggested  here  that  the  hesitancy  which  the  Court  may 
feel  toward  overthrowing  a  rule  "established"  in  state  practice  will  be 
offset  to  some  extent  by  the  difference  between  the  rule  and  the  estab- 
lished Supreme  Court  policy  as  to  due  process  requirements  generally. 

The  second  argument  requires  even  more  careful  consideration.  The 
contention  in  California  is  that  the  settlement  of  accounts  is  merely  a 
part  of  the  proceeding  which  was  begun  with  the  petition  to  admit  the 
will  to  probate,  or  to  appoint  an  administrator  (in  the  case  of  intestacy) , 
and  that  therefore,  the  due  process  requirement  was  met  by  giving  the 
parties  in  interest  notice  of  the  first  petition;  this  notice  is  given  by 
mail.^^^  California  then  contends  that  additional  notice  need  be  given 

263  214  U.S.  71,  29  S.Ct.  580,  (1909),  see  Part  One  supra  and  Appendix  B. 

264  See  the  discussion  accompanying  note  loi  supra. 

265  Cal.  Prob.  Code,  §§  326  through  328,  and  §  441. 
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only  to  those  persons  who  have  indicated  a  desire  to  take  part  in  the 
proceedings.  The  Supreme  Court  has  accepted  this  theory  as  affording 
due  process  of  law  to  all  persons  who  were  notified  of  the  first  step  in 
the  proceedings.  For  present  purposes  all  this  theory  indicates  is  that, 
in  testing  the  adequacy  of  notice  of  an  administrator's  accounting,  it 
may  be  necessary  to  look  to  the  notice  given  when  the  will  was  admitted 
to  probate  or  when  the  administrator  was  appointed.  On  the  basis  of 
California  law  we  can  still  say  that  somewhere  in  the  proceeding  which 
includes  an  accounting,  notice  must  be  given  by  mail  or  personal  service. 

Thus  California,  in  ultimate  effect,  requires  notice  by  mail  or  personal 
service  at  some  step  in  the  settling  of  decedents'  estates.  In  addition, 
Massachusetts,  Michigan,  New  York,  and  Pennsylvania  have  statutes 
requiring  that  executors  and  guardians  give  notice  at  least  by  mail  when 
they  account. ^**^  Illinois  and  Arizona  leave  the  notice  to  the  discretion 
of  the  court.^^^  In  Alaska  the  notice  is  as  for  the  appointment  of  execu- 
tors and  administrators,'^^  but  this  is  completely  confusing  since  ad- 
ministrators are  appointed  after  notice  by  publication,  and  executors 
may  be  appointed  without  any  notice  at  all.^"®  Presumably  the  statute 
means  that  notice  of  an  accounting  may  be  by  publication.  Finally  Vir- 
ginia provides  for  an  entirely  different  procedure.  There  the  will,  for 
example,  may  be  admitted  to  probate  without  any  notice  whatsoever, 
nor  is  there  any  notice  of  the  appointment  of  the  executor  or  adminis- 
trator.^^°  Then,  all  fiduciaries  are  required  to  account  annually  to  the 
commissioner  of  accounts  for  the  court  where  the  fiduciary  capacity 
arose.^^^  Notice  of  the  accounting  is  given  only  by  posting  at  the  court 
house.^^^  But  the  statutes  go  on  to  provide  that  the  account,  if  confirmed 
"shall  be  taken  to  be  correct,  except  so  far  as  it  may,  in  a  suit,  in  proper 
time,  be  surcharged  or  falsified"  ;  but  no  person  who  has  filed  exceptions 
to  the  account  shall  later  bring  such  a  suit.^^^  The  statute  of  limitations 
for  bringing  such  a  suit  is  ten  years. ^^* 

This  sort  of  system  raises  a  number  of  new  questions.  To  begin  with 

266  Anno.  Laws  of  Mass.,  c.  206,  §24;  N.Y.  Surr.  Ct.  Act,  §§262,  56  and  59;  Pa. 
Stat.  Anno.  Title  20,  §§320.1083,  320.983  and  320.703;  Mich.  Stat.  Anno.,  §§27.3178 
(289),  27.3178(290)  and  27.3178(32). 

28T  111.  Anno.  Stat.,  c.  3,  §§444  and  464;  Ariz.  Code  (1939),  §§38-1311  and  38-1313 

268  Comp.  Laws  of  Alas.,  §§  61-16-4  and  62-2-3. 

269/fc,-d.,  §61-3-5. 

2'^o  Code  of  Va.  (1950),  §§64-73  and  64-114  for  example. 

2T1  Ibid.,  §  26-17. 

^■^^Ibid.,  §26-27. 

^^^Ibid.,  §  26-34. 

274  Ibid.,  §  8-16.  In  Kentucky  under  a  similar  set  of  statutes,  the  statute  of  limitations 
is  seven  years,  Ky.  Rev.  Stat.  (1948),  §413.200. 
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there  is  some  question  as  to  the  scope  of  the  suit  to  attack  the  account; 
case  law  in  Virginia  indicates  that  such  a  suit  must  allege  fraud,  acci- 
dent, or  mistake  and  that  such  an  action  will  not  lie  merely  to  correct 
an  alleged  error  by  the  commissioner  in  settling  the  account.^^'  This 
seems  to  suggest  that  the  account,  based  on  notice  by  posting  only,  is 
conclusive  as  to  all  questions  which  were  actually  stated  in  the  account, 
that  is,  all  issues  which  the  account  actually  raised.  Then  there  is  some 
doubt  as  to  whether  the  statute  allowing  later  suits  to  attack  accountings 
applies  to  trust  accounts  at  all.  The  annotations  to  the  Code  of  Virginia 
(1950)  suggest  that  it  does  not,  citing  Cope  v.  Shedd-Carter,^''^  but 
that  case  held  merely  that  when  an  account  was  filed  with  a  probate 
court  commissioner  of  accounts,  exceptions  could  not  be  filed  in  a  cir- 
cuit court  entitling  the  exceptor  to  an  injunction  forbidding  the  probate 
court  to  settle  the  account.  The  court  there  concluded  by  saying,  "The 
court  expresses  no  opinion  on  the  subject  of  the  proper  forum  in  which 
to  litigate  the  respective  rights  of  the  parties  as  that  subject  is  not  now 
involved."^^'^  All  of  which  seems  to  indicate  that  the  trust  accounting 
would  be  subject  to  attack  in  some  manner. 

This  type  of  proceeding  whereby  decedents'  estates  are  conclusively 
settled  by  ex  parte  proceedings  followed  by  a  long  period  in  which 
interested  parties  could  bring  actions  to  set  aside  the  proceeding,  is  an 
ancient  one  and  may  well  be  excluded  from  the  coverage  of  the  usual 
due  process  requisites  because  of  its  antiquity.^^^  But  the  English  pro- 
cedure from  which  this  "probate  in  common  form"  was  adapted  gave 
the  parties  in  interest  ten  to  thirty  years  in  which  to  contest  the  proceed- 
ings.^^^  The  point  to  be  remembered  is  that,  while  the  English  procedure 
may  be  acceptable  as  an  ancient  and  established  process,  it  does  not 
follow  that  modern  alterations  in  the  scheme,  whereby  the  period  for 
challenging  the  decree  is  reduced  or  even  eliminated  and  is  replaced  by 
a  futile  form  of  "notice,"  such  as  publication,  will  be  similarly  approved 
merely  because  they  stem  from  the  ancient  process.  First,  there  is  rea- 
sonable ground  to  claim  that  notice  by  publication  is  not  nearly  as 

275  See  Johnson  v.  Com.,  117  Va.  506,  85  S.E.  566,  (1915).  There  the  attack  was 
by  the  accountant  who  presumably  was  a  party  to  the  original  account,  but  the  court 
cites  Carter  v.  Skillman,  108  Va.  204,  60  S.E.  775,  (1908),  for  the  idea  that  the 
account  is  conclusive  as  to  all  matters  therein  directly  adjudicated. 

276  175  Va.  273,  7  S.E.  2d  891,  (1940). 

277  17s  Va.  at  283. 

278  See  Carson's  comment  on  the  Mullane  case  in  50  Mich.  L.Rev.  at  124. 

279  There  is  some  dispute  as  to  just  how  long  the  period  was;  see  Reppy  and 
Tompkins,  History  of  Wills  (1928)  p.  113.  Blackstone  accepted  the  larger  figure, 
Commentaries  II  pp.  509  et  seq. 
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effective  a  protection  to  the  parties  in  interest  as  was  the  right  to  chal- 
lenge the  decree  after  it  was  made.  Thus  the  ancient  procedure  has  been 
altered  in  a  manner  giving  perhaps  less  "due  process"  than  the  original. 

Second,  the  Supreme  Court  has  apparently  never  expressly  approved 
these  modern  forms  of  the  "ancient  process"  insofar  as  due  process  is 
concerned.  Such  process  has  been  before  the  Court  on  four  occasions 
which  have  come  to  our  attention.  Two  of  these  involved  state  court 
proceedings  before  the  adoption  of  the  Fourteenth  Amendment  and 
are  therefore  obviously  not  in  point. "^°  In  Farrell  v.  O'Brien  the  claim- 
ant had  received  actual  notice  and  opportunity  for  hearing  before  the 
conclusive  order  was  entered,  and  his  claim  was  merely  that  the  state 
court  had  not  followed  the  state  procedure  as  set  out  in  state  statutes. "^^ 
Bent  V.  Thompson  involved  a  claim  by  one  who  was  a  child  of  the 
decedent  in  question,  five  years  old  at  the  time  of  the  proceeding  in 
question.  The  proceeding  in  question  had  been  instituted  by  his  mother 
who  was  his  guardian  and  thus  the  person  who  would  have  actually 
received  the  notice  which  claimant  says  he  should  have  had.  Since  she 
obviously  knew  of  the  action,  the  claim  was  completely  lacking  in  sub- 
stance and  the  Court  so  treated  it.-^^  The  Court  stated  that  the  only 
question  before  it  was  whether  the  laws  of  the  Territory  allowed  a 
probate  court  to  set  aside  its  own  decree  some  twenty  years  later  (and 
four  years  after  the  claimant  came  of  age)."*^  The  Court  held  that  the 
laws  of  the  Territory  did  not  allow  such  a  setting  aside. 

At  this  point  in  the  study  we  submit  only  two  conclusions.  First,  that 
the  Supreme  Court  apparently  has  not  passed  on  the  adequacy  of  notice 
by  publication  in  probate  and  similar  proceedings.  Second,  that  the 
Midlane  case  indicates  a  feeling  on  the  part  of  the  Court  that  publication 
is  not  a  good  way  to  give  notice,  and  therefore  the  Court  may  be  willing 
to  require  more  than  publication  in  these  fields  where  it  has  not  hereto- 
for  spoken,  especially  if  it  feels  that  the  present  practice  represents  a 
substantial  change  from  the  "old  established  procedure." 

Up  to  this  point  we  have  been  dealing  with  accounting,  but  from  the 
discussion  of  the  laws  of  California  and  Virginia  it  has  become  obvious 
that  an  executor's  accounting  necessarily  involves  the  other  steps  in 
the  disposition  of  the  decedent's  estate  also.  Where  state  law  so  provides, 

280  Broderick's  Will,  88  U.S.  503,  (21  Wall.  503),  (1874)  ;  and  Robertson  v.  Pickrell, 
109  U.S.  608,  3  S.Ct.  407,  (1883). 

281  199  U.S.  89,  25  S.Ct.  727,  (1905). 

282  138  U.S.  114,  n  S.Ct.  238,  (1891).  Incidentally,  the  case  in  question  was  in  the 
territory  of  New  Mexico  in  1867  and  thus  involved  the  5th  Amendment  due  process 
clause. 

283  138  U.S.  at  120. 
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the  Supreme  Court  apparently  will  accept  the  idea  that  the  probate  of 
the  will,  the  appointment  of  the  executor  or  administrator,  and  the 
accounting,  settlement,  and  distribution  of  the  estate  are  all  one  pro- 
ceeding in  which  constitutional  due  process  requirements  need  only  be 
met  once.  In  Arizona  and  Illinois,  as  in  California,  notice  of  the  admis- 
sion of  the  will  to  probate  or  of  the  appointment  of  an  administrator 
for  an  intestate  estate  must  be  given  by  mail,  although  notice  of  the 
accounting  is  left  to  the  discretion  of  the  court. "^*  To  these  three  states 
may  be  added  Michigan  and  New  York  where,  in  addition  to  requiring 
notice  of  the  accounting,  the  statutes  require  notice  by  mail  of  the  filing 
of  the  will  for  probate."^^  The  problem  is  somewhat  more  complex  in 
Massachusetts  and  Pennsylvania  but  an  essentially  satisfactory  statutory 
provision  exists  in  both  states.  In  Pennsylvania  the  statutes  relating  to 
probate  of  wills  contain  no  notice  provisions,  furthermore  they  provide 
that  the  probate  shall  be  conclusive  if  not  attacked  within  two  years. ^^^ 
But,  the  executor  or  administrator  is  required  to  file  his  first  account 
six  months  after  appointment  and  he  must  give  notice  by  mail  of  this 
account. '^^  This  means  in  effect  that,  using  the  "one  proceeding"  theory, 
the  interested  parties  will  have  notice  of  the  proceeding  some  eighteen 
months  before  the  expiration  of  the  time  for  objecting  to  the  probate 
of  the  will.  In  Massachusetts  there  is  again  no  express  provision  for 
notice  when  a  will  is  filed  for  probate,  although  the  witnesses,  if  living, 
must  be  presented  in  court. "^*  The  probate  of  the  will  is  conclusive  after 
one  year  but,  insofar  as  we  are  concerned,  only  as  against  bona  fide 
purchasers  and  the  like ;  it  is  not  conclusive  with  regard  to  the  legatees 
and  devisees, ^^^  and  thus  the  executor  cannot  end  his  liability  until  he 
accounts  giving  notice  by  mail.^®°  The  net  result  is  that  while  certain 
modifications  are  allowed  in  the  interest  of  fixing  title  to  property,  the 
parties  in  interest  are  not  deprived  of  all  their  remedies  until  they  have 
notice  by  mail  of  the  proceeding. 

Under  the  "one  proceeding"  theory  both  of  these  states  utilize  a 
means  of  notice  which  seems  to  be  sufficiently  likely  to  appraise  the 
recipients  of  the  fact  that  their  rights  are  before  the  courts.  But  there 
is  some  question  as  to  whether  all  of  the  necessary  persons  are  recipients 
of  this  notice.  The  Pennsylvania  statute  requires  notice  to  all  interested 

28*  Ariz.  Code  (1939),  §§38-206  and  38-207;  111.  Anno.  Stat,  c.  3,  §216. 

285  Mich.  Stat.  Anno.,  §27.3178(99);  N.Y.  Surr.  Ct.  Act,  §146. 

286  Pa.  Stat.  Anno.,  Title  20,  §  1886. 

287  Ibid.,  Title  20,  §  320.703. 

288  Anno.  Laws  of  Mass.,  c.  192,  §  2. 
^^^Ibid.,  c.  192,  §3. 

290  Ibid.,  c.  206,  §  24. 
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persons,  and  then  specifies  what  classes  of  persons  shall  be  included. 
The  specifications  seem  to  cover  all  persons  who  should  be  entitled  to 
notice  of  the  probate  of  a  will,  but  a  problem  arises  because  there  is 
Pennsylvania  case  law  indicating  that  this  notice  perhaps  need  be  given 
only  to  those  persons  who  request  it.  If  the  Pennsylvania  courts  really 
do  interpret  this  statute  in  this  manner,  the  interpretation  may  make  an 
otherwise  valid  statute  a  denial  of  due  process.  Under  the  statute  the 
parties  in  interest  apparently  are  not  given  personal  notice  of  the  probate 
of  the  will.  There  is  some  reason  to  believe  that  the  limitation  of  notice 
of  later  steps  in  a  proceeding  to  the  persons  who  have  requested  notice 
is  valid  only  if  all  persons  having  an  interest  have  been  given  adequate 
personal  notice  of  the  first  step  in  the  proceeding.^^^  Similarly  the  Massa- 
chusetts statute  is  subject  to  attack  unless  notice  of  the  accounting  is 
given  to  all  those  persons  who  had  an  interest  in  the  original  probate  of 
the  will. 

This  leaves  only  Virginia  and  Alaska  to  be  accounted  for  out  of  the 
nine  jurisdictions  to  which  we  said  we  would  limit  our  study,  in  order 
to  avoid  unnecessary  length  and  repetition.  Virginia  allows  two  types 
of  procedure.  First,  the  will  may  be  probated  giving  notice  by  publica- 
tion."^^ In  that  event  the  decree  is  conclusive.-^^  Alternatively  the  will 
may  be  admitted  to  probate  ex  parte,  without  any  notice  at  all.^^*  If 
that  procedure  is  followed,  residents  may  attack  the  decree  by  filing  a 
bill  in  equity  within  one  year,  nonresidents  are  allowed  two  years. ^®' 
Suffice  it  to  say  at  this  time  that  there  is  a  considerable  difference  be- 
tween the  ancient  English  practice  of  allowing  an  ex  parte  probate  with 
a  ten  to  thirty  year  period  in  which  to  attack  the  decree  of  probate,  and 
the  present  Virginia  practice  where  the  statute  of  limitations  is  reduced 
to  one  year,  or  where  notice  is  given  by  publication  and  the  decree  is 
made  conclusive.  It  requires  a  goodly  stretch  of  the  imagination  to  say 
that  Virginia  is  still  following  the  ancient  practice  and  should  be  exempt 
from  due  process  regulation  for  that  reason.  It  seems  quite  clear  that  the 
present  Virginia  probate  practice,  with  its  lack  of  any  notice  whatsoever, 
is  completely  at  odds  with  the  "few  general  principles"  which  Mr.  Justice 
Jackson  cited.  The  procedure  apparently  is  unsupported  by  any  Supreme 
Court  holdings,  and  is  contrary  to  the  philosophy  of  the  Court  as  ex- 
pressed in  the  Mullane  case.  It  is,  therefore,  reasonably  probable  that 

291  See  the  discussion  accompanying  note  265  supra,  and  in  Goodrich  v.  Ferris  in 
Appendix  B. 

292  Code  of  Va.  (1950),  §64-77. 
^^^Ibid.,  §64-80. 

294  Ibid.,  §§  64-81  and  64-73. 
296  Ibid.,  §§  64-85  and  64-86. 
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the  Court  would  hold  the  Virginia  procedure  as  to  the  probate  of  wills 
to  be  unconstitutional,  both  on  the  basis  of  past  holdings  and  as  an 
abstract  matter  of  policy,  unless  the  procedure  qualifies  as  an  "old  es- 
tablished practice"  in  spite  of  its  modifications,  or  unless  the  Court  feels 
"persuaded"  to  uphold  it  because  of  its  long  history  of  use  without 
challenge. 

Alaska  is  even  further  out  of  line.  There  the  statutes  require  no  notice 
at  all  when  a  will  is  filed  for  probate,-'^'^  and  require  only  notice  by  pub- 
lication of  the  later  steps  in  the  administration  of  the  estate.^"  Thus 
Alaska  seems  to  use  the  California  "one  proceeding"  theory  and  still 
give  notice  only  by  publication.  Since  the  probate  of  the  will  is  con- 
clusive, that  portion  of  the  Alaska  statutes  seems  completely  insufficient 
as  to  notice;  this  because,  even  if  the  notice  by  publication  when  the 
executor  accounts  is  sufficient,  it  will  not  give  the  heirs  an  opportunity 
to  challenge  the  validity  of  the  will.  In  short,  if  any  notice  at  all  is 
necessary  in  proceedings  to  probate  wills,  the  Alaska  statute  seems 
clearly  defective. 

We  have  considered  so  far,  accounting  for  (i)  inter  vivos  trusts, 
(2)  testamentary  trusts,  (3)  executors,  administrators,  and  guardians ; 
and  we  have  considered  the  admission  of  wills  to  probate  and  the  ap- 
pointment of  administrators  for  intestate  estates.  All  nine  jurisdictions 
apparently  require  notice  by  mail  of  accountings  for  inter  vivos  trusts. 
Arizona  leaves  notice  of  accounting  for  a  testamentary  trust  to  the 
discretion  of  the  court,^^^  the  other  eight  jurisdictions  require  notice 
by  mail.^^^  Finally,  conceding  that  the  disposition  of  a  decedent's  estate, 
from  the  probate  of  the  will  to  the  final  settlement  and  distribution,  may 
be  treated  as  one  proceeding;  seven  of  our  nine  jurisdictions  require 
notice  by  mail  at  some  point  before  the  rights  of  the  parties  in  interest 
have  been  substantially  affected.  Alaska  allows  the  entire  estate  to  be 
settled  with  notice  only  by  publication. ^°°  Virginia  either  requires  that 
the  proceedings  be  commenced  by  publication  of  notice,  or  alternatively 
handles  the  entire  disposition  of  the  estate  ex  parte  with  the  various 
steps  subject  to  attack  until  the  pertinent  statutes  of  limitation  run ;  these 
statutes  vary  from  one  year  for  the  probate  of  the  will  to  ten  years  for 
the  accounting. 

296  Comp.  Laws  of  Alas.,  §§  61-2-1  to  61-2-9. 
^^'^  Ibid.,  §§61-3-5  and  61-16-4. 

298  See  note  254  supra. 

299  But,  as  we  saw  in  analyzing  the  common  trust  fund  statutes,  there  are  other 
states  which  seem  to  allow  trust  accountings  based  on  publication  only,  notably  West 
Virginia  and  Indiana. 

809  See  notes  296  and  297  supra. 
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Logically  the  starting  point  is  the  fact  that  notice  by  mail  is  much 
more  likely  to  convey  an  actual  warning.  That  is  the  purpose  of  notice 
as  required  in  the  due  process  clause.  The  Supreme  Court  has  recognized 
this  objective  in  the  Midlane  case  and  on  many  other  occasions.  There- 
fore, the  question  is,  why  should  the  Court  not  require  notice  by  mail 
in  all  accountings  and  in  the  probate  of  wills.  The  Mullane  case  alone 
will  not  require  such  a  result  because,  like  all  due  process  cases,  it  is 
limited  to  its  facts  rather  closely.  But  it  does  show  a  willingness  to 
require  notice  by  mail  in  one  field,  common  trust  fund  accountings,  and 
by  doing  so  it  raises  the  problem  of  the  willingness  of  the  Court  to  lay 
down  similar  requirements  in  other  fields.  The  importance  of  the  case 
is  not  as  a  controlling  precedent,  or  even  as  a  persuasive  precedent,  but 
rather  as  an  indication  of  the  attitude  of  the  Court  toward  notice.  The 
Court  has  required  notice  by  mail  once,  it  will  require  notice  by  mail 
again  unless  some  persuasive  reason  can  be  advanced  why  it  should  not. 
The  problem  should,  it  seems,  be  approached  on  that  basis. 

Now,  what  "persuasive  reasons"  can  be  advanced?  First,  that  there 
is  Supreme  Court  precedent  to  the  contrary.  But  the  study  has  shown 
that  generally  there  is  not  any  such  precedent,  that  such  precedent  as 
does  exist  is  limited  to  two  fields,  actions  based  on  governmental  powers, 
and  actions  against  unknown  parties.  Thus  the  Court  can,  if  it  wishes, 
extend  the  Mullane  doctrine  to  other  accountings;  and,  in  fact,  to  pro- 
bate proceedings  generally,  without  having  to  overrule  any  cases. 

Second,  that  notice  by  publication  is  the  generally  accepted  procedure 
in  this  type  of  proceeding.  But  it  is  not.  In  the  nine  jurisdictions  which 
we  have  studied  better  than  half  of  the  statutes  studied  require  notice 
by  mail.  Many  of  the  others  leave  notice  to  the  judge's  discretion  under 
statutes  which  could  be  interpreted  to  allow  notice  by  publication  only 
with  regard  to  unknown  parties.  Only  two  statutes  seem  clearly  at  odds 
with  the  Mullane  doctrine;  the  Alaska  statute  allowing  settlement  of 
decedents'  estates  after  publication  only,  and  the  Virginia  statute  which 
makes  an  ex  parte  probate  of  a  will  conclusive  after  one  year,  although 
it  must  be  noted  that  the  Virginia  procedure  is  substantially  representa- 
tive of  that  followed  in  many  other  states  which  we  have  not  studied. 

The  third  reason  which  has  been  advanced  for  limiting  the  Mullane 
doctrine  is  that  old  established  practices  have  been  excepted  from  the 
control  of  modern  due  process  concepts.  But,  as  we  have  suggested  be- 
fore, these  exceptions  are  limited  rather  strictly.  They  probably  will 
not  be  extended  by  analogy  because  they  are  not  in  keeping  with  the 
present  philosophy  of  the  Court.  The  practice  primarily  referred  to  is 
that  of  allowing  ex  parte  probate  of  wills  and  settlement  of  decedents' 
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estates  with  some  period  in  which  to  commence  actions  to  set  aside  the 
proceedings.  This  practice,  as  it  exists  today,  is  found,  not  in  its  original 
form,  but  modified  to  varying  degrees  by  the  several  states  which  follow 
it.  We  suggest  this :  the  more  the  practice  has  been  modified  the  more 
chance  that  the  Supreme  Court  will  hold  that  the  present  practice  is  not 
an  "old  established"  one  and  is  subject  to  control  by  modern  concepts  of 
due  process.  Also,  as  the  practice  in  question  is  less  in  keeping  with  pres- 
ent standards,  the  Court  will  be  more  inclined  to  demand  that  modifica- 
tions in  the  statute  meet  present  due  process  standards.  And  finally,  we 
submit  that  a  notice  by  publication  is  substantially  less  likely  to  protect 
the  interests  of  interested  parties  than  is  a  long  period  in  which  to  set 
aside  the  decree,  and  therefore  the  Supreme  Court  is  not  likely  to  look 
favorably  on  a  modification  whereby  a  long  statute  of  limitations  is 
reduced  or  done  away  with  and  replaced  by  a  published  notice.  Where 
the  Court  may  draw  the  line  at  reduction  of  the  statute  of  limitations  is 
hard  to  guess,  but  it  seems  probable  that  the  present  Virginia  practice, 
by  which  an  executor's  accounting  is  subject  to  attack  for  ten  years,  is 
still  sufficiently  similar  to  the  old  practice  to  be  allowable.  On  the  other 
hand  the  Alaska  practice  which  provides  notice  by  publication  and  then 
makes  the  decree  conclusive,  is  not  really  similar  at  all  to  the  ancient 
practice. 

Finally  it  may  be  suggested  that  probate  proceedings  should  be  an 
exception  to  the  rule  of  notice  by  mail  because  the  great  number  of  per- 
sons involved  would  make  mailed  notice  too  costly.  But  the  common 
trust  fund  involved  in  the  Mullane  case  had  113  participating  trusts, 
each  with  its  own  set  of  interested  parties.  If  notice  by  mail  is  necessary 
there,  certainly  mere  number  of  parties  will  not  serve  as  an  excuse  for 
waiving  notice  by  mail  in  probate  and  similar  proceedings. 

The  conclusion  indicated  is  that  the  notice  requirements  for  this 
type  of  action  are  likely  to  be  determined  primarily  by  two  factors.  First, 
the  general  feeling  of  the  Court  as  evidenced  by  the  Mullane  decision 
will  tend  to  lead  the  Court  to  require  notice  by  mail.  Second,  the  longer 
the  particular  procedure  in  question  has  been  established  in  the  state  in 
question  and  in  other  states,  the  more  the  Court  will  be  inclined  not  to 
disturb  it. 

III.  Other  Publication  Statutes 

The  same  reasons  which  apply  pro  and  con  to  extending  the  Mullane 
doctrine  to  accountings  generally  and  to  the  probate  of  wills,  apply  to 
other  types  of  actions  in  which  notice  by  publication  is  allowed.  The  case 
will  not  be,  to  use  the  language  of  the  Court,  "controlling  precedent," 


104  CURRENT  TRENDS  IN  STATE  LEGISLATION 

but  it  constitutes  a  clear  recognition  by  the  Court  of  the  inefficacy  of 
publication  as  a  means  of  warning  parties  in  interest  of  the  pendency 
of  actions.  The  case  also  clearly  indicates  a  willingness  on  the  part  of 
the  Court  to  recognize  an  increasing  reasonableness  of  mail  as  a  means 
of  giving  notice.  Thus  the  Court  has  laid  a  groundwork  for  later  extend- 
ing the  Mullane  doctrine  to  other  types  of  actions  if  it  wishes  to  do  so. 
If,  in  any  given  future  case,  the  procedure  under  attack  cannot  be 
sustained  as  an  "old  established  practice,"  the  Court  will  probably 
analyze  the  proceeding  along  the  lines  of  Mr.  Justice  Jackson's  statement 
that: 

The  reasonableness  and  hence  the  constitutional  validity  of 
any  chosen  method  may  be  defended  on  the  ground  that  it  is  in 
itself  reasonably  certain  to  inform  those  affected,  ...  or, 
where  conditions  do  not  reasonably  permit  such  notice,  that 
the  form  chosen  is  not  substantially  less  likely  to  bring  home 
notice  than  other  of  the  feasible  and  customary  substitutes. 

It  would  be  idle  to  pretend  that  publication  alone  ...  is  a 
reliable  means  of  acquainting  interested  parties  of  the  fact  that 
their  rights  are  before  the  courts. ^"^ 

In  short,  publication  of  notice  is  not  "reasonably  certain  to  inform  those 
affected;"  furthermore,  it  is  "substantially  less  likely  to  bring  home 
notice"  than  the  mails.  Therefore  the  ultimate  question  will  be  whether 
notice  by  mail  is  "feasible  and  customary"  for  the  type  of  action  in 
question. 

Since,  as  we  have  seen,  there  is  no  case  law  on  this  last  question  in 
most  types  of  actions,  the  best  means  available  to  show  that  notice  by 
mail  is  "feasible  and  customary"  will  be  to  show  that  other  states  have, 
by  statute,  required  notice  by  mail  in  like  actions.  Consequently,  the 
remainder  of  this  study  will  be  devoted  to  discovering  in  various  types 
of  actions,  whether  any  states  have  thus  indicated  that  they  consider 
such  notice  feasible. 

I.  General  Notice  Provision. — We  have  already  seen  that  many  states 
consider  notice  by  mail  reasonable  in  various  accounting  proceedings 
and  in  the  admission  of  wills  to  probate.  Before  going  on  with  specific 
types  of  actions  it  seems  desirable  to  consider  the  general  notice  pro- 
visions in  our  nine  jurisdictions.  These  all  take  the  form  that  "service 
of  process  in  civil  actions"  (or  some  such  phrase)  shall  be  by  personal 
service  on  the  defendant  in  the  jurisdiction,  or  if  such  service  cannot 
be  had,  then  by  constructive  or  substituted  service  in  those  actions  where 

301  339  U.S.  at  315. 


THE  MULLANE  DOCTRINE  105 

personal  service  is  not  necessary.  Seven  of  the  jurisdictions  provide 
that  such  service  shall  be  by  publication;  of  these,  four  require  that 
notice  be  sent  by  mail  to  those  defendants  whose  addresses  are  known  ;^°^ 
two  others  require  that  the  plaintiff  file  an  affidavit  with  his  petition  for 
an  order  of  publication  stating  the  addresses  of  the  defendants  so  far 
as  known  and  that  he  does  not  know  the  addresses  of  any  other  defend- 
ants, notice  by  mail  must  then  be  sent  to  the  defendants  whose  addresses 
are  so  set  forth  ;^°^  Alaska  requires  that  notice  be  sent  by  mail  to  all 
defendants  unless  the  plaintiff  shows  that  the  addresses  are  not  known 
and  could  not  be  discovered  after  reasonable  diligence.^"*  The  other 
two  states  reach  about  the  same  result.  Pennsylvania  provides  for 
substituted  service  by  mailing  a  copy  of  the  complaint  to  the  Secretary 
of  State  and  another  copy  to  the  defendant  at  his  last  known  address,^"'' 
while  Massachusetts  requires  that  service  be  by  personal  service  out  of 
the  state  if  possible.  If  that  is  not  possible  then  service  shall  be  made  by 
publication  and  mailing  a  copy  to  the  defendant,  by  registered  mail  if 
practicable.^"*'  These  general  statutes  as  to  service  of  process  and  notice 
apply  to  all  actions  except  those  where  a  more  limited  statute  specifically 
authorizes  a  different  procedure ;  therefore  we  will  have  occasion  to  refer 
to  them  from  time  to  time  in  discussing  various  specific  actions.  For  the 
present  it  will  suffice  to  note  that  all  nine  jurisdictions,  as  a  general  rule, 
require  notice  at  least  by  mail  to  known  parties  in  interest. 

2.  Sale  of  Decedent's  Property. — Returning  to  specific  actions,  let  us 
consider  next  petitions  by  administrators  of  decedents'  estates  for  per- 
mission to  sell  real  property  from  the  estate.  In  Arizona  and  California 
such  a  petition  is  treated  as  a  later  step  in  the  action  to  administer  the 
estate  (which  action  was  commenced  with  notice  by  mail  to  all  inter- 
ested parties  whose  addresses  were  known).  Notice  of  the  petition  is 
then  given  by  publication  and  by  mail  to  those  who  have  affirmatively 
indicated  that  they  want  notice  of  later  steps  in  the  administration.^"^ 
In  Alaska,  Illinois,  Michigan,  New  York,  and  Virginia,  notice  must 
be  given  by  mail  to  those  parties   in  interest  whose  addresses  are 

302  Ariz.  Code   (1939),  §21-306;  Cal.  Code  of  Civ.  Proc,  §§412  and  413;  Mich. 
Stat.  Anno.,  §27.779;  N.Y.  Rules  of  Civ.  Pract.,  Rule  50. 

303  III.  Anno.  Stat.,  c.  no,  §  138;  Code  of  Va.  (1950),  §§8-71  and  8-72. 

304  Comp.  Laws  of  Alas.,  §  S5-4-10. 

305  Pa.  Rules  of  Civ.  Proc,  Rules  2077  and  2079. 

306  Mass.  Superior  Ct.  Rules,  Rule  14.  The  general  requirement  of  notice  by  mail 
is  not  unanimous,  however,  cf.  the  Kansas  statute  cited  in  note  i  supra. 

30TAriz.  Code  (1939),  §§38-1208  to  38-1223  and  §38-207a;  Cal.  Prob.  Code,  §§755 
and  1200. 
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known. ^"^  In  Massachusetts  the  statute  now  requires  the  administrator 
to  give  notice  "personally  ...  or  by  publication,"^"''  and  Pennsylvania 
leaves  notice  to  the  discretion  of  the  court.^^°  We  have  mentioned  the 
possible  objections  to  the  California  and  Arizona  theory,  suffice  it  to 
repeat  here  that  the  idea  of  the  administration  of  a  decedent's  estate  as 
all  one  action  has  been  accepted  by  the  Supreme  Court,  and  so  at  present 
the  California  and  Arizona  provisions  as  to  sale  of  property  are  consti- 
tutional. Five  other  states  meet  the  Midlane  requirement  clearly.  In  Penn- 
sylvania cases  any  question  will  be  directed  to  whether  the  court  violated 
due  process  requirements  in  exercising  its  discretion ;  the  statute,  by 
leaving  notice  to  the  discretion  of  the  court,  does  not  itself  violate  the 
due  process  test.  Only  Massachusetts,  where  the  discretion  seems  to  be 
left  to  the  administrator,  is  subject  to  serious  question.  Thus  if  the 
question  of  notice  of  petitions  to  sell  real  property  from  decedents' 
estates  ever  reaches  the  Supreme  Court,  the  appellant  can  cite  at  least 
eight  states  to  the  effect  that  notice  by  mail  is  not  an  unreasonable 
requirement.  Five  of  these  states  make  notice  by  mail  an  absolute 
requirement. 

3.  Notice  to  Creditors. — Turning  to  the  notice  which  the  administrator 
must  give  to  creditors  to  file  their  claims  against  the  decedent's  estate ; 
Pennsylvania  does  not  require  that  any  notice  be  given,  providing  merely 
that  if  the  creditors  fail  to  file  their  claims  in  time  they  will  be  barred.^^^ 
Seven  other  jurisdictions  require  notice  only  by  publication,^^^  although 
in  some  jurisdictions  failure  to  file  claims  does  not  bar  the  claim  but 

308  a.  Comp.  Laws  of  Alas.,  §  61-14-8  requires  service  as  of  a  summons  on  known 
heirs  and  devisees,  thus  the  general  rule,  §  55-4-10,  requires  notice  at  least  by  mail. 

b.  111.  Anno.  Stat.,  c.  3,  §§379,  384  and  385  require  service  as  in  civil  actions 
generally,  thus  if  publication  is  used,  c.  no,  §  138  requires  that  notice  be  given  by  mail 
to  known  parties. 

c.  Mich.  Stat.  Anno.,  §27.3178(467)  requires  that  notice  be  given  personally  or  by 
publication  in  the  manner  provided  in  §27.3178(32).  This  last  section  requires  that 
publication  be  accompanied  by  mailed  notice  to  known  parties. 

d.  N.Y.  Surr.  Ct.  Act,  §  236  requires  that  "citation"  issue  to  all  persons  interested. 
§  56  of  this  act  provides  that  if  citation  cannot  be  personally  served,  it  shall  be  served 
by  publication ;  and  §  59  provides  that  publication  shall  be  accompanied  by  mailed 
notice.  Presumably  this  last  applies  only  where  the  address  is  known  or  can  be 
discovered. 

e.  Code  of  Va.  (1950),  §8-676  provides  that  such  an  action  shall  follow  normal 
equity  practice,  thus  §  8-72  applies  and  notice  must  be  sent  by  mail. 

309  Anno.  Laws  of  Mass.,  c.  202,  §  10. 

310  Pa.  Stat.  Anno.,  Title  20,  §  320.543. 
^'^'^  Ibid.,  Title  20,  §320.616. 

312  Comp.  Laws  of  Alas.  §61-13-1;  Ariz.  Code  (1939),  §38-1001;  Cal.  Prob.  Code, 
§700;  111.  Anno.  Stat.,  c.  3,  §346;  Anno.  Laws  of  Mass.,  c.  195,  §1;  N.Y.  Surr. 
Ct.  Act,  §207;  Code  of  Va.  (1950),  §64-161. 
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merely  subordinates  it  to  those  claims  which  were  filed  on  time.^^^ 
Michigan  stands  alone  at  present  in  requiring  the  administrator  to  give 
notice  by  publication  and  send  a  copy  of  the  publication  by  mail  to  the 
creditors. ^^*  Thus  an  appellant  might  well  have  a  much  more  difficult 
time  convincing  the  Court  that  notice  by  mail  was  a  reasonable  require- 
ment. But  even  more  important,  the  lack  of  personal  notice  to  creditors 
is  almost  certainly  as  "old  established  procedure.  "^^^ 

4.  Appointment  of  Guardians. — Next,  we  might  consider  notice  with 
respect  to  the  appointment  of  guardians.  Here,  of  course,  there  is  a 
preliminary  question  as  to  whether  the  mere  appointment  of  a  guardian 
constitutes  a  deprivation  of  liberty,  or  property,  so  as  to  be  subject  to 
the  due  process  clause  at  all,  especially  since  the  guardian  is  still  liable 
to  account,  a  feature  which  we  have  already  discussed.  Unfortunately 
it  is  almost  impossible  to  group  the  statutes  in  this  field. 

a.  For  Minors. — As  to  minors :  Virginia  allows  an  ex  parte  proceed- 
ing,^^^  Arizona  and  Alaska  leave  notice  to  the  discretion  of  the  court,^^^ 
California  requires  notice  to  the  parents  (presumably  personally  or  by 
mail)  unless  their  address  is  not  known,  but  leaves  further  notice  to  the 
discretion  of  the  court.^^^  In  these  four  states  it  is  obviously  quite  possi- 
ble in  many  cases  to  appoint  a  guardian  without  any  actual  notice, 
though  in  all  but  Virginia  the  statutes  are  probably  all  right  since  they 
make  notice  discretionary  with  the  court.  In  Illinois  the  statutes  are 
silent  as  to  notice,  but  the  Cook  County  Probate  Rules,  for  example, 
require  notice,  probably  by  mail.^"  Massachusetts  does  not  require 
any  notice,"""  but  by  implication  the  minor  must  be  before  the  court.^^^ 
Michigan  requires  notice  by  personal  service  or  mail  to  the  next  of 
kin  and  such  others  as  the  court  may  direct,^"  and  New  York  requires 

313  For  example,  Comp.  Laws  of  Alas.,  §  61-13-1. 

31*  Mich.  Stat.  Anno.,  §27.3178(412)  says  publication  as  in  §32  of  this  act. 
§27.3178(32)  now  requires  that,  when  service  of  a  notice  is  by  pubhcation,  a  copy 
be  sent  by  mail  to  each  party  whose  address  is  known. 

315  On  the  other  hand,  federal  bankruptcy  proceedings  require  notice  by  mail  to 
creditors;  see  Title  11  U.S.C.A.,  §§25,  35,  and  94. 

316  Code  of  Va.   (1950),  §31-4. 

317  Ariz.  Code  (1939),  §42-101;  Comp.  Laws  of  Alas.,  §62-2-10  for  nonresident 
minors,  and  by  implication  from  62-1-1   for  resident  minors. 

318  Cal.  Prob.  Code,  §  1441. 

319  See  111.  Anno.  Stat.,  c.  3,  §  289 ;  Cook  Cy.  Prob.  Rule  7  (note  that  this  rule 
also  requires  notice  to  the  minor  if  over  14). 

320  See  Gibson,  Appellant,  154  Mass.  378,  28  N.E.  296,  (1891). 

321  Anno.  Laws  of  Mass.,  c.  201,  §  2. 

322  Mich.  Stat.  Anno.,  §27.3178(202),  perhaps  this  statute  requires  notice  to  the 
minor  also. 
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similar  notice  to  the  parents  and  the  person  having  custody  of  the  mi- 
j^Qj.  32S  pjj^ally  Pennsylvania  requires  that  a  rule  to  show  cause  be  served 
"upon  the  minor  or  upon  such  other  person  as  the  court  may  desig- 
nate."^^* If  there  is  a  due  process  requirement  in  such  proceedings,  it 
seems  safe  to  say  that  most  states  require,  by  statute  or  court  rule, 
or  through  the  exercise  of  the  court's  discretion,  adequate  notice  to 
at  least  some  of  the  interested  parties.  Virginia  clearly  does  not  re- 
quire notice  to  anyone,  although  there  any  interested  party  may  appeal 
the  appointment  ;^^^  and  there  is  some  doubt  as  to  just  how  Massachu- 
setts should  be  classified.^-**  Beyond  this,  however,  there  is  no  agree- 
ment whatsoever  as  to  who  is  entitled  to  receive  the  notice.  If  the  guard- 
ian is  for  the  minor's  person  clearly  the  minor  is  deprived  of  liberty 
and  he  or  the  adult  having  custody  of  him  should  have  an  opportunity 
to  be  heard.  If  the  guardian  is  for  the  minor's  property,  presumably  the 
person  having  custody  of  the  property  in  question  has  a  right  to  be 
heard.  Unfortunately  the  states  do  not  seem  to  take  these  differences 
into  consideration  in  laying  down  notice  requirements. 

b.  For  Incompetents. — Turning  to  guardians  for  incompetents  the 
picture  is  somewhat  clearer.  For  one  thing,  under  these  statutes  the 
alleged  incompetent  apparently  must  be  of  age.  He  is  then  the  one  to 
be  notified,  and  all  nine  jurisdictions  which  we  have  studied  require 
notice  to  him,^"  with  one  partial  exception.  Alaska  provides  that  if  the 
incompetent  is  a  nonresident,  notice  shall  be  at  the  discretion  of  the 
court ;  again  the  statute  is  probably  all  right  but  it  leaves  room  for  the 
court,  in  exercising  its  discretion,  to  deprive  the  nonresident  incompetent 
of  due  process. ^^^  The  above  statutes  of  California,  Illinois,  Michigan, 
and  Pennsylvania  require  that  the  notice  be  either  personally  served  or 
sent  by  mail.  The  Virginia  statutes  require  notice  by  mail  to  nonresident 
defendants,  and  so  presumably  the  resident  defendants  are  to  be  per- 
sonally served.  In  the  other  four  jurisdictions,  Arizona,  Alaska,  Massa- 

323  N.Y.  Surr.  Ct.  Act,  §  177  requires  notice  by  "citation,"  thus  the  general  provi- 
sions of  §§  56  and  59  apply  and  notice  must  be  served  personally  or  by  mail.  Note 
that  the  minor,  if  over  14,  is  to  receive  notice  also. 

82*  Pa.  Rules  of  Civ.  Proc,  Rule  2031(e). 

s25Code  of  Va.  (1950),  §8-462. 

S2«  If  the  minor  must  be  before  the  court,  presumably  any  person  taking  care  of 
him  will  know  of  the  proceeding,  but  whether  this  constitutes  a  judicial  notice  is  still 
subject  to  question. 

827  Ariz.  Code  (1939),  §42-135;  Comp.  Laws  of  Alas.,  §62-1-12;  Cal.  Prob.  Code 
§1461;  111.  Anno.  Stat.,  c.  3,  §269;  Anno.  Laws  of  Mass.,  c.  201,  §7;  Mich.  Stat. 
Anno.,  §27.3178(202)  ;  N.Y.  Civ.  Pract.  Act,  §  1360;  Pa.  Stat.  Anno.,  Title  50,  §942; 
Code  of  Va.  (1950),  §§37-136  through  37-140. 

828  Comp.  Laws  of  Alas.,  §  62-2-10. 
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chusetts,  and  New  York,  the  manner  of  giving  notice  is  either  expressly 
or  by  implication  left  to  the  discretion  of  the  court.  In  New  York  the 
situation  is  further  confused  because  the  statutes  are  silent  as  to  notice 
to  the  alleged  incompetent  and  speak  only  of  notice  to  one  or  more  of 
his  relatives,  but  there  is  ample  case  law  holding  notice  to  the  alleged 
incompetent  necessary.^^^  Finally,  New  York  and  Massachusetts  allow 
notice  to  the  relatives  of  the  alleged  incompetent  at  the  court's  discre- 
tion,^^" California  and  Pennsylvania  require  notice  to  relatives  in  the 
state,^^^  and  Michigan  and  Illinois  require  notice  to  relatives  whether 
in  the  state  or  not.^^-  The  statutes  of  Alaska,  Arizona,  and  Virginia  are 
silent  as  to  notice  to  persons  other  than  the  alleged  incompetent. 

The  real  problem  with  the  appointment  of  guardians  is  one  of  decid- 
ing what  persons  are  entitled  to  notice.  To  begin  with,  the  relatives  of 
the  minor  or  the  incompetent  do  not  have  any  vested  interests  in  his 
property  so,  prima  facie,  they  have  no  particular  right  to  oppose  the 
appointment  of  a  guardian.  The  minor  or  the  incompetent,  as  the  case 
may  be,  is  the  only  one  with  property  rights  and  is  the  one  whose  liberty 
is  being  affected.  He  is  entitled  to  notice  of  the  proceedings ;  but  legally 
he  is  incapable  of  defending  his  own  interests  because  of  immaturity 
or  incompetency.  Therefore,  to  insure  justice,  someone  else  must  defend 
his  rights.  It  seems  likely  that  this  may  be  achieved  by  either  of  two 
methods;  by  giving  notice  to  his  relatives,  or  some  of  them;  or  by  the 
court's  protecting  his  interests,  usually  by  appointing  a  guardian  ad 
litem  to  represent  the  minor  or  incompetent  against  the  petitioner.  The 
net  result  is  that  there  are  some  interests  to  be  protected  and  that  statutes 
generally  leave  the  means  of  protection  to  the  discretion  of  the  court. 
Thus  probably  any  attack  on  the  constitutionality  of  proceedings  to 
appoint  a  guardian  will  have  to  be  leveled  at  the  exercise  of  the  court's 
discretion  rather  than  at  the  statute,  and  citation  of  other  statutes  will 
not  be  too  helpful  in  trying  to  prove  how  that  discretion  should  have 
been  exercised. 

5.  Sale  of  Ward's  Property. — A  somewhat  different  problem  is  pre- 
sented by  the  guardian's  sale  of  the  ward's  real  estate.  Like  a  guardian's, 
accounting,  such  a  sale  is  a  conclusive  determination  of  property  rights 
and  interested  parties  should  be  given  notice  and  an  opportunity  to  be 

^29  See  Qialoner  v.  Sherman,  note  91  supra. 
23°  Statutes  cited  note  327  supra. 
22^  Statutes  cited  note  327  supra. 

332  Michigan  statute  cited  note  327  supra;  as  for  Illinois  see  for  example  Cook  Cy. 
Prob.  Rule  8. 
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heard.  But  again  the  problem  is  that  the  only  real  party  in  interest  is 
the  ward,  who  is  presumably  incapable  of  defending  his  interests.  Some- 
one must  be  substituted  for  the  ward  to  oppose  the  guardian.  The  prob- 
lem again  is  whether  this  representation  should  be  only  by  the  court  or 
a  court  appointed  officer,  or  whether  the  relatives  or  heirs  apparent  are 
also  parties  in  interest.  Michigan  requires  notice  personally  or  by  mail 
to  the  next  of  kin  and  the  heirs  apparent  or  presumptive.^^^  Alaska  and 
Arizona  require  notice  to  the  next  of  kin  and  all  persons  interested  in 
the  ward's  estate,  to  be  served  personally  or  by  publication.^^*  The 
publication  need  not  be  accompanied  by  mailed  notice  because  it  is  not 
a  summons  subject  to  the  general  rules  of  those  jurisdictions  as  to 
service  of  summons.  Illinois  and  Virginia  provide  that  the  proceeding 
shall  be  like  equitable  actions  generally.  This  means  that  there  must  be 
service  of  process,  and,  if  it  is  served  by  publication,  notice  must  be 
sent  by  mail ;  but  neither  statute  specifies  who  the  parties  in  interest  are 
who  must  be  thus  served  with  process. ^^^  Pennsylvania  and  Massachu- 
setts leave  the  whole  problem  to  the  discretion  of  the  court. ^^'^  New 
York  makes  the  action  an  ex  parte  proceeding  except  that  the  court  may 
appoint  a  guardian  ad  litem  if  that  seems  advisable.^"  California  pro- 
vides for  notice  as  in  the  sale  of  property  from  a  decedent's  estate,  this 
means  by  publication  and  by  mail  to  those  who  have  requested  notice 
or  who  have  appeared  in  the  guardianship  proceedings. ^^^  Thus  obvi- 
ously California  treats  guardianship,  like  decedents'  estate  management, 
as  all  one  proceeding.  The  conclusion  is  the  same  as  for  the  appointment 
of  guardians.  Because  of  the  difficulty  in  deciding  who  the  interested 
parties  are,  attacks  will  have  to  be  made  against  individual  proceedings 
rather  than  against  the  statutes  in  question,  and  for  that  reason  it  will 
not  be  too  helpful  to  cite  statutes  of  other  states. 

6.  Adoption. — In  actions  for  adoption  the  general  theory  seems  to  be 
that  if  the  parents  consent  to  the  adoption  there  is  no  further  need  for 
notice  or  hearing.  Therefore  we  are  interested  primarily  in  the  procedure 
followed  when  the  petitioner  does  not  have  the  written  consent  of  the 
parents.  In  Alaska,  Arizona,  and  Illinois  notice  of  the  proceeding  must 
be  given  to  the  parents,  guardian,  next  of  kin,  or  person  having  custody 
of  the  minor,  either  personally,  or  by  mail  if  the  name  and  address  of 

333  Mich.  Stat.  Anno.,  §§27.3178(468)  and  27.3178(32). 

334  Comp.  Laws  of  Alas.,  §62-3-8;  Ariz.  Code  (1939),  §42-127. 

335  III.  Anno.  Stat.,  c.  3,  §§378,  384,  and  385;  Code  of  Va.  (1950),  §8-676. 

336  Pa.  Stat.  Anno.,  Title  20,  §320.1063;  Anno.  Laws  of  Mass.,  c.  202,  §  11. 

337  N.Y.  Civ.  Pract.  Act,  §§  1385  and  1406. 

338  Cal.  Prob.  Code,  §  1530a. 
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any  such  person  is  known.^^^  Massachusetts  requires  personal  service  to 
interested  parties  in  the  state  and  publication  to  such  parties  who  are 
nonresidents. ^*°  If  Superior  Court  Rule  14  applies  here,  the  publication 
must  be  accompanied  by  mailed  notice;  if  the  rule  does  not  apply,  then 
apparently  no  mailed  notice  is  necessary.  In  Pennsylvania  the  statute  is 
silent  as  to  notice  but  case  law  requires  notice  to  the  parents. ^*^  In  New 
York  and  California  a  divorced  or  separated  parent  who  has  been  de- 
prived of  custody  of  the  child  need  not  consent  to  the  adoption,  but 
such  a  parent  must  be  given  notice  of  the  proceeding.^^^  In  Virginia 
notice  is  to  be  given  to  the  parents  unless  the  court  directs  otherwise, ^*^ 
but  the  statute  is  silent  as  to  how  the  notice  is  to  be  given.  Finally  Michi- 
gan does  not  require  any  notice  at  all,  the  statute  reads  in  part  as 
follows : 

Consent  to  such  adoption  shall  be  filed : 

a.  By  the  parents  .  .  . 

(i)   Unless  their  rights  have  been  terminated  by  a  court  of 
competent  jurisdiction  ;^** 

Now,  an  adoption  cuts  off  the  rights  of  the  natural  parents  to  inherit 
from  the  child.  If  this  right  has,  "been  terminated  by  a  court  of  com- 
petent jurisdiction;"  the  above  statute  can  be  followed  without  con- 
flicting with  the  due  process  clause.  But  there  is  a  tendency  on  the  part 
of  probate  courts  to  assume  that  mere  termination  of  the  right  of  cus- 
tody, as  after  a  divorce,  brings  the  parent  in  question  within  the  above 
exception.  But  a  divorce  and  award  of  custody  to  one  parent  does  not 
deprive  the  other  parent  of  the  right  to  inherit.  Thus  if  that  other  par- 
ent is  not  required  to  consent  to  the  adoption,  and  is  not  given  notice  of 
the  proceedings,  it  looks  as  if  he  or  she  is  being  deprived  of  a  rather 
substantial  property  right  without  any  attempt  at  service.  This  would 
seem  to  be  a  denial  of  due  process.  Similar  criticism  may  be  levelled  at 
various  "exceptions"  to  the  consent  requirements  in  other  statutes.  An 
appellant  before  the  Supreme  Court  can  cite  ample  statutory  authority 

339  Comp.  Laws  of  Alas.,  §§21-3-12  and  21-3-13;  Ariz.  Code  (1939),  §27-205;  III. 
Anno.  Stat,  c.  4,  §§2-1  and  2-2. 

340  Anno.  Laws  of  Mass.,  c.  210,  §  4. 

241  Pa.  Stat.  Anno.,  Title  i,  §§  i  and  2;  for  case  law  see  cases  cited  in  note  13  to 
Title  I,  §  I. 

342  N.Y.  Dom.  Rel.  Law,  §111  (notice  to  be  given  in  the  manner  directed  by  the 
court) ;  Cal.  Civ.  Code,  §  224  (notice  to  be  served  personally  if  possible,  by  publication 
only  if  the  address  is  not  known). 

343  Code  of  Va.  (1950),  §63-351. 

344  Mich.  Stat.  Anno.,  §27.3178(543). 
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to  the  effect  that  notice,  even  notice  by  mail,  to  the  parents  or  next  of 
kin,  or  heirs  apparent,  is  not  unreasonable. 

7.  Divorce. — In  actions  for  divorce  the  only  person  entitled  to  the  pro- 
tection of  the  due  process  clause  is  the  defendant  spouse.^*^  Eight  of  the 
nine  jurisdictions  which  we  have  studied  require  that  the  defendant  be 
given  notice  either  by  personal  service  or  by  mail.  Arizona  has  no  speci- 
fic provision  as  to  notice  in  divorce  cases  and  consequently  the  general 
provisions  which  we  discussed  before  will  apply.^**'  Illinois  and  Michi- 
gan provide  merely  that  service  shall  be  as  in  other  equity  actions,^*'^ 
which  means  that  again  the  general  rules  will  apply.^*^  Massachusetts 
and  Pennsylvania  specifically  require  that  service  in  divorce  cases  be 
by  personal  service  or  that  notice  be  given  by  mail,^*''  New  York  and 
Alaska  achieve  the  same  result  by  listing  divorce  as  one  of  the  specific 
actions  in  which  publication  may  be  used,  and  then  requiring  that  notice 
be  sent  by  mail  in  such  cases. ^^°  California  solves  the  problem  in  an  even 
simpler  manner;  there  no  divorce  can  be  granted  by  default,  which 
means  the  defendant  must  appear  or  a  divorce  will  not  be  granted.  Thus, 
no  matter  what  notice  is  given  the  defendant  will  not  be  deprived  of 
property  thereby.  Therefore  he  will  have  no  right  to  challenge  the  no- 
tice as  a  denial  of  due  process. ^^^  Only  Virginia  allows  service  by  publi- 
cation,^^^  without  notice  by  mail,  and  even  there  the  courts  could  hold  that 
the  manner  of  serving  by  publication  is  governed  by  the  general  rules 
which  require  notice  by  mail  when  service  is  by  publication.  ^^^  We  have 
already  seen  that  the  Supreme  Court  has  never  passed  on  the  question  of 
the  adequacy  of  notice  by  publication  in  divorce  cases.  Add  to  that  the 
fact  that  an  appellant  now  before  the  Court  could  cite  many  state  stat- 

345  Also  any  minor  children,  but  apparently  the  theory  is  that  the  interests  of  such 
children  are  protected  by  the  combined  care  of  the  judge  and  the  parent  to  whom 
custody  is  awarded. 

346  See  note  302  supra. 

347  111,  Anno.  Stat.,  c.  40,  §7;  Mich.  Stat.  Anno.,  §25.92. 

348  In  both  cases  the  general  provisions  apply  to  actions  both  at  law  and  in  equity. 
For  Illinois,  note  303  supra;  for  Michigan,  note  302  supra. 

349  Anno.  Laws  of  Mass.,  c.  208,  §  8,  and  Prob.  Rule  36 ;  Pa.  Rules  of  Civ.  Proc, 
Rule  1 1 24. 

350  N.Y.  Civ.  Pract.  Act,  §232,  and  N.Y.  Rules  of  Civ.  Pract.,  Rule  50;  Comp. 
Laws  of  Alas.,  §§  55-4-8  through  55-4-10. 

351  Cal.  Civ.  Code,  §  130. 

352  Code  of  Va.  (1950),  §  20-104  provides  that  where  the  defendant  is  a  nonresident 
or  can't  be  found,  he  may  be  served  by  publication.  The  statute  is  silent  as  to  sending 
a  copy  by  mail. 

353  Code  of  Va.  (1950),  §§8-71  and  8-72  provide  that,  in  actions  generally,  when 
service  is  by  publication,  notice  must  be  sent  by  mail.  The  question  is  whether  these 
sections  control  the  procedure  under  §20-104  above. 
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utes  supporting  the  proposition  that  notice  by  mail  in  divorce  actions 
would  be  a  reasonable  requirement. 

8.  Garnishment. — Harris  v.  Balk,^^^  Herbert  v.  Bicknell,^^^  and  Pen- 
nington V.  Fourth  National  Bank^^^  all  discussed  in  Part  One  of  this 
study,  involved  garnishment  actions.  It  was  shown  that  in  none  of  the 
cases  did  the  defendant  really  raise  the  question  of  whether  the  manner 
of  giving  notice  to  him  was  adequate.  But  the  garnishment  action  merits 
closer  attention.  To  begin  with  the  plaintiff  cannot  take  the  property  in 
question  from  the  garnishee  defendant  until  he  has  a  valid  judgment 
against  the  principal  debtor.  Next,  note  that  the  garnishee  defendant  is 
not  a  caretaker  hired  by  the  principal  debtor.  A  trustee  stands  in  a  fiduci- 
ary capacity  toward  the  beneficiaries  of  the  trust,  and  is  thus  under  an 
obligation  to  warn  them  if  their  interests  are  in  jeopardy.  Similarly,  a 
caretaker  hired  to  protect  certain  property  is  under  an  obligation  to  warn 
his  employer  if  that  property  is  seized  by  the  courts.  But  the  garnishee 
defendant  in  a  garnishment  action  is  not  the  employee  of  the  principal 
debtor.  Nobody  has  paid  him  to  warn  the  principal  debtor.  Moreover,  he 
is  under  no  obligation  to  the  plaintiff  in  the  action.  Thus  the  plaintiff  has 
no  right  to  force  or  to  expect  the  innocent,  third-party  garnishee  defend- 
ant to  assume  the  burden  and  expense  of  notifying  the  principal  debtor 
of  the  fact  that  the  plaintiff  has  commenced  an  action.  It  would  seem  then 
that  the  plaintiff  cannot  meet  the  notice  requirement  of  the  due  process 
clause  by  merely  shifting  the  burden  of  notice  to  the  garnishee  defendant. 
Finally,  though  the  plaintiff  has  garnished  the  property  of  the  principal 
debtor,  his  cause  of  action  is  not  related  to  that  property;  it  is  a  general 
cause  of  action  which  would  normally  lead  to  an  in  personam  judgment. 
All  of  which  means  that  none  of  the  usual  arguments  in  favor  of  allow- 
ing notice  by  publication  apply  except  the  idea  that  in  Pennoyer  v.  Neff 
there  was  dictum  that  in  in  rem  actions  generally  publication  might  suf- 
fice. To  oppose  this,  the  holding  in  Freeman  v.  Alderson/^''  indicates 
that  publication  will  not  suffice  in  this  type  of  action.  Now  consider  the 
statutes.  Four  of  our  nine  jurisdictions  expressly  require  personal  serv- 
ice or  notice  by  mail  to  the  principal  debtor  in  this  type  of  action.^^^  The 

354  Note  126  supra. 

355  Note  128  supra. 

356  Note  129  supra. 

357  Note  144  supra. 

358  111.  Anno.  Stat.,  c.  11,  §22;  Anno.  Laws  of  Mass.,  c.  246,  §5;  and  Mass.  Supe- 
rior Ct.  Rules,  Rule  14;  Mich.  Stat.  Anno.,  §27.1883;  Code  of  Va.  (1950),  §§8-441 
and  8-72. 
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other  five  have  no  special  provision  for  such  proceedings  and  so  pre- 
sumably the  general  rules  as  to  actions  apply  and  again  the  principal 
debtor  must  be  personally  served  or  notified  by  mail.^^**  In  short,  an  ap- 
pellant before  the  Supreme  Court  claiming  that  the  principal  debtor  in 
a  garnishment  proceeding  should  get  at  least  notice  by  mail,  can  cite  all 
nine  jurisdictions  as  proof  that  such  a  requirement  would  not  be  un- 
reasonable. 

9,  Actions  Concerning  Real  Estate. — Next  consider  the  various  state 
statutory  notice  requirements  with  regard  to  actions  which  are  clearly 
directed  to  specific  real  property.  For  example,  actions  to  partition  land, 
to  quiet  title,  and  to  foreclose  mortgages.  These  are  the  actions  where 
the  court  supposedly  seizes  real  estate  and  thus  warns  a  fictional  care- 
taker who  in  turn  is  expected  to  give  warning  to  the  parties  in  interest. 
In  actions  to  quiet  title  particularly  the  Supreme  Court  has  implied, 
though  not  squarely  held,  that  notice  by  publication  would  suffice.  Thus 
it  is  in  these  actions  that  we  might  most  logically  expect  to  find  the  vari- 
ous states  providing  for  notice  by  publication  only.  But  the  existing  stat- 
utes do  not  bear  out  this  expectation. 

a.  Partition. — In  partition  actions  Pennsylvania  provides  that  known 
residents  shall  be  served  personally,^'^°  unknown  parties  shall  be  served 
by  publication,^*^^  and  nonresidents  shall  be  served  personally,  by  mail,  or 
by  publication  as  the  court  directs. ^^'  Arizona  provides  merely  that  un- 
known parties  may  be  served  by  publication  f^^  this  implies  at  least  that 
known  parties  are  to  be  served  as  in  other  civil  actions,  which  means 
notice  by  mail.^''*  Massachusetts  expressly  requires  that  known  parties 
be  served  personally  or  given  notice  by  mail.^^^  The  other  six  jurisdic- 
tions all  require  service  as  in  other  civil  actions,^*^*^  which  in  every  case 
means  notice  by  mail  to  the  known  parties.^**'' 

^^^  Alaska,  Arizona,  California,  New  York,  and  Pennsylvania.  For  the  general 
provisions  see  notes  302,  304,  and  305  supra.  Note  that  N.Y.  Civ.  Pract.  Act,  §§  684 
and  685  deal  only  with  garnishment  after  judgment  against  the  principal  defendant. 

360  Pa.  Stat.  Anno.,  Title  20,  §  2333. 

361  Ibid.,  Title  20,  §  1203. 
^^- Ibid.,  Title  20,  §1204. 

363    Ariz.  Code  (1939),  §27-1302. 
^^'^  Ibid.,  §  21-306. 

365  Anno.  Laws  of  Mass.,  c.  241,  §  8. 

366  Comp.  Laws  of  Alas.,  §56-1-45;  Cal.  Code  of  Civ.  Proc,  §757;  111.  Anno.  Stat., 
c.  106,  §11;  Mich.  Stat.  Anno.,  §27.2022;  N.Y.  Civ.  Pract.  Act,  §§1033  and  232; 
Code  of  Va.  (1950),  §§8-690  and  8-700. 

367  For  the  general  provisions  requiring  notice  by  mail  see  notes  302  through  304 
supra. 


THE  MULLANE  DOCTRINE  115 

b.  Actions  to  Quiet  Title. — In  actions  to  quiet  title  Massachusetts 
leaves  notice  to  the  discretion  of  the  court/^^  but  then  provides  that  if 
notice  is  given  by  publication  to  any  of  the  defendants,  those  defendants 
may  require  an  accounting  from  the  person  in  whose  favor  the  decree 
was  rendered. ^''^  California,  New  York,  and  Pennsylvania  expressly  re- 
quire personal  service  or  notice  by  mail  to  all  known  defendants. ^'^*'  The 
other  five  jurisdictions  require  service  as  in  civil  actions  generally,^^^ 
which  again  means  notice  by  mail  to  all  known  parties. 

c.  Foreclosure  by  Judicial  Action. — As  to  actions  to  foreclose  mort- 
gages, Pennsylvania  and  Massachusetts  specifically  require  notice  at 
least  by  mail.^^^  Illinois  and  Alaska  specifically  provide  that  the  pro- 
cedure shall  be  as  in  civil  actions  generally,^^^  and  the  other  five  states, 
by  failing  to  specify  the  procedure  to  be  followed,  imply  that  the  gen- 
eral rules  are  to  be  applied."*  In  all  cases  the  general  rules  require  no- 
tice by  mail  if  service  is  by  publication. ^^^ 

d.  Foreclosure  by  Advertisement. — Foreclosure  by  power  of  sale 
presents  a  dififerent  problem.  Whether  foreclosure  be  by  judicial  action 
or  by  private  sale  there  results  the  same  taking  of  property,  so  logically 
it  can  be  said  that  the  notice  should  be  the  same.  But,  insofar  as  the  due 
process  clause  is  concerned,  there  are  two  reasons  for  differentiating 
foreclosure  under  a  power  of  sale.  First,  the  foreclosure  and  the  lack  of 
notice  are  a  matter  of  contract.  The  terms  of  the  mortgage  are,  in  ef- 
fect, a  waiver  of  notice,  which,  though  strictly  construed,  is  constitu- 
tional."^ Also,  since  the  power  is  written  into  the  mortgage,  which  is  on 
record,  subsequent  purchasers,  mortgagees,  and  other  lienors  have  con- 
structive, if  not  actual,  notice  of  it.  Second,  the  Supreme  Court  has  said 
that,  "the  Fourteenth  Amendment  is  a  restraint  upon  the  states  and  not 

3^8  Anno.  Laws  of  Mass.,  c.  240,  §  13. 

369  Ibid.,  c.  240,  §  4. 

370  Cal.  Code  of  Civ.  Proc,  §  750 ;  N.Y.  Real  Property  Law,  §  505 ;  Pa.  Rules  of 
Civ.  Proc,  Rule  1064. 

^'^i  Comp.  Laws  of  Alas.,  §55-4-10;  Ariz.  Code  (1939),  §21-306;  111.  Anno.  Stat., 
c.  no,  §§  138  and  133;  Mich.  Stat.  Anno.,  §§27.751  and  27.779;  Code  of  Va.  (1950), 
§§  55-153,  58-1026  and  8-72. 

372  Anno.  Laws  of  Mass.,  c.  244,  §  13;  Pa.  Rules  of  Civ.  Proc,  Rule  1145. 

373  111.  Anno.  Stat.,  c  95,  §§  18  and  19,  expressly  covering  only  the  mortgagor.  It 
is  not  clear  whether  similar  practice  must  be  followed  as  to  other  defendants ;  Comp. 
Laws  of  Alas.,  §  55-4-8. 

374  See  Ariz.  Code  (1939),  §62-527  which  deals  with  chattel  mortgages;  for 
analogy:  see  Cal.  Code  of  Civ.  Proc,  §726;  Mich.  Stat.  Anno.,  see  §27.1115  et  seq. 
and  §27.1132  et  seq.;  N.Y.  Civ.  Pract.  Act,  see  §  1077  et  seq.;  Code  of  Va.  (1950), 
see  particularly  §  55-61. 

375  General  rules  cited  notes  302  through  304  supra. 

376  National  Exchange  Bk.  v.  Wiley,  note  154  supra. 
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upon  private  persons  unconnected  with  a  state."^'^  The  sale  under  a 
power  is  not  a  state  action,  and  the  later  judicial  action,  guided  by  stat- 
ute, would  seem  to  be  not  so  much  a  confirmation  in  the  positive  sense 
as  a  mere  refusal  to  interfere  with  the  actions  of  the  private  parties  as 
long  as  they  follow  certain  procedures. 

e.  Requirements  for  Real  Estate  Actions. — If  foreclosure  by  adver- 
tisement can  be  disregarded  because  it  is  non-judicial,  the  result  is  that 
in  these  three  types  of  actions,  where  notice  by  publication  seemed  most 
probable  because  of  the  caretaker  fiction,  the  statutes  which  we  have  con- 
sidered are  almost  unanimous  in  requiring  notice  by  mail  or  personal 
service.  Thus  an  appellant  trying  to  convince  the  Supreme  Court  that 
due  process  should  require  notice  by  mail  in  any  of  these  actions  will 
have  a  strong  argument  that  such  notice  would  be  reasonable.  We  repeat, 
however,  that  in  this  type  of  case  there  are  more  Supreme  Court  dicta 
to  be  overcome  in  trying  to  establish  notice  by  mail  as  a  minimum  stand- 
ard.^'^®  On  the  other  hand  there  is  reason  to  doubt  that  most  state  prac- 
tices in  actions  of  this  sort  constitute  an  "entry  upon  real  estate"  such 
as  Mr.  Justice  Jackson  spoke  of  in  the  Mullane  case.^^^ 

10.  Actions  in  Classes  I  and  II. — To  round  out  the  study  some  actions 
should  be  considered  in  the  two  classes  of  cases  in  which  the  Supreme 
Court  has  held  that  notice  by  publication  will  suffice,  that  is,  actions 
against  unknown  persons,  and  actions  based  on  governmental  powers. 
As  a  starting  point  it  must  be  noted  that  those  statutes  which  require  no- 
tice by  mail  usually  provide  for  service  by  publication  and  notice  by  mail 
to  those  defendants  whose  names  and  addresses  were  known. 

a.  Unknown  Parties. — Almost  always  in  the  actions  which  have  been 
discussed  unknown  parties  could  be  proceeded  against  by  publication 
only.  Such  provisions  are  entirely  in  keeping  with  Supreme  Court  hold- 
ings, for  that  reason  they  have  not  been  pointed  out  as  exceptions  when 
the  provisions  requiring  notice  by  mail  were  discussed.  Needless  to  say 
if,  in  any  action,  the  plaintiff  cannot  proceed  against  unknown  parties 
by  publication,  he  may  not  be  able  to  achieve  completely  his  desired  pur- 
pose. But  that  problem  is  beyond  the  scope  of  this  study. 

Add  to  the  above  that  each  of  the  nine  jurisdictions  studied  has  a 
specific  statute  authorizing  probate  courts  to  proceed  against  unknown 
heirs  by  publication  only.^^° 

3"  Nixon  V.  Condon,  286  U.S.  73,  at  83;  52  St.Ct.  484,  (1932). 

3^8  Such  as  Arndt  v.  Griggs,  see  the  discussion  accompanying  note  137  supra. 

"»339  U.S.  at  316. 

380  Comp.  Laws  of  Alas.,  §56-1-102;  Ariz.  Code  (1939),  §21-317;  Cal.  Prob.  Code, 
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b.  Escheat. — The  action  of  escheat  involves  both  unknow^n  parties 
and  governmental  powers.  The  Supreme  Court  has  consistently  held 
that  publication  alone  will  suffice  in  such  actions,  most  recently  in  An- 
derson National  Bank  v.  Luckett,  and  Standard  Oil  v.  New  Jersey.^^^ 
The  basic  premise  of  such  actions  is  that  there  are  no  known  persons  who 
have  a  valid  claim  to  the  property  in  question.  But  still  eight  of  the  nine 
jurisdictions  studied  have  expressly  phrased  their  statutes  to  require  ad- 
ditional notice  to  known  claimants,  possessors,  and  the  like.  These  stat- 
utes are  particularly  in  point  where  the  state  feels  that  the  claims  put 
forth,  against  a  decedent's  estate  for  example,  are  not  valid,  and  that 
the  property  should  escheat.  By  that  token  Arizona  and  Massachusetts 
require  service  as  in  other  actions  plus  publication.^^^  Alaska,  California, 
and  Illinois  require  normal  service  on  known  parties  in  interest  and 
publication.^^^  New  York  requires  process  as  in  actions  for  ejectment, 
that  is  personal  service  or  notice  by  mail,  and  publication.^^*  Michigan 
requires  publication  and  notice  by  mail  to  known  parties  in  interest. 
This  is  so  because  before  property  can  be  declared  escheated,  an  admin- 
istrator must  be  appointed  in  accordance  with  the  general  laws  for  the 
administration  of  decedents'  estates. ^^^  When  an  administrator  is  ap- 
pointed, notice  must  be  given  by  mail  as  aforesaid.^^®  But  after  this  no- 
tice, if  no  claimants  appear  notice  of  further  proceedings  may  be  by 
publication  only.^®^  In  Pennsylvania  notice  of  the  proposed  escheat  of 
a  decedent's  estate  is  given  to  the  possessors  in  such  manner  as  the  court 
directs,  and  to  others  by  publication.^®*  Notice  of  the  escheat  of  bank 
deposits  must  be  given  by  mail  to  the  last  known  address  of  the  deposi- 
tor, and  by  personal  service  on  the  bank,  as  well  as  by  publication.^®^  In 
the  last  state,  Virginia,  it  seems  that  no  action  for  escheat  may  be 
brought  if  there  are  known  claimants,  but  if  there  are  no  such  claimants 
the  action  is  based  on  publication  only  without  any  provision  for  ad- 

§§1190  through  1192;  111.  Anno.  Stat.,  c.  no,  §153;  Anno.  Laws  of  Mass.,  c.  206, 
§24  and  c.  245,  §4;  Mich.  Stat.  Anno.,  §27.676;  N.Y.  Surr.  Ct.  Act,  §56;  Pa.  Stat. 
Anno.,  Title  20,  §§2337  and  2338;  Code  of  Va.  (1950),  §8-71. 

381  Note  84  supra. 

382  Ariz.  Code  (i939),  §27-1103;  Anno.  Laws  of  Mass.,  c.  245,  §4. 

383  Comp.  Laws  of  Alas.,  §57-8-4;  Cal.  Code  of  Civ.  Proc,  §  1268;  111.  Anno.  Stat., 
c.  49,  §  3- 

384  N.Y.  Abandoned  Property  Law,  §  202,  and  Civ.  Pract.  Act,  §  232,  and  Rules  of 
Civ.  Pract.,  Rule  50. 

385  Mich.  Stat.  Anno.,  §26.1053(23). 

^^^  Ibid.,  §§27.3178(126)  and  27.3178(32), 
^^"^  Ibid.,  §26.1053  (26). 

388  Pa.  Stat.  Anno.,  Title  27,  §  43. 

389  Ibid,  Title  27,  §§  281  and  282. 
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ditional  notice  to  the  parties  possessing  the  property.^^°  The  Supreme 
Court  cases  on  escheat  all  concerned  notice  due  to  persons  who  were  un- 
known or  whose  whereabouts  were  not  known.  The  Court  has  never 
been  faced  with  the  question  of  notice  to  known  parties  in  interest  in 
escheat  actions.  The  above  statutes  indicate  that  it  would  be  feasible  to 
make  notice  by  mail  to  known  claimants  a  due  process  requirement. 

c.  Eminent  Domain. — As  pointed  out  in  Part  One  of  this  study,  the 
Supreme  Court  has  repeatedly  upheld  notice  to  all  parties  concerned  by 
publication,  where  the  action  in  question  is  based  on  governmental 
powers.  The  Court  has  not  considered  escheat  actions  from  this  point 
of  view  and  so  it  might  be  relatively  easy  to  get  the  Court  to  require  no- 
tice by  mail  there  to  known  claimants.  But  in  the  field  of  eminent  domain 
the  Court  has  clearly  held  that  even  known  parties  in  interest  are  entitled 
only  to  published  notice.  However,  in  this  field  there  is  a  decided  tend- 
ency on  the  part  of  the  states  to  require  more  notice  than  the  Supreme 
Court  considers  necessary.  In  spite  of  the  holding  in  North  Laramie 
Land  Co.  v.  Hoffman^^^  six  of  the  nine  jurisdictions  studied  require  serv- 
ice of  process  as  in  other  civil  actions,  that  is,  at  least  notice  by  mail  to  all 
known  parties  in  interest. ^^^  Massachusetts  specifically  requires  personal 
service  or  notice  by  mail,  but  provides  that  a  failure  of  service  shall  not 
render  the  proceeding  invalid. ^^^  Michigan  and  Pennsylvania  require  per- 
sonal service  on  the  defendants  residing  in  the  county  and  publication 
to  all  other  defendants, ^''*  which  means  that  at  least  the  person  in  pos- 
session will  have  actual  notice,  which  was  not  true  in  the  North  Laramie 
case.  Along  this  same  line  Virginia  has  an  interesting  special  provision 
for  federal  condemnation  proceedings  in  state  courts.  In  such  actions 
service  is  by  publication,^''^  with  a  copy  of  the  newspaper  mailed  to  all 
defendants  residing  in  the  state. ^^^  This  provision  and,  to  a  lesser  ex- 

390  Code  of  Va.  (1950),  §§55-168  through  55-201,  particularly  §§55-172  and  55-183. 

391  Note  75  supra. 

392  Comp.  Laws  of  Alas.,  §57-7-10;  Ariz.  Code  (1939),  §27-912;  Cal.  Code  of  Civ. 
Proc,  §1245;  111.  Anno.  Stat.,  c.  47,  §4;  N.Y.  Condemnation  Law,  §6;  Code  of  Va. 
(1950),  §§25-11  and  33-61;  the  general  provisions  which  govern  in  these  jurisdictions 
are  cited  in  notes  302  through  304  supra. 

393  Anno.  Laws  of  Mass.,  c.  79,  §  8. 

394  Mich.  Stat.  Anno.,  see  §§8.17,  8.47,  8.75,  8.108,  and  8.200;  Pa.  Stat.  Anno., 
Title  16,  §  524.  Title  26  of  the  Pennsylvania  statutes,  dealing  with  eminent  domain 
generally,  implies  that  at  least  the  occupier  of  the  property  will  know  of  the  proceed- 
ing. See  particularly  §  141  of  that  title.  Also  Title  16,  §  525  and  Title  26,  §  2  provide 
that  the  owners,  tenants,  and  occupiers  of  the  land  shall  be  provided,  without  cost, 
with  copies  of  the  plan  that  the  viewers  will  use  in  evaluating  the  property.  This 
may  also  be  a  form  of  notice. 

395  Code  of  Va.   (1950),  §25-68. 

396  Ibid.,  §  25-82. 
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tent,  the  Michigan  and  Pennsylvania  provisions  above  cited  are  not  at 
present  subject  to  attack  under  the  due  process  clause  because  of  the 
North  Laramie  case,  but  they  present  an  interesting  problem  with  re- 
spect to  the  equal  protection  clause.  Why,  for  example,  should  nonresi- 
dents be  denied  the  mailed  notice  given  to  residents  of  Virginia?  But 
again  such  a  question  is  beyond  the  scope  of  this  study. 

The  above  indicates  that  the  North  Laramie  case  may  some  day  be 
overruled  since  several  states  obviously  think  it  desirable  to  have  a  more 
strict  notice  requirement  than  the  Supreme  Court  at  present  applies. 
Similarly  some  jurisdictions  now  require  notice  at  least  by  mail  of  the 
fixing  of  assessments  for  local  improvements,  a  form  of  the  taxing 
power. ^^^  The  indication  is  that  many  states  do  not  approve  of  the  dis- 
tinction between  actions  based  on  governmental  powers  and  other  ac- 
tions insofar  as  notice  requirements  are  concerned,  or  at  least  that  the 
distinction  should  not  be  so  great  as  to  uphold  notice  by  publication  to 
known  parties  in  interest.  But  to  extend  the  Mullane  doctrine  to  these 
fields  would  require  the  overruling  of  a  number  of  Supreme  Court  cases. 
For  that  reason  the  Mullane  case  itself  cannot  be  said  to  control  in  these 
types  of  actions.  Any  extention  of  the  Mullane  doctrine  to  actions  based 
on  governmental  powers  will  have  to  wait  until  the  Supreme  Court  takes 
further  action  on  the  question. ^"^ 

II.  General  Considerations. — In  conclusion  there  are  two  Massachu- 
setts statutes  which  need  special  comment.  Insofar  as  pertinent  here 
they  read  as  follows : 

If  an  absent  defendant  ...  is  sued  with  .  .  .  others  on  a 
joint  contract,  .  .  .  the  summons  for  him  shall  be  left  with 
one  of  the  co-defendants,  if  there  is  any  within  the  common- 
wealth.^^^ 

In  an  action  against  insurance  companies  severally  liable  upon 
a  policy  of  insurance  ...  or  jointly  and  severally  liable  .  .  . 
or  in  a  suit  against  insurance  companies  brought  by  a  judg- 
ment creditor  under  a  policy  of  liability  insurance  .  .  .  serv- 
ice upon  any  one  of  said  companies  shall  be  a  valid  and  suffi- 
cient service  upon  all  of  such  companies  as  are  named  in  the 
process. *°° 

Under  both  of  these  statutes  it  seems  that  a  defendant  can  be  proceeded 
against  without  any  notice  whatsoever  unless  his  co-defendant,  who  was 

^^^  See  for  example:  Comp.  Laws  of  Alas.,  §16-1-84;  Cal.  Streets  and  Highways 
Code,  §§  5362  and  5363 ;  111.  Anno.  Stat.,  c.  24,  §  84-22 ;  Anno.  Laws  of  Mass.,  c.  80, 
§§  I  and  2 ;  Pa.  Stat.  Anno.,  Title  72,  §  5020-508. 

^^^  See  Fraser,  op.  cit.,  note  57  supra. 

389  Anno.  Laws  of  Mass.,  c.  223,  §  32. 

*oo  Ibid.,  c.  223,  §  39A. 
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served  with  process,  condescends  to  pass  along  a  warning.  These  stat- 
utes seem  to  be  in  conflict  with  the  holding  in  D'Arcy  v.  Ketchum.^°^ 
Such  process,  accompanied  by  mailed  notice  to  the  defendant  not  served, 
might  be  perfectly  valid  today;  but,  in  the  absence  of  any  official  notice 
whatsoever,  it  seems  contrary  to  the  due  process  clause  requirements. 

IV,  Statutes  of  Limitation 

This  study  cannot  be  considered  complete  without  giving  some  atten- 
tion to  the  due  process  problems  which  are  raised  by  statutes  of  limita- 
tion. For  example,  we  have  noted  that  in  Virginia  decedents'  estates  can 
be  handled  by  ex  parte  proceedings.  We  have  suggested  that  the  stat- 
ute which  allows  an  executor's  account  to  be  attacked  for  ten  years,*"^ 
is  not  a  denial  of  due  process.  On  the  other  hand  we  have  at  least  im- 
plied that  the  statute  which  requires  attacks  on  the  probate  of  wills  to 
be  made  within  one  year,*°^  may  be  a  denial  of  due  process.  It  is  neces- 
sary to  see  at  this  point  why  a  distinction  may  or  should  be  drawn  be- 
tween the  two  provisions. 

Statutes  providing  that  actions  relating  to  real  property  shall  not  be 
commenced  more  than,  say,  ten  years  after  the  cause  of  action  arose  are 
found  in  every  jurisdiction.  It  would  be  purest  folly  to  suggest  that 
such  a  statute  works  a  deprivation  of  property  without  due  process  of 
law  merely  because  the  right  of  action  is  cut  off  without  mailed  notice. 
Many  other  types  of  actions  are  covered  by  similar  statutes  and,  so  far 
as  we  know,  every  jurisdiction  also  has  a  general  limitation  statute  as  to 
all  types  of  actions  not  specifically  provided  for.  Why  then  should  we 
suggest  that  Virginia  should  not  provide  that  all  actions  challenging  a 
probated  will  must  be  brought  within  six  months  of  the  probate? 

To  begin  with,  the  only  statutes  of  limitation  which  we  want  to  criti- 
cize at  this  point  are  those  which  are  measured  from,  or  dependent  on, 
a  judicial  proceeding.  The  problem  is  clearly  presented  by  a  recent  Iowa 
statute  which  reads  as  follows : 

Section  i.  In  all  actions  or  in  proceedings  in  probate  where  an 
order,  judgment  or  decree  has  been  entered  prior  to  July  4, 
195 1,  based  upon  service  of  notice  by  publication  as  provided 
by  rule  sixty  (60)  of  the  Iowa  Rules  of  Civil  Procedure  or 
any  statute  authorizing  publication  of  notice  or  upon  service 
of  notice  by  publication  or  posting  pursuant  to  authorization 

*°i  Note  157  supra.  The  case  held  that  service  of  process  on  one  partner  did  not 
give  the  court  jurisdiction  over  the  other  partner  in  an  action  on  a  joint  debt. 

402  Note  274  supra. 

403  Notes  294  and  295  supra. 
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or  direction  of  any  court  of  competent  jurisdiction  in  the  State 
of  Iowa,  all  such  orders,  judgments  or  decrees  are  hereby  de- 
clared valid  and  of  full  force  and  effect,  unless  an  action  shall 
be  commenced  within  the  time  provided  in  section  two  (2) 
hereof  to  question  such  order,  judgment  or  decree,  or  any  right 
or  status  created,  confirmed  or  existing  thereunder. 

Section  2.  No  action  shall  be  maintained  in  any  court  to  ques- 
tion any  such  order,  judgment  or  decree,  or  any  right  or  status 
created,  confirmed  or  existing  thereunder  unless  such  action 
shall  be  commenced  within  one  (i)  year  from  July  4,  195 1.**'* 

Obviously  this  statute  is  intended,  at  least  in  part,  to  circumvent  possible 
complications  arising  from  the  Mullane  decision.  This  particular  statute 
presents  the  problem  clearly  because  under  other  laws  of  Iowa  an  inter- 
ested party  may  bring  an  action,  for  example  attacking  an  administra- 
tor's management  of  an  estate,  at  any  time  within  five  years  after  the 
cause  of  action  arose. 

Now,  suppose  that  the  Supreme  Court  requires  that  notice  of  an 
administrator's  accounting  be  given  by  mail  to  known  parties  in  inter- 
est, which  is  exactly  what  Iowa  apparently  expects.  Suppose  Jones  died 
in  1949  a  resident  of  Iowa,  his  will  was  probated  there  and  Brown  was 
made  administrator.  Smith  is  a  legatee  under  the  will.  If  Brown  made  a 
final  distribution  of  the  estate  in  January  of  195 1  but  did  not  file  any 
account  of  his  administration.  Smith,  under  the  general  statute  of  lim- 
itations, would  have  until  January  of  1956  to  bring  an  action  against 
Brown  for  faulty  administration  of  the  estate  and  to  force  him  to  ac- 
count. Conversely,  if  Brown  made  a  valid  court  accounting  in  January 
of  195 1,  Smith's  rights  would  be  ended  by  the  decree  therein.  But  if 
Brown  filed  an  account  in  January,  1951  and  gave  notice  to  Smith  only 
by  publication,*"^  which  we  have  assumed  would  be  insufficient  under  the 
due  process  clause ;  then  under  the  new  statute,  unless  Smith  finds  out 
about  the  accounting  and  challenges  it  before  July  4,  1952,  the  account 
will  be  conclusive.  Thus  Smith's  right  to  bring  an  action  against  Brown 
at  any  time  before  January  of  1956  would  be  worthless;  it  would  be 
ended  by  the  accounting  of  which  he  had  no  knowledge.  In  short  the 
statute  in  question  seeks  to  use  Brown's  accounting  decree  which  was 
unconstitutional  under  the  due  process  clause  as  a  legal  basis  for  re- 
ducing the  time  in  which  Smith  can  attack  Brown's  administration  of 

*"*  Iowa  House  Bill  No.  227,  approved  March  9,  1951.  See  also  Wisconsin  Statutes, 
§330.52  (c.  295,  Laws  of  1951)  to  the  same  effect. 

405  As  Rule  60  of  the  Iowa  Rules  of  Civil  Procedure  allowed  at  least  up  to  the 
date  of  the  act. 
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the  estate.  In  effect  the  account  is  made  vaHd  by  indirection  though  if 
it  were  attacked  directly  it  would  be  void  for  want  of  due  process. 

The  situation  thus  presented  is  closely  analogous  to  Griffin  v. 
Griffin.*^^  There  plaintiff  recovered  a  judgment  in  New  York  without 
giving  any  notice  whatsoever  to  the  defendant.  Plaintiff  sued  the  de- 
fendant on  this  judgment  in  the  courts  of  the  District  of  Columbia.  She 
pointed  out  that  by  New  York  practice  the  defendant,  since  he  had  had 
no  notice,  might  come  into  court  after  judgment,  plead  a  good  defense, 
and  have  the  judgment  reopened.  She  argued  that  he  should  be  allowed 
to  plead  these  same  defenses  in  the  suit  on  the  judgment  and  that  he 
would  then  not  be  deprived  of  property  without  due  process  of  law.  The 
Supreme  Court  denied  this  claim,  holding  that  a  judgment  void  for  want 
of  due  process  could  not  be  made  good  by  merely  giving  the  defendant, 
in  a  second  action,  the  due  process  which  he  had  been  denied  in  the  first. 

Now  the  new  Iowa  statute  attempts  to  use  a  void  judgment  as  a  basis 
for  terminating  the  defendant's  rights.  It  is  to  be  done  through  a  stat- 
ute of  limitations  instead  of  through  a  second  action,  but  the  result  is 
the  same  as  that  which  the  Supreme  Court  refused  to  allow  in  the 
Griffin  case. 

In  other  words,  suppose  that  New  York  had  had  a  statute  which 
provided  that  no  action  should  be  commenced  after  December  31,  1939 
to  attack  for  want  of  notice  any  order,  judgment,  or  decree  entered 
prior  to  January  i,  1939.  And  suppose  Mrs.  Griffin  had  waited  until 
January  of  1940  to  sue  Mr.  Griffin  on  her  judgment.  Surely  the  Su- 
preme Court  decision  would  not  have  been  altered  because  of  the  New 
York  statute  of  limitations;  and  yet  the  Iowa  statute  seeks  to  force 
such  a  contrary  result. 

The  problem  amounts  to  this ;  a  judgment  which  is  entered  without 
due  process  is  void,  not  merely  voidable.  Generally  speaking  such  a  judg- 
ment is  a  nullity.  As  an  exception  to  this,  if  the  defendant  who  was 
denied  due  process  later  learns  of  the  judgment  and  does  nothing  to 
protect  his  interests,  he  may  be  held  to  have  waived  his  right  to  challenge 
the  judgment.  The  Iowa  statute,  in  effect,  provides  that  the  defendant 
shall  be  held  to  have  waived  his  rights  after  one  year,  even  if  he  did  not 
have  any  knowledge  of  the  judgment.  The  normal  examples  of  situa- 
tions in  which  the  right  to  attack  a  void  judgment  is  lost  all  assume 
that  the  defendant  had  knowledge  of  the  void  proceeding  and  then 
waived  his  right  to  attack.  We  submit  that  the  Iowa  statute,  to  the  ex- 
tent that  it  seeks  to  deprive  parties  of  the  right  to  attack  judgments 

*08  Note  15s  supra. 
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which  are  constitutionally  void  for  want  of  due  process,  without  giving 
those  parties  notice  of  the  void  judgment,  is  itself  unconstitutional  for 
want  of  due  process. 

The  law  indulges  in  a  maxim  that  "ignorance  of  the  law  is  not  an 
excuse."  For  that  reason  the  new  Iowa  statute  will  be  presumed  to  be 
known  by  everyone.  But  the  law  does  not  presume  that  all  parties  in 
interest  know  of  all  judicial  proceedings  involving  their  interests.  On 
the  contrary  the  due  process  clause  conclusively  denies  such  a  presump- 
tion and  requires  that  actual  notice  be  given  to  all  parties  insofar  as 
that  is  reasonably  possible.  If  the  Iowa  statute  had  said  that  all  actions 
to  require  fiduciaries  to  account  for  their  administration  prior  to  July  4, 
1951,  shall  be  commenced  before  July  4,  1952;  there  would  be  no  con- 
stitutional objection.  That  would  be  a  normal  type  of  statute  of  limita- 
tions. But  in  Griffin  v.  GrifUn  the  Supreme  Court  held  that  a  judgment 
void  for  want  of  notice  could  not  be  made  valid  by  allowing  the  defend- 
ant to  present  his  defenses  later.  By  analogy  it  would  seem  that  a  void 
judgment  cannot  be  made  valid  by  a  statute  which  does  not  allow  the 
defendant  to  raise  his  defenses  later. 

The  Virginia  situation  presents  a  really  identical  problem.  Assume, 
for  the  moment,  that  the  Virginia  procedure  will  not  be  upheld  as  an 
"old  established"  practice.  In  that  case  both  the  ex  parte  probate  of  wills 
and  the  ex  parte  accountings  are  void  for  want  of  due  process.  Further- 
more, the  statutes  of  limitation,  one  year  for  probate  and  ten  years  for 
accounting,  are  subject  to  the  same  criticism  as  the  Iowa  statute  insofar 
as  they  cut  off  without  notice  the  rights  of  the  parties  in  interest  to  at- 
tack the  void  proceedings.  But,  as  a  practical  matter,  the  ten  year  "stat- 
ute of  limitation"  as  to  accountings  does  no  harm.  If  there  had  been 
no  accounting  at  all,  the  general  five  year  statute  of  limitation  in  Vir- 
ginia would  bar  the  right  of  the  interested  parties  to  demand  an  account- 
ing. Thus  the  ten  year  statute  does  not  deprive  the  parties  of  anything, 
on  the  contrary  it  gives  the  parties  additional  time.  For  that  reason  it 
cannot  be  attacked  as  a  denial  of  due  process  ;*°^  unless  there  is  denial 
because  of  the  restrictions  which  Virginia  places  on  the  subject  matter 
of  this  right  to  challenge  the  accounting.^''^ 

The  one  year  statute  as  to  attacks  on  the  probate  of  a  will  presents  a 
different  problem.  It  obviously  cuts  down  the  rights  of  the  parties  in 
interest  without  giving  them  notice,  and  is  thus  subject  to  the  same 
criticism  as  the  Iowa  statute.  But  in  addition,  unlike  the  Iowa  statute, 

^^'^  See  Tyler  v.  Judges  of  the  Court  of  Registration,  cited  note  119  supra, 
^os  See  note  275  supra  and  the  accompanying  discussion. 
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the  time,  under  the  Virginia  provision,  is  measured  from  the  order 
admitting  the  will  to  probate,*"^  A  strong  argument  can  be  made  that 
since  the  order  was  void  for  want  of  due  process,  it  is  legally  non- 
existent, and  no  legal  time  period  can  be  measured  from  it.  That  is  to 
say,  legally  there  is  no  order  admitting  the  will  to  probate,  and  there- 
fore the  one  year  period  measured  from  the  order  has  not  even  begun 
to  run,  much  less  expired.  It  is  impossible  to  say  whether  the  Supreme 
Court  would  accept  this  sort  of  theory.  That  depends  on  just  how  much 
legal  existence  a  void  order  has.  But  the  argument  would  be  presented  in 
the  alternative,  the  other  possibility  being  that  the  statute  of  limitations 
had  run  but  that  it  was  a  deprivation  of  property  without  notice  as  in 
the  Iowa  case. 

A  statute  of  limitations  is  perfectly  valid  when  it  provides  that  no 
action  shall  be  maintained  more  than  X  years  or  months  after  the  cause 
of  action  arose.  But  a  judicial  proceeding  does  not  normally  give  rise  to 
a  cause  of  action.  Usually  a  judicial  proceeding  is  supposed  to  determine 
a  cause  of  action.  For  that  reason,  a  statute  of  limitation  would  seem  to 
be  meaningless  as  a  matter  of  constitutional  law  when  it  measures  its 
time  period  from  a  judicial  proceeding  which,  as  a  matter  of  law,  is 
nonexistent,  as  in  the  Virginia  situation ;  or  when  it  attempts  to  validate 
a  judicial  proceeding  which  was  invalid,  as  the  Iowa  statute  does, 

V.  Conclusions 

This  study  of  the  Mullane  case  has  produced  two  major  observations 
which  may  well  come  as  a  surprise  to  many  lawyers  and  legislators.  First, 
that  the  Supreme  Court  has  not  clearly  held  that  notice  by  publication 
was  sufficient  in  in  rem  actions  other  than  those  involving  unknown 
parties  or  governmental  powers.  Second,  that  there  are  a  surprisingly 
large  number  of  state  statutes  requiring  notice  by  mail  in  various  types 
of  in  rem  actions  in  which  many  people  have  thought  that  notice  by 
publication  would  suffice. 

It  is  hard  to  say  precisely  what  the  effect  of  the  Mullane  case  will  be 
on  notice  requirements  generally.  We  can  say  that  the  Mullane  case  will 
not  be  controlling  precedent  in  other  types  of  actions.  But  this  is  not 
because  Mr.  Justice  Jackson  said  that  the  Court  did  not  disturb  the 
"established  rules."  Rather  it  is  because  all  due  process  cases  are  con- 
trolling only  as  to  their  own  fact  situations  and  because  there  are  no 
Supreme  Court  cases  establishing  "rules"  as  to  publication  of  notice  in 
fact  situations  at  all  similar  to  the  Mullane  case. 

409  Code  of  Va.  (1950),  §64-85. 
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If  the  Mullane  case  were  surrounded  by  other  Supreme  Court  deci- 
sions as  to  notice  by  pubHcation,  it  might  be  sufficient  to  end  the  analysis 
of  its  effect  with  the  observation  that  it  will  not  be  "controlling"  prece- 
dent in  other  types  of  cases ;  that  it  is  controlling  only  with  respect  to 
common  trust  funds  or  at  most  trust  accountings  generally.  But  it  has 
been  shown  that  the  Mullane  case  is  not  surrounded  by  other  decisions ; 
on  the  contrary  there  are  many  types  of  in  rem  actions  for  which  the 
Court  has  never  decided  the  notice  requirements.  That  being  the  case, 
the  importance  of  the  Mullane  case  will  not  be  as  a  controlling  precedent, 
but  rather  as  a  persuasive  precedent,  and  an  indication  of  how  the  Court 
feels  about  publication  as  a  means  of  giving  notice. 

For  this  reason  it  is  submitted  that  the  two  most  important  statements 
in  the  Mullane  case  are  that : 

It  would  be  idle  to  pretend  that  publication  alone  ...  is  a 
reliable  means  of  acquainting  interested  parties  of  the  fact 
that  their  rights  are  before  the  courts,*" 

and: 

However  it  may  have  been  in  former  times,  the  mails  today 
are  recognized  as  an  efficient  and  inexpensive  means  of  com- 
munication. (Emphasis  ours.)*^^ 

These  statements  seem  to  indicate  clearly  a  willingness  on  the  part  of 
the  Court  to  hold  publication  insufficient  as  to  known  parties  if  such  a 
holding  can  be  made  without  too  seriously  disrupting  the  system  of  past 
holdings  by  the  Court. 

Therefore,  it  seems  likely  that  in  the  future  the  Supreme  Court  will 
hold  in  other  types  of  actions  that  notice  must  be  given  by  mail,  es- 
pecially if  the  counsel  arguing  the  case  can  show  that  there  are  no 
earlier  cases  holding  to  the  contrary.  As  we  have  seen,  this  can  be  shown 
in  all  types  of  actions  studied  except  those  involving  governmental 
powers,  and  those  involving  notice  to  unknown  parties.  Furthermore,  in 
persuading  the  Court  to  disregard  dictum  in  earlier  cases,  the  above 
statement  as  to  the  efficacy  of  the  mails  today  should  be  most  useful. 
And,  finally,  the  tendency  in  many  states  today  to  require  notice  by 
mail  in  most  in  rem  actions,  regardless  of  the  Supreme  Court  dictum 
and  holdings  as  to  the  adequacy  of  publication,  should  be  sufficient  to 
resolve  any  doubts  which  the  Court  might  have  as  to  the  reasonableness 
and  feasibility  of  requiring  notice  by  mail  in  these  other  types  of  in  rem 
actions. 

*i°  339  U.S.  at  315. 
*"  339  U.S.  at  315, 
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Specifically,  as  to  common  trust  fund  statutes,  there  are  three  types 
of  provisions  which  may  be  subject  to  question.  First,  those  statutes 
which  are  silent  as  to  accounting;  in  three  states,  Alabama,  Delaware, 
and  Indiana,  executor's  accountings  are  based  on  notice  by  publication 
only.  If  these  states  fix  trust  accounting,  and  particularly  common  trust 
fund  procedure,  by  analogy  with  executor's  accountings,  they  will  not 
meet  the  Mullane  requirements.  Second,  in  states  where  a  common  trust 
fund  accounting  is  not  required,  the  accounts  for  the  common  fund  may 
be  settled  as  part  of  the  accounting  for  each  of  the  component  trusts. 
In  some  of  these  states,  notably  West  Virginia, ^^"  the  statutes  as  to 
notice  in  trust  accountings  generally  are  at  least  subject  to  question. 
Third,  most  of  the  states  which  have  common  trust  fund  statutes,  in- 
cluding all  those  which  follow  the  Uniform  Act,  leave  notice  to  the 
discretion  of  the  court.  We  have  suggested  that  it  might  be  advisable 
to  amend  these  statutes,  to  require  notice  by  mail  to  known  parties  in 
interest  as  a  minimum,  in  order  to  prevent  confusion  and  unnecessary 
litigation.  The  Idaho  provision  is  particularly  subject  to  criticism  in 
this  respect  because  its  wording  encourages  the  idea  that  notice  by 
posting  may  be  sufficient  unless  there  are  special  factors  influencing  the 
court  to  order  further  notice. 

In  addition  to  the  problem  of  deciding  what  form  of  notice  must  be 
given,  the  Mullane  case  presents  the  question  :  What  persons  are  entitled 
to  notice?  In  the  introduction  to  this  study,  we  pointed  out  that  three 
states,  Maine,*^^  New  York,*^*  and  Oklahoma,''^^  have  enacted  common 
trust  fund  legislation  in  the  past  year  which  seems  to  have  been  influ- 
enced by  the  Mullane  decision.  The  study  indicated  that  the  New  York 
statute  was  not  subject  to  any  serious  question.  But  both  the  Maine 
provision  and  the  Oklahoma  provision  are  subject  to  question  with  re- 
spect to  the  persons  entitled  to  notice.  Both  provide  for  notice  by  mail 
to  known  "beneficiaries"  and  then  say  that  the  decree  shall  be  conclusive 
against  all  interested  "persons."  This  difference  in  wording  leaves  the 
way  open  for  interested  "persons"  who  were  not  given  notice  to  raise 
the  due  process  objection.  It  would  seem  that  the  statutes  should  require 
notice  by  mail  to  "all  interested  persons"  who  are  known  to  the  trustee, 
or  even  better,  specify  who  the  interested  persons  are,  and  make  the 

412  Perhaps  also  California,  Delaware,  Indiana,  Alabama,  and  other  states  where 
the  notice  for  common  trust  fund  accountings  is  not  specified  by  statute,  and  the 
notice  for  trust  accountings  generally  may  be  chosen  by  analogy. 

413  Note  226  supra. 

414  Note  176  supra. 

415  Note  233  supra. 
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decree  conclusive  only  as  to  those  specified.  But  if  specification  is  at- 
tempted it  is  necessary  to  exercise  care  to  include  all  those  classes  of 
persons  who  really  have  a  substantial  interest  or  the  trustee  will  not  be 
fully  protected ;  that  may  be  the  case  in  Massachusetts.*^^  Finally,  we 
noted  that  the  Massachusetts  statute  may  be  unduly  burdensome  in  that 
it  does  not  allow  notice  by  publication  to  those  persons  in  interest  whose 
addresses  do  not  come  to  the  attention  of  the  trustee,  but  rather  requires 
that  the  trustee  ascertain  such  addresses  no  matter  how  difficult  this 
may  be. 

Further,  we  have  indicated  that  there  is  no  logical  reason  for  giving 
less  notice  in  other  types  of  accounting  than  is  given  in  common  trust 
fund  accounting.  This  realization  seems  to  have  inspired  the  new  Ne- 
braska statute  mentioned  in  the  introduction.*^^ 

Also,  in  all  types  of  actions  in  which  some  states  allow  notice  by 
publication  to  known  parties,  there  are  other  states  which  require  notice 
by  mail.  Thus,  obviously,  notice  by  mail  is  considered  reasonable  and 
feasible  by  some  states  in  each  type  of  action  which  we  have  considered. 
From  this  we  have  concluded  that,  in  actions  which  do  not  involve 
governmental  powers,  the  Supreme  Court  is  likely  to  require  notice  by 
mail  to  known  parties.  This  likelihood  will  disappear  if  the  procedure 
in  question  qualifies  as  an  "old  established  practice."  But,  we  have  sug- 
gested that  notice  by  publication,  leading  to  a  conclusive  judgment,  may 
not  be  an  "old  established  practice,"  but  rather  a  modern  modification 
of  the  old  practice,  and  therefore  the  Supreme  Court  might  not  approve 
it.  The  old  practice,  which  left  the  judgment  subject  to  attack  for 
many  years,  probably  gave  more  protection  to  the  parties  in  interest  than 
a  published  notice  now  gives.  For  that  reason  the  Supreme  Court  may 
not  be  inclined  to  consider  publication  as  an  acceptable  modification  of 
the  older  practice. 

The  State  of  Michigan  has,  by  a  recent  statutory  amendment,"^  in- 
dicated a  fuller  realization  of  this  possible  scope  of  the  Mullane  doctrine 
than  is  found  in  any  of  the  other  statutory  changes  referred  to  above. 
But  the  Michigan  amendment,  like  the  Nebraska  statute  on  accounting, 
fails  to  give  proper  weight  to  the  theory  that  the  settling  of  a  decedent's 
estate  is  all  one  proceeding.*"  Under  that  theory,  if  notice  is  given  by 
mail  at  the  first  step  in  the  proceeding,  (the  probate  of  the  will,  or  the 

*^^  See  the  discussion  accompanying  note  224  supra. 
*i^  Note  16  supra. 

418  §27.3178(32)  of  the  Mich.  Stat.  Anno. 

419  This  theory  is  discussed  fully  in  the  analysis  of  Goodrich  v.  Ferris,  Appendix  B., 
infra. 
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appointment  of  the  administrator),  that  notice  will  apply  to  the  later 
steps  in  the  proceeding  also,  such  as  the  accountings.  To  meet  the  due 
process  requirements  it  is  necessary  to  give  notice  by  mail  of  these  later 
steps  only  to  those  parties  in  interest  who  have  requested  it  and  those 
parties  in  interest  who  for  some  reason  were  not  notified  of  the  first 
step  in  the  proceeding.  Those  parties  who  received  notice  of  the  first  step 
and  do  not  request  further  notice,  are  held  to  have  waived  their  right 
to  notice  of  the  later  steps.  However,  it  should  be  noted  that  notice  by 
publication  should  probably  still  be  given  at  the  later  stages  to  assure 
coverage  of  any  possible  unknown  parties  in  interest  who,  never  having 
been  notified  by  mail,  cannot  be  said  to  have  waived  further  notice. 

Similarly,  Nebraska  might  have  been  more  in  keeping  with  the  over- 
all due  process  picture  if  the  statute  there  had  required  notice  by  mail 
when  the  will  was  admitted  to  probate  or  the  administrator  appointed, 
and  then  notice  by  mail  of  the  accounting,  only  to  those  who  specifically 
requested  such  notice. 

One  more  suggestion  might  be  made,  directed  to  those  statutes  which 
do  require  notice  by  mail.  The  Supreme  Court  in  the  Mullane  case  re- 
quired notice  "at  least  by  ordinary  mail."*""  Many  state  statutes  require 
notice  by  registered  mail.  At  this  point  a  distinction  should  be  drawn. 
If  the  mailing  is  not  only  a  notice  but  also  a  service  of  process,  regis- 
tered mail  is  a  good  idea,  the  receipt  serving  as  proof  of  process.  But  if 
there  is  also  publication,  that  publication  can  still  serve  as  the  service  of 
process  insofar  as  giving  the  trial  court  jurisdiction  is  concerned.  Then 
the  mailed  notice  is  no  more  than  a  notice  to  meet  the  due  process  re- 
quirement and  is  not  related  to  jurisdiction  in  the  constitutional  sense. 
According  to  the  Mullane  case,  this  notice  may  be  by  ordinary  mail  and 
thus  much  less  expensive.  Proof  of  the  notice  could  be  by  an  affidavit 
which  became  part  of  the  record,  and  no  return  receipts  would  be  neces- 
sary. In  in  rem  proceedings,  particularly  those  which  are  likely  to  involve 
a  substantial  number  of  parties,  dropping  the  word  "registered"  from 
the  mailing  statutes  would  effect  a  considerable  reduction  in  costs  with- 
out, it  would  seem,  endangering  the  constitutional  validity  of  the  statute 
in  question.  Probably  the  statutes  should  be  phrased  in  the  alternative 
to  allow  either  registered  mail  which  would  be  both  notice  and  service 
of  process,  or  publication  of  the  service  of  process  and  ordinary  mail  to 
give  notice.  Of  course,  the  publication  would  be  necessary  if  there  were 
any  unknown  parties. 

The  ultimate  conclusion  then  is  that  the  various  state  statutes  which 

*20  339  U.S.  at  318. 
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now  allow  actions  based  on  notice  by  publication  to  known  parties  in  in- 
terest, should  be  modified  to  require  notice  by  mail  to  those  parties  whose 
names  and  addresses  are  known  or  can  be  easily  discovered.  Logically 
this  requirement  should  be  followed  for  the  simple  reason  that  the  pur- 
pose of  the  due  process  clause  is  to  give,  where  feasible,  actual  warning  of 
pending  actions.  Publication  does  not  give  such  an  actual  warning.  That 
has  been  recognized  at  least  since  Pennoyer  v.  Neff,  and  is  reaffirmed 
in  the  Mullane  case.  But  further,  the  Mullane  case  seems  to  be  the  first 
step  toward  recognizing  the  mails  as  a  reasonable  and  inexpensive  com- 
promise between  the  ineffective  warning  by  publication  and  the  unduly 
burdensome  personal  service  which  has  heretofore  been  considered  as 
the  primary  alternative.  Thus  the  Mullane  case  has  stated  a  theory 
whereby  the  Supreme  Court  can  denounce  publication  as  a  means  of 
notifying  known  parties  ;  logically  the  Court  should  so  denounce  it ;  and 
equally  it  behooves  the  several  states  to  avoid  the  necessity  for  numerous 
Supreme  Court  decisions  on  the  subject  by  changing  the  pertinent 
notice  statutes  before  Supreme  Court  decisions  make  such  changes 
absolutely  necessary. 


APPENDIX  A 

The  Due  Process  Claims  of  the  Appellant  in  Mullane  v.  Central  Hanover 
Bank  and  Trust  Co.,  339  U.S.  306,  70  S.Ct,  652,  (1950),  as  set  out  in 
appellant's  brief  at  page  15  et  seq. 


Due  process  with  respect  to  judicial  proceedings  requires  the  es- 
sentials set  out  below. 

(a)  That  the  State,  from  which  the  Court  derives  its  authority 
possess  jurisdiction  over  the  subject  matter.  Appellant  concedes 
that  in  this  case  the  State  of  New  York  has  jurisdiction  over  the 
assets  of  the  common  trust  fund  constituting  the  res. 

(b)  Where  the  judgment  purports  to  destroy  rights  founded  upon 
relations  between  persons,  the  State  from  whence  the  Court  re- 
ceives its  power  must  have  jurisdiction  over  the  persons  involved. 
Appellant  further  grants  that  in  this  case  the  State  of  New  York 
has  a  limited  jurisdiction  over  the  persons,  including  nonresidents, 
interested  in  the  income  of  such  of  said  48  inter  vivos  trusts  as 
have  their  situs  of  administration  in  New  York.  Such  limited 
power  is  sufficient  for  New  York  to  authorize  its  courts  to  render 
a  judgment  in  personam  against  such  persons  to  the  extent  neces- 
sary for  the  proper  administration  of  the  said  fund,  provided  this 
State  require  such  a  notice  of  hearing  and  opportunity  to  be  heard 
as  will  satisfy  due  process  of  law. 

(c)  That  the  interested  parties  must  be  provided  with  reasonable 
notice  of  the  precise  time  and  place  of  a  specific  judicial  proceeding 
and  an  opportunity  to  be  heard. 

(d)  Some  supplementary  method  of  service,  such  as  mailing,  must 
be  supplied  in  addition  to  mere  publication  or  service  on  a  state 
official  in  a  case  where  the  State,  although  possessing  a  limited 
jurisdiction  in  personam,  attempts  to  confer  upon  its  courts  power 
to  take  away  rights  in  personam. 

II 

The  test  of  the  adequacy  of  the  notice  under  the  due  process  clause 
is  a  practical  one  dependent  upon  the  nature  of  the  rights  sought 
to  be  affected  by  the  judicial  power  and  upon  all  the  circumstances 
of  the  case. 

Although  the  names  and  addresses  of  the  persons,  including  non- 
residents, who  are  currently  interested  in  the  income  of  said  48 
inter  vivos  trusts,  are  on  the  books  of  the  trust  company,  the  Act 
requires  a  notice  of  hearing  in  which  they  are  not  named,  and 
which  is  served  by  local  publication  only  without  mailing.  Such 
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notice  violates  due  process  of  law  even  if  the  present  proceedings 
were  entirely  in  rem  or  were  wholly  quasi  in  rem. 

A  fortiori,  since  the  decree  herein  purports  to  take  away  personal 
rights  of  said  persons  whose  names  and  addresses  are  on  the  books 
of  the  Trust  Company,  service  upon  them  by  a  local  publication 
only,  in  which  they  are  not  named,  and  without  mailing,  contra- 
venes due  process  of  law. 

(The  emphasis  above  is  Mullane's.) 

Mullane  then  devotes  some  fifty  pages  of  his  brief  to  proving  the  above 
points  (pages  34  through  '^'j  of  appellant's  brief).  The  following  arguments 
in  particular  are  worthy  of  note.  (Page  34  et  seq.  of  appellant's  brief.) 

Some  of  the  basic  requirements  of  'due  process'  with  respect  to 
judicial  proceedings  are  those  listed  below. 

The  State,  from  which  the  Court  derives  its  authority,  must  possess 
jurisdiction  over  the  subject  matter  or  res  affected  by  the  judg- 
ment. Restatement  of  Conflict  of  Laws,  sec.  43 ;  American  Land 
Co.  V.  Zeiss,  219  U.S.  47. 

Where  the  judgment  purports  to  destroy  rights  in  personam,  i.e., 
those  founded  upon  relations  between  persons,  the  State  from 
whence  the  Court  receives  its  power  must  have  jurisdiction  over 
the  persons  between  whom  the  relation  exists.  Restatement  of 
Conflict  of  Laws,  sec.  43  ;  Pennoyer  v.  Neff,  95  U.S.  714. 

The  interested  parties  must  be  provided  with  reasonable  notice  of 
the  precise  time  and  place  of  a  specific  judicial  proceeding  and  an 
opportunity  to  he  heard,  whether  the  proceeding  be  in  rem,  quasi 
in  rem  or  in  personam.  Hassall  v.  Wilcox,  130  U.S.  493,  504; 
Priest  V.  Las  Vegas,  232  U.S.  604 ;  Windsor  v.  McVeigh,  93  U.S. 
274,  278-284;  Jacob  V.  Roberts,  223  U.S.  261,  265-267;  Grannis 
v.  Ordean,  234  U.S.  385,  393;  McDonald  v.  Malbee,  243  U.S.  90, 
92  ;  Griffin  v.  Griffin,  327  U.S.  220,  228  ;  Roller  v.  Holly,  176  U.S. 
398,  409;  Restatement  of  Conflict  of  Laws,  sec.  75. 

Some  supplementary  method  of  service,  such  as  mailing,  must  be 
provided  in  addition  to  mere  publication  or  service  on  a  state 
official,  in  a  case  where  a  State,  possessing  a  limited  personal 
jurisdiction  over  the  defendant,  attempts  to  confer  upon  its  courts 
power  to  take  away  any  of  his  rights  in  personam,  McDonald  v. 
Mahee,  supra;  Webster  v.  Reid,  52  U.S.  437 ;  Wuchter  v.  Pizzutti, 
276  U.S.  13.  .  .  . 

For  the  purposes  of  this  argument,  we  assume  that  the  State  of 
New  York  has  jurisdiction  over  the  assets  of  the  common  trust 
fund  constituting  the  res,  Hutchison  v.  Ross,  262  N.Y.  381  ;  Re- 
statement of  Conflict  of  Laws,  sec.  299.  Therefore  there  is  no 
issue  raised  herein  relating  to  the  jurisdiction  of  such  State  over 
the  assets  of  the  common  trust  fund.  .  .  . 

Since  a  right  in  personam  'is  a  legally  enforceable  claim  of  a  person 
against  another  that  the  other  shall  do  a  given  act  or  shall  not  do 
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a  given  act'  (Restatement  of  Conflict  of  Laws,  sec.  42,  comment 
b),  it  is  an  essential  deduction  that  rights  in  personam  are  founded 
upon  intangible  relations  between  persons. 

It  further  necessarily  follows  that  in  order  to  destroy  such  intangi- 
ble relations  the  State  must  have  jurisdiction  over  the  persons 
between  whom  such  intangible  relations  exist.  Such  is  the  exact 
ruling  of  this  Court  in  a  recent  decision  Estin  v.  Estin,  331  U.S. 
541,  decided  June  7,  1948,  wherein  the  Court  held  (p.  548)  : 

'Jurisdiction  over  an  intangible  can  indeed  only  arise  from 
control  or  power  over  the  persons  whose  relationships  are  the 
source  of  the  rights  and  obligations  .  .  .' 

Since  such  power  can  be  based  on  an  implied  consent,  Wuchter  v. 
Pissutti,  276  U.S.  13,  or  on  certain  minimum  contacts  within  the 
jurisdiction,  International  Shoe  Machinery  v.  Washington,  326 
U.S.  310,  we  also  presume,  for  the  purposes  of  this  discussion, 
that  the  State  of  New  York  has  a  limited  personal  jurisdiction 
over  such  of  the  nonresident  persons  who  are  interested  in  the 
income  of  the  common  trust  fund  by  virtue  of  their  interest  in 
the  income  of  such  of  the  48  underlying  trusts  as  have  their  situs 
of  administration  in  New  York,  which  is  adequate  for  the  State 
to  authorize  its  courts  to  render  a  judgment  in  personam  against 
such  interested  individuals  to  the  extent  only  that  it  is  necessary 
for  the  proper  administration  of  the  common  trust  fund,  provided 
that  the  State  require  such  a  notice  of  hearing  and  opportunity  to 
be  heard  as  will  satisfy  'due  process.' 

It  is  well  established  that  a  statute  is  unconstitutional  which  au- 
thorizes the  destruction  of  rights  in  personam  by  the  exercise  of 
judicial  power  if  the  enactment  fails  to  require  such  a  notice  of 
hearing  and  opportunity  to  be  heard  as  accords  with  the  standards 
of  'due  process,'  even  though  the  State  has  jurisdiction  over  the 
subject  matter  and  over  the  person  whose  rights  in  personam  are 
destroyed,  Wuchter  v.  Pizzutti,  supra,  McDonald  v.  Mabee,  supra. 

Consequently  the  single  narrow  issue  before  this  Court  on  this 
point  is  whether  or  not  Section  loo-c  is  unconstitutional  because 
the  notice  of  hearing  it  requires  does  not  come  up  to  the  norm  set 
by  'due  process.' 

(Again  the  emphasis  is  Mullane's.) 
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American  Surety  Co.  v.  Baldwin,  287  U.S.  156,  53  S.Ct.  98,  (1932) 

Baldwin  obtained  a  judgment  against  the  Singer  Sewing  Machine  Co. 
and  one  Anderson  for  a  tort.  They  wished  to  appeal  and  the  Surety  Co. 
put  up  a  bond  guaranteeing  payment  within  30  days  if  the  judgment  was 
affirmed.  This  was  a  necessary  prerequisite  to  the  appeal.  The  judgment 
was  affirmed  as  to  Anderson  and  reversed  as  to  the  Singer  Co.  Anderson 
did  not  pay  the  judgment  and  so,  after  30  days  Baldwin,  without  any  notice 
to  the  principal  defendants  or  the  Surety  Co.,  obtained  a  judgment  against 
the  Surety  Co.  on  the  bond. 

The  Surety  Co.  moved  to  vacate  this  judgment.  The  motion  was  denied. 
The  denial  was  appealed  to  the  state  supreme  court,  and  the  Surety  Co.  in 
this  appeal  suggested  for  the  first  time  that  the  judgment  without  notice 
was  a  denial  of  due  process  under  the  Fourteenth  Amendment.  The  state 
supreme  court  affirmed  the  denial  of  the  motion  without  opinion,  and  the 
Surety  Co.  sought  a  writ  of  certiorari  from  the  United  States  Supreme 
Court.  In  this  case  the  Court  denied  the  writ  because  the  federal  question 
had  not  been  seasonably  raised. 

While  the  above  proceeding  was  going  on,  the  Surety  Co.  brought  an 
action  in  the  federal  courts  to  enjoin  Baldwin  from  enforcing  his  judgment. 
The  district  court  held  for  Baldwin,  the  circuit  court  reversed,  and  Baldwin 
sought  a  writ  of  certiorari  from  the  Supreme  Court.  On  this  writ  the  Court 
reversed  the  circuit  court  and  held  that  the  Surety  Co,  was  not  denied  due 
process  since  it  had  had  an  adequate  remedy  under  state  practice  in  that 
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it  could  have  appealed  the  judgment  on  the  bond.  The  fact  that  the  Surety 
Co.  mistook  its  remedy  when  it  sought  to  vacate  the  judgment,  and  has  now 
lost  its  right  to  appeal  through  the  passage  of  time,  is  of  no  consequence. 

Baker  v.  Baker,  Eccles  &  Co.,  242  U.S.  394,  37  S.Ct.  152,  (1917) 

Baker  died  in  Tennessee  owning  stock  in,  and  an  obligation  of,  the 
Company  which  was  a  Kentucky  corporation.  His  widow  lived  in  Tennessee 
where  by  statute  she  was  entitled  to  all  of  his  personal  property.  His  mother 
lived  in  Kentucky  where  by  statute  the  widow  and  the  mother  would  share 
equally  in  the  decedent's  personal  estate.  The  widow  brought  an  action  in 
Tennessee  serving  the  mother  by  publication  only,  in  which  it  was  deter- 
mined that  Baker  had  been  domiciled  in  Tennessee.  The  court  awarded  the 
entire  estate  to  the  widow.  In  the  present  action  the  widow  sued  in  Kentucky 
to  force  the  Company  to  assign  the  stock  to  her  and  pay  the  debt  to  her. 
She  set  up  the  Tennessee  judgment  as  res  judicata. 

The  mother  intervened  and  claimed  that  Baker  had  been  domiciled  in 
Kentucky  and  that  she  was  therefore  entitled  to  one-half  of  his  estate.  The 
Kentucky  court  upheld  the  mother.  The  issue  presented  to  the  Supreme 
Court  was  whether  the  Tennessee  judgment  was  entitled  to  full  faith  and 
credit.  The  Court  conceded  that  the  situs  of  a  decedent's  personal  estate  is 
the  state  of  his  domicile  at  the  time  of  his  death,  but  noted  that  this  is  merely 
a  common  law  rule  and  does  not  involve  constitutional  rights. 

The  Court  held  that  every  state  has  the  right  to  determine  the  domicile 
of  any  decedent,  but  that  such  a  determination  will  be  binding  only  with 
respect  to  property  located  in  the  state.  The  Court  noted  that  because  of 
this  rule,  the  only  way  to  avoid  piecemeal  distribution  of  an  estate  is  for 
one  state  to  get  jurisdiction  in  personam  over  all  of  the  claimants.  The 
Court  held  that  the  publication  in  Tennessee  did  not  give  that  court  in 
personam  jurisdiction  over  the  mother.  Consequently  the  decree  of  that 
court  did  not  bind  the  mother  with  respect  to  the  stock  and  the  debt,  both 
of  which  had  physical  situs  with  the  Company  in  Kentucky. 

Coe  V.  Armour  Fertiliser  Works,  237  U.S.  413,  35  S.Ct.  625,  (1915) 

Armour  had  obtained  a  judgment  against  a  certain  corporation.  Execu- 
tion was  returned — no  property  found.  Armour  then  sued  out  of  an  execu- 
tion against  Coe  as  a  stockholder  of  the  corporation  whose  subscription 
was  not  paid  up.  There  was  a  formal  levy  on  Coe's  land,  but  no  notice  to 
Coe,  either  personally  or  by  publication  of  either  the  original  action  or  the 
execution  against  his  property.  Coe  heard  of  the  proceeding  and  filed  a 
petition  to  have  the  execution  set  aside.  It  was  the  denial  of  this  petition 
which  came  before  the  Supreme  Court. 

The  Court  held  that  Coe's  property  could  not  be  seized  and  sold  until 
he  had  had  a  hearing  as  to  whether : 

I.  He  was  a  stockholder  of  the  corporation; 
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2.  His  stock  was  paid  up ; 

3.  The  judgment  against  the  corporation  was  void  or  voidable ; 

and  that  therefore  the  statute  allowing  such  execution  and  sale,  which  the 
state  court  had  interpreted  as  not  requiring  notice  or  hearing  for  the  stock- 
holder, was  void,  and  all  proceedings  under  it  were  void.  The  Court  further 
held  that  the  extra-official  or  casual  notice  which  might  be  implied  from 
Coe's  knowledge  of  the  execution,  and  the  hearing  which  was  granted  him 
as  a  matter  of  favor,  did  not  suffice  to  overcome  the  statutory  defect.  Then 
the  Court  pointed  out  that  the  formal  levy  which  was  made  on  Coe's  land 
was  not  the  same  thing  from  the  standpoint  of  notice  as  an  actual  physical 
seizure  of  the  premises  by  the  trial  court. 

Corn  Exchange  Bank  v.  Color,  Commissioner,  280  U.S.  218,  50  S.Ct.  94, 

(1930) 

This  case  dealt  with  a  New  York  statute  authorizing  the  Commissioner 
of  Public  Welfare  to  seize  the  property  of  an  absconding  husband  or  father 
who  left  a  wife  or  children  likely  to  become  public  charges.  The  property 
was  to  be  used  to  support  such  wife  or  children.  No  notice,  actual  or  con- 
structive, was  required  to  the  husband.  The  Court  held  that  this  procedure 
did  not  deny  due  process  because  it  was  an  old  established  one.  Specifically 
the  Court  found  that  the  procedure  was  modelled  on  statutes  passed  in 
England  in  17 18  and  in  New  York  in  1773.  The  Court  noted  that  the 
husband  could  overthrow  everything  done  under  the  statute  if  he  later 
proved  that  he  had  not  left  his  family  without  support.  The  bank,  custodian 
of  the  husband's  account  here  seized,  contended  that  this  rule  denied  it  due 
process  since  it  might  have  to  pay  twice.  The  Court  held  that  this  risk  was 
slight  and  was  a  risk  assumed  by  the  bank  when  it  entered  into  the  banking 
business. 

Freeman  v.  Alderson,  119  U.S.  185,  7  S.Ct.  165,  (1886) 

The  action  in  question  was  to  partition  certain  land,  and  for  costs.  The 
defendant,  Alderson,  a  nonresident,  was  served  by  publication  only.  Parti- 
tion was  granted  and  costs  assessed  to  Alderson,  all  without  his  appearance. 
After  the  land  was  divided,  execution  issued  against  Alderson's  part  for 
the  costs,  and  the  land  was  sold  to  Freeman.  Freeman  brought  this  action  in 
trespass  against  Alderson  to  clear  his  title.  Alderson  defended  on  the  theory 
that  the  costs  part  of  the  judgment  was  in  personam  and  could  not  be  based 
on  service  by  publication.  The  Court  upheld  his  contention.  Since  the 
partition  action  was  brought  in  1858,  this  decision  was  reached  without 
the  aid  of  the  due  process  clause,  just  as  was  the  decision  in  Pennoyer  v. 
Neff. 
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Goodrich  v.  Ferris,  214  U.S.  71,  29  S.Ct.  580,  (1909) 

Notice  of  final  accounting  by  an  executor  and  distribution  of  the  estate 
was  given  by  posting  in  accordance  with  the  laws  of  California,  the  situs 
of  the  res.  Plaitiff,  husband  of  a  deceased  daughter  of  the  testator,  was 
not  a  distributee  under  the  will.  He  brought  this  action  seven  years  after 
the  above  accounting  to  set  aside  the  proceedings  for  want  of  due  process. 
His  substantive  claim  was  that  the  will  violated  certain  property  laws  (a 
matter  which  was  settled  supposedly  when  the  will  as  admitted  to  probate — ■ 
at  a  time  when  the  plaintiff  clearly  was  not  entitled  to  notice  since  it  was 
before  his  marriage  to  the  testator's  daughter) .  The  claim  of  lack  of  due 
process  related  only  to  the  accounting,  and  plaintiff,  while  claiming  lack 
of  notice  generally,  based  his  claim  primarily  on  Roller  v.  Holly,  176  U.S. 
398,  which  dealt  with  inadequacy  of  time  to  appear.  The  Court  refused  to 
reverse  on  this  basis. 

As  to  the  publication  of  notice,  there  is  a  theory  found  generally  in  pro- 
bate practice  which  must  be  taken  into  consideration;  the  idea  is  that  all 
steps  in  the  settling  of  a  decedent's  estate  are  a  part  of  one  proceeding.  Thus 
if  proper  notice  is  given  at  the  beginning  of  this  proceeding,  notice  of  the 
later  steps  need  not  meet  the  rigid  requirements  of  the  due  process  clause. 
The  present  California  law  is  based  on  that  idea.  It  provides  that  when  a 
will  is  presented  for  probate,  notice  must  be  given  by  mail  or  personal 
service  to  all  known  heirs  of  the  decedent  and  to  all  devisees  and  legatees 
named  in  the  will  as  well  as  to  any  executors  named  in  the  will  who  are 
not  joined  in  the  petition  for  admission  to  probate.  In  case  of  intestacy, 
letters  of  administration  are  granted  only  after  written  notice  to  the  heirs 
so  far  as  known. 

Then  when  the  executor  or  administrator  settles  his  accounts,  notice  is 
given  by  posting  and  by  mail  to  all  persons  who  have  requested  notice  or 
have  given  notice  of  appearance  in  the  proceeding.  The  contention  in  Cali- 
fornia (and  many  other  states)  is  that  the  settlement  of  accounts  is  merely 
a  part  of  the  proceeding  which  was  begun  with  the  petition  to  admit  the  will 
to  probate,  or  (in  cases  of  intestacy)  the  petition  to  appoint  an  adminis- 
trator ;  that  therefore  the  due  process  requirement  was  met  by  giving  the 
parties  in  interest  notice  of  that  first  petition;  and  that  additional  notice 
need  be  given  only  to  those  persons  who  have  indicated  a  desire  to  take  part 
in  the  proceedings.  The  Supreme  Court  has  accepted  this  theory  as  afford- 
ing due  process  of  law  to  all  persons  who  were  notified  of  the  first  step  in 
the  proceedings. 

For  the  purposes  of  this  study,  all  this  theory  indicates  is  that,  in  testing 
the  adequacy  of  notice  of  an  administrator's  or  executor's  accounting,  it 
may  be  necessary  to  look  to  the  notice  given  when  the  will  was  admitted  to 
probate  or  when  the  administrator  was  appointed.  But  also,  if  this  theory 
was  in  force  in  California  at  the  time  of  Goodrich  v.  Ferris  (and  both  the 
argument  of  counsel  for  the  appellee  and  the  opinion  of  the  Court  indicate 
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that  such  was  the  case),  then  the  theory  in  itself  could  suffice  to  explain 
why  the  Supreme  Court  dismissed  the  case  for  want  of  jurisdiction.  That 
is,  Goodrich  never  suggested  that  proper  notice  was  not  given  when  the 
will  was  admitted  to  probate.  Furthermore  the  facts  show  that  Goodrich 
talked  with  the  executor  about  the  estate  some  years  before  the  accounting, 
thus  he  was  aware  of  the  proceeding,  but  he  failed  to  ask  for  personal 
notice  of  later  steps  in  the  proceeding.  Finally,  Goodrich  waited  eleven 
years  after  his  wife's  death,  seven  years  after  the  accounting,  before  mak- 
ing his  claim.  The  Supreme  Court,  in  dismissing  the  case,  indicated  a  strong 
feeling  that  he  was  guilty  of  laches  and  should  not  be  heard  for  that  reason. 

Generally,  the  concept  that  settlement  of  a  decedent's  estate  is  all  one 
proceeding  seems  to  be  a  perfectly  tenable  theory.  But  the  theory  may  be 
subject  to  question  in  some  cases.  For  example  consider  the  heir  whose 
whereabouts  was  not  known  when  the  first  notice  was  given  but  whose  ad- 
dress later  comes  to  the  attention  of  the  executor ;  or  consider  the  case  of  a 
person  who  had  no  right  to  notice  when  the  first  steps  were  taken  in  set- 
tling the  estate,  but  who  later  acquired  a  vested  interest  in  the  estate.  Such 
persons  might  well  have  reasonable  grounds  for  arguing  that,  regardless  of 
the  "one  proceeding"  theory,  they  were  entitled  to  personal  notice  when- 
ever their  names,  addresses,  and  interests  first  came  to  the  attention  of  the 
executor. 

The  acceptability  of  the  "one  proceeding"  theory  in  the  eyes  of  the 
Supreme  Court  seems  to  rest  on  the  presumption  that  the  interested  party 
in  question  was  given  notice  personally  or  by  mail  at  the  start  of  the  pro- 
ceeding. If  that  presumption  fails,  then,  in  all  probability,  the  "one  pro- 
ceeding" theory  will  fail  as  an  excuse  for  lesser  notice  of  later  steps.  In 
that  case  the  notice  given  by  posting  or  publication  only  at  later  stages  in 
the  proceeding  may  fail  to  meet  the  test  of  the  due  process  clause. 

Griffin  v.  Griffin,  327  U.S.  220,  66  S.Ct.  556,  (1946) 

In  1926  a  New  York  court  granted  the  plaintiff  a  divorce  from  the  de- 
fendant after  a  contest.  The  court  expressly  retained  jurisdiction  to  super- 
vise since  it  had  decreed  alimony.  In  1936  the  court,  after  further  contest, 
entered  a  judgment  for  back  alimony  against  the  defendant.  This  judgment 
was  not  collected.  In  1938  the  same  court  entered  a  new  judgment  without 
any  notice  whatsoever  to  the  defendant.  This  judgment  covered  both  the 
alimony  adjudged  in  1936  and  that  which  had  accrued  since  1936. 

Plaintiff  sued  on  this  last  judgment  in  Washington,  D.  C.  where  the 
defendant  resided.  Defendant  argued  that  the  1938  judgment  was  void  for 
want  of  due  process.  In  the  face  of  the  history  of  retained  jurisdiction,  the 
Supreme  Court  held  that  the  1938  judgment  was  void  insofar  as  it  covered 
alimony  since  1936 ;  that  due  process  requires  notice  of  supplemental  actions 
also. 
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Plaintiff  tried  to  avoid  this  by  pointing  out  that  New  York  practice  allows 
the  defendant,  since  he  has  had  no  notice,  to  come  into  court  after  judgment, 
plead  a  good  defense,  and  have  the  judgment  reopened.  She  argued  that 
he  should  be  allowed  to  plead  these  same  defenses  in  the  suit  on  the  judg- 
ment in  Washington,  and  that  he  then  would  not  be  deprived  of  property 
without  due  process  of  law.  The  Supreme  Court  denied  this  claim,  holding 
that  a  judgment  void  for  want  of  due  process  could  not  be  made  good  by 
merely  giving  the  defendant,  in  a  second  action,  the  due  process  which  he 
had  been  denied  in  the  first. 

Hamilton  v.  Brown,  161  U.S.  256,  16  S.Ct.  585,  (1896) 

One  Hamilton,  the  owner  of  certain  land  in  Texas,  died  intestate.  In 
March  1861  the  State  of  Texas  commenced  an  action  to  have  this  land 
declared  escheated  to  the  State.  The  complaint  alleged  that  the  decedent 
died  intestate  and  without  any  known  heirs  and  that  no  letters  of  adminis- 
tration had  ever  been  granted  upon  his  estate,  further,  that  at  the  time  of 
the  complaint  no  one  was  in  actual  or  constructive  possession  of  the  land. 
Later  in  1861  notice  was  given  by  publication.  Then  for  some  reason  the 
action  was  continued  from  term  to  term  until  1871  when  the  state  recovered 
a  judgment  under  which  the  land  was  sold  to  the  defendant  Brown.  This 
action  was  commenced  in  1890  by  heirs  of  Hamilton  to  recover  the  land. 

To  begin  with,  there  is  some  doubt  as  to  whether  the  first  action  was 
properly  within  the  scope  of  the  Fourteenth  Amendment  since  the  action 
was  commenced,  and  notice  given,  prior  to  the  adoption  of  that  Amendment. 
The  plaintiffs  claimed  violation  of  the  Fifth  Amendment,  perhaps  because 
of  Texas'  loss  of  statehood  as  a  result  of  the  Civil  War.  The  Court  did 
not  specify  which  Amendment  it  considered  controlling,  but  merely  held 
that: 

If  such  proceedings  are  had,  after  actual  notice  by  service  of  sum- 
mons to  all  known  claimants,  and  constructive  notice  by  publication 
to  all  possible  claimants  who  are  unknown,  the  final  determination 
of  the  right  of  succession,  either  among  private  persons,  as  in  the 
ordinary  administration  of  estates,  or  between  all  persons  and  the 
State,  as  by  inquest  of  office  or  similar  process  to  determine 
whether  the  estate  has  escheated  to  the  public,  is  due  process  of 
law ;  161  U.S.  at  page  275. 

Harris  v.  Balk,  198  U.S.  215,  25  S.Ct.  625,  (1905) 

One  Epstein  served  garnishee  process  on  Harris  in  Maryland  for  a  debt 
which  Harris  owed  Balk.  Epstein  claimed  that  Balk  was  indebted  to  him 
for  a  greater  sum.  Notice  was  given  to  Balk  by  posting  at  the  Maryland 
courthouse.  Harris  did  not  notify  Balk  of  the  proceeding,  and  confessed 
the  debt.  Judgment  was  entered  against  Balk  and  against  Harris  as  gar- 
nishee and  Harris  paid  to  Epstein  the  money  which  he  (Harris)  owed  to 
Balk. 
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Then  Balk  (who  had  been  in  North  Carolina  all  this  time)  sued  Harris 
for  the  debt.  Balk  argued : 

1.  That  the  situs  of  Harris'  debt  to  him  was  in  North  Carolina  and 
always  had  been,  thus  the  Maryland  court  could  not  properly  take  juris- 
diction over  it. 

2.  Alternatively,  that  Harris  was  still  liable  because  he  had  not  given 
Balk  notice  of  the  Maryland  action. 

The  North  Carolina  Courts,  trial  and  appellate,  gave  judgment  for  Balk. 
Harris  appealed  to  the  Supreme  Court  and  the  Court  reversed  the  lower 
courts  saying : 

1.  The  debt  was  transitory  and  could  be  garnished  in  any  jurisdiction 
where  under  the  facts  Balk  could  have  found  and  sued  Harris. 

2.  Harris'  failure  to  give  express  notice  was  immaterial  since  his  answer 
to  Balk's  suit  disclosed  the  Maryland  proceedings  and  came  in  time  for 
Balk  to  have  moved  in  Maryland  to  set  aside  the  default. 

It  seems  essential  to  the  purposes  of  this  study  to  realize  that  at  no  time 
in  the  trial  or  appellate  proceedings  did  Balk  raise  the  question  of  whether 
Epstein's  notice  to  Balk  was  sufficient  to  meet  the  requirements  of  due 
process.  The  case  is  a  strong  indication  of  the  Court's  feeling,  at  that  time, 
on  the  question  of  notice,  but  it  is  apparently  not  a  holding  on  notice. 

Hart  V.  Sansom,  no  U.S.  151,  3  S.Ct.  586,  (1884) 

The  action  was  to  quiet  title.  Hart  and  others  were  made  defendants. 
The  service  of  process,  on  Hart  at  least,  was  by  publication  only.  The 
judgment  which  was  entered  for  the  plaintiff  set  aside  certain  specified 
deeds  and  directed  the  defendants  to  give  possession  to  the  plaintiff. 

Later  Hart  brought  this  action  seeking  possession  of  the  land.  He  set 
up  certain  deeds  whereby  he  claimed  title.  Sansom  set  up  the  earlier  judg- 
ment as  res  judicata.  The  Court  found  that  the  earlier  judgment  had  not 
named  or  set  aside  any  of  the  deeds  under  which  Hart  claimed.  Furthermore 
the  Court  found  that  Hart  had  never  been  in  possession  of  the  land  in 
question :  and  therefore,  that  portion  of  the  earlier  judgment  which  directed 
the  defendants  to  give  possession  to  the  plaintiff  had  no  effect  on  Hart. 
For  these  reasons  the  Court  held  that  Hart  was  not  estopped  by  the 
earlier  judgment. 

Herbert  v.  Bicknell,  233  U.S.  70,  34  S.Ct.  562,  (1914) 

This  was  a  garnishment  action  in  which  the  attorney  for  the  appellant 
was  apparently  influenced  by  Harris  v.  Balk  (digested  in  this  appendix). 
The  defendant  had  removed  from  the  jurisdiction  (Territory  of  Hawaii) 
before  the  action  was  commenced.  He  was  given  notice  by  leaving  a  copy 
of  the  summons  at  his  last  known  residence  in  the  Territory.  Before  the 
Supreme  Court  he  argued  that  the  proceeding  as  to  service  was  not  in 
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accordance  with  the  laws  of  the  Territory,  and  that  no  garnishment  action 
could  be  maintained  after  he  left  the  jurisdiction.  The  Court  rejected  both 
contentions.  As  in  Harris  v.  Balk,  the  defendant  failed  to  argue  that  notice 
left  at  a  place  where  he  no  longer  resided,  and  where  the  plaintiff  knew  he 
did  not  reside,  was  not  sufficient  to  meet  the  test  of  the  due  process  clause. 
Such  an  argument  might  have  been  particularly  effective  since  the  notice 
so  left  was  not  forwarded  to  the  defendant.  Nevertheless,  the  issue  was 
not  raised.  Therefore,  regardless  of  what  the  implications  may  be,  the  case 
does  not  constitute  a  decision  as  to  the  adequacy  of  such  notice. 

Lynch  v.  Murphy,  i6i  U.S.  247,  16  S.Ct.  523,  (1896) 

Murphy's  testator,  Pippert,  had  sold  certain  land  to  a  Mrs.  English.  Later 
Mr.  English  executed  a  trust  deed  in  his  wife's  name  as  security  for  his 
debt  to  Lynch.  This  deed  was  recorded.  Still  later  Pippert  brought  an 
action  to  cancel  his  deed  to  Mrs.  English  because  of  fraud.  He  served  Mrs. 
English  (and  Mr.  English)  by  publication  only,  she  not  being  a  resident 
of  the  District  of  Columbia  where  the  land  was  located  and  the  action 
brought.  Lynch  and  the  trustee  of  Mr.  English's  trust  deed  were  not  served 
at  all.  Pippert  was  successful  in  that  action.  The  present  action  was  brought 
after  Pippert's  death  by  Murphy,  as  his  administrator,  to  set  aside  Lynch's 
trust  deed.  Lynch  defended  by  asserting  that  the  first  suit  was  void,  (i)  for 
want  of  proper  service  on  Mr.  and  Mrs.  English,  and  (2)  for  want  of  any 
service  on  the  trustee  or  Lynch.  He  cited  Hart  v.  Sansom,  no  U.S.  151, 
as  authority  for  the  first  point,  but  the  Court  pointed  out  that  it  had  not 
held  the  publication  in  that  case  invalid,  but  had  merely  held  that  Hart  was 
not  bound  because  the  judgment  entered  after  the  publication  was  not 
directed  to  him.  The  Court  then  said : 

We  will  premise  that  the  decree  in  the  equity  cause  of  Pippert  v. 
English  et  als.  was  not  void  because  English  and  his  wife  were  not 
personally  served  with  process. 

As  to  Lynch's  second  point,  the  Court  held  that  the  alleged  trust  deed 
was  invalid  as  such  because  Mr.  English  had  no  authority  to  execute  it, 
and  that  even  if  Mr.  English  was  the  equitable  owner  of  the  land  the  deed 
was  inoperative  as  a  mortgage  because  of  defects  in  its  execution ;  conse- 
quently its  recording  did  not  constitute  constructive  notice  to  Pippert. 
Thus,  under  the  recording  act.  Lynch  was  not  entitled  to  notice  of  the 
earlier  action. 

The  main  question  insofar  as  this  study  is  concerned  is  whether  the 
"premise"  was  a  necessary  part  of  the  decision  and  thus  constitutes  a  hold- 
ing of  a  sort,  or  whether  it  was  unnecessary  and  is  thus  more  in  the  nature 
of  dictum.  This  depends  on  whether  or  not  Lynch  had  any  right  to  question 
the  adequacy  of  the  notice  given  to  the  Englishes.  A  claim  of  denial  of  due 
process  can  be  raised  only  by  the  person  who  was  denied  due  process  and 
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injured  thereby,  and  perhaps  by  a  person  in  privity  with  the  one  denied 
due  process.  {Tyler  v.  Judges  of  the  Court  of  Registration,  179  U.S.  405) 
Lynch  clearly  was  not  in  privity  with  English  in  the  normal  sense  of  suc- 
ceeding to  English's  interests  after  the  trial.  Rather  Lynch's  claim  rests  on 
a  faulty  document  executed  before  the  trial. 

The  Court  held  that  Lynch  himself  had  no  rights  because  of  this  docu- 
ment, so  the  question  is :  does  the  document  give  Lynch  any  standing  to 
assert  English's  rights?  The  present  Court  might  feel  that  the  "premise" 
was  merely  dictum  because  Lynch  had  no  status  to  raise  a  claim  of  denial 
of  notice  to  English.  Alternatively  the  Court  might  feel  that,  since  the  state- 
ment is  called  a  "premise,"  it  was  merely  a  convenient  assumption  made 
to  clarify  the  real  issue  of  the  efifect  of  the  recorded  deed,  and  thus  neither 
holding  nor  dictum.  In  short  there  is  serious  doubt  as  to  whether  this  case 
makes  the  adequacy  of  notice  by  publication  in  actions  to  set  aside  deeds 
one  of  the  "established  rules"  which  the  Mullane  case  did  not  disturb. 

Miedreich  v.  Lauenstein,  232  U.S.  236,  34  S.Ct.  309,  (1914) 

This  case  involved  a  mortgage  foreclosure  action  in  which  the  sheriff's 
return  showed  that  the  owner  of  the  property  (a  minor)  had  been  person- 
ally served  with  process  in  the  county  where  the  action  was  pending.  When 
the  defendant  failed  to  appear,  a  guardian  ad  litem  was  appointed.  This 
guardian  defended  the  action.  Judgment  was  for  the  plaintiff  and  the  prop- 
erty was  sold  pursuant  to  the  judgment  and  came  eventually  to  the  present 
holder,  a  bona  fide  purchaser  for  value  and  without  any  notice  of  any  claims 
in  conflict  with  the  judgment. 

In  the  present  action  the  above  minor,  on  coming  of  age,  asked  that  the 
first  judgment  be  vacated  and  that  she  be  allowed  to  redeem,  on  the  ground 
that  she  was  never  really  served  with  any  process  whatsoever.  She  alleged 
but  failed  to  prove  fraud. 

The  Court,  assuming  failure  of  service  without  fraud,  held  that  she 
could  not  recover  because  of  the  necessity  for  having  judicial  records  which 
third  party  bona  fide  purchasers  could  rely  upon.  The  Court  noted  her 
right  to  sue  on  the  sheriff's  bond  and  held  that  the  fact  that  the  bond  was 
not  sufficient  to  cover  her  loss  would  still  not  allow  her  to  recover  from 
the  innocent  purchaser. 

Since  the  plaintiff  is  said  to  have  a  right  to  sue  the  sheriff,  it  seems  clear 
that  the  court  record  is  not  conclusive  against  all  persons.  Rather  the  Court 
seems  to  have  held  that  the  right  of  due  process  is  not  absolute  but  may  be 
overcome  by  the  greater  rights  of  other  persons,  here  the  bona  fide  pur- 
chaser relying  on  the  record. 

Pennington  v.  Fourth  National  Bank,  243  U.S.  269,  37  S.Ct.  282,  (1917) 

Here  the  Court  met  a  combination  divorce  and  garnishment  case.  The 

wife  sued  the  nonresident  husband  for  divorce  and  garnished  his  bank 
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account  to  secure  payment  of  the  judgment.  Service  on  the  husband  was 
by  publication.  On  default,  judgment  was  entered  granting  the  divorce 
and  ordering  the  garnishee  bank  to  pay  over  the  deposited  money  to  the 
wife. 

In  the  present  action  the  husband  sued  the  bank  to  recover  the  amount 
in  the  garnished  account.  The  bank  and  the  husband  conceded  the  validity 
of  the  divorce,  thus  the  Court  was  not  required  to  pass  on  the  validity  of 
the  published  notice  in  this  respect.  The  husband  contended  that  the  bank 
deposit  was  intangible  and  could  not  be  garnished,  and  that  since  the  gar- 
nishment was,  at  the  time,  for  an  inchoate  debt  (the  alimony  which  the 
wife  sought),  it  was  invalid.  The  Court  denied  both  contentions. 

Pennington,  following  the  scheme  of  Harris  v.  Balk  and  Herbert  v.  Bick- 
nell,  failed  to  argue  that  he  was  not  given  adequate  notice  of  the  proceeding ; 
instead — for  the  third  time — the  argument  was  about  jurisdiction  over  the 
res.  Pennington,  having  admitted  the  adequacy  of  the  notice  as  to  the  divorce 
part  of  the  action,  was  hardly  in  a  position  to  claim  that  this  same  notice 
was  not  good  enough  for  the  garnishment  part  of  the  action.  Thus  the 
issue  was  not  raised.  The  implication  as  to  notice  may  be  strong,  but  it  is 
clearly  not  a  holding.  , 

Postal  Telegraph  Cable  Co.  v.  Newport,  247  U.S.  464,  38  S.Ct.  566,  (1918) 

X  Co.  maintained  and  operated  telegraph  poles  and  wires  in  the  city  of 
Newport  for  a  number  of  years  and  then  sold  out  to  the  Postal  Telegraph 
Cable  Co.  Some  time  after  the  sale,  the  city  of  Newport  brought  an  action 
against  X  Co.  for  fees  for  the  use  of  city  property  during  the  period  when 
X  Co.  had  owned  the  property.  The  city  did  not  make  the  Postal  Telegraph 
Cable  Co.  a  defendant.  The  city  recovered.  Later  the  city  brought  a  similar 
action  against  the  Postal  Telegraph  Cable  Co.  for  similar  fees  for  the 
period  after  the  sale.  The  city  set  up  the  earlier  judgment  as  res  judicata 
of  the  fact  that  it  was  entitled  to  recover  such  fees  for  the  use  of  the  land 
in  question.  The  Supreme  Court  held  that  the  defendant  was  not  bound  by 
the  findings  in  the  earlier  suit  since  it  had  not  been  a  party  to  that  suit 
and  had  not  been  given  any  notice  whatsoever  of  the  proceedings.  The 
Cable  Co.  was  thus  held  free  to  challenge  the  right  of  the  city  to  receive 
any  fees  whatsoever  for  the  use  of  the  land  in  question. 

Priest  V.  Las  Vegas,  232  U.S.  604,  34  S.Ct.  44-^,  (1914) 

Certain  land  had  been  granted  by  Congress  to  the  Town  of  Las  Vegas  in 
i860.  At  that  time  the  town  was  not  incorporated.  In  1894,  the  plaintiff, 
after  getting  certain  deeds  to  this  land,  brought  an  action  to  quiet  title 
against  certain  named  defendants  and  "all  the  unknown  claimants."  The 
Town  of  Las  Vegas  had  not  yet  been  incorporated  and  was  not  a  named 
party.  Service  of  process  was  by  publication  only,  and  the  plaintiff  obtained 
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his  decree.  In  the  present  action,  the  plaintiff  sought  a  writ  of  mandamus 
to  require  the  Trustees  of  Las  Vegas  (organized  in  1902)  to  give  him  a 
deed  to  the  property,  claiming  that  they  were  bound  by  the  1894  decree. 

The  Court  held  that  publication  against  "unknown  claimants"  was  not 
sufficient  to  bind  the  Town  of  Las  Vegas  which  was  known  to  have  a 
claim  under  the  grant.  The  Court  noted  that  there  might  have  been  some 
difficulty  in  serving  any  competent  town  officer  since  the  town  was  unin- 
corporated, and  for  this  reason  suggested  that  a  publication  directed  to  the 
town  by  name  might  have  been  sufficient. 

Thompson  v.  Thompson,  226  U.S.  551,  33  S.Ct.  129  (1913) 

This  was  a  divorce  case.  The  parties  had  been  married  in  Virginia  and  the 
plaintiff  still  resided  there.  Defendant  resided  in  the  District  of  Columbia. 
The  action  was  commenced  in  Virginia  with  a  service  by  publication.  Then 
the  plaintiff  got  personal  service  on  the  defendant  in  the  District  of  Colum- 
bia. By  Virginia  statute  a  divorce  action  could  be  based  on  publication  or 
on  personal  service  out  of  the  jurisdiction;  but  the  personal  service  here 
had  been  too  late  to  meet  the  statutory  requirements ;  the  publication,  on 
the  other  hand  was  not  too  late. 

Obviously  the  defendant  had  notice  of  the  action  by  means  of  the  personal 
service ;  the  issue  was  rather  whether  the  Virginia  court  had  jurisdiction 
over  the  marriage  res.  The  defendant  tried  to  argue  that  the  personal  service 
had  nullified  the  earlier  publication  and  that,  since  the  personal  service  did 
not  meet  the  statutory  requirements,  the  trial  court  lacked  jurisdiction.  The 
Supreme  Court  rejected  this  claim. 

The  difficulty,  if  any,  comes  from  the  Court's  statement  that : 

We  disregard  the  recital  of  'personal  service  of  process'  .  .  . 
whether  it  was  in  season  to  serve  any  useful  purpose  ...  is 
questionable. 

Under  the  facts  it  seems  clear  that  this  statement  relates  only  to  the  juris- 
diction of  the  trial  court;  the  Court  dealt  exclusively  with  that  problem, 
and  for  that  purpose  the  personal  service  could  be  disregarded.  Since  the 
defendant  did  not  raise  the  question  of  adequacy  of  notice  at  all,  there  is 
no  reason  to  assume  that  the  quoted  statement  is  even  dictum  on  the  ques- 
tion of  the  adequacy  of  notice  by  publication  in  divorce  actions, 

Washington  ex  rel.  Bond  &  Goodwin  &  Tucker,  Inc.  v.  Superior  Court  of 
Spokane  County,  289  U.S.  361,  53  S.Ct.  624,  (1933) 

Under  a  statute  of  the  State  of  Washington  a  foreign  corporation  doing 
business  in  the  state  was  to  appoint  an  agent  in  the  state  for  service  of 
process ;  and  if  it  withdrew  from  the  state,  it  was  to  maintain  such  agent 
until  the  statute  of  limitations  ran  on  all  possible  causes  of  action  which 
might  have  arisen  while  the  corporation  was  in  the  state.  If  the  corpora- 
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tion  failed  to  maintain  such  an  agent,  process  might  be  served  on  the  Secre- 
tary of  State.  The  statute  was  silent  as  to  notice  to  the  corporation  in  that 
event. 

Plaintiff  corporation  withdrew  from  Washington,  filing  a  notice  of  with- 
drawal with  the  Secretary  of  State.  It  did  not  revoke  the  authority  of  its 
agent.  The  corporation  was  dissolved.  The  agent  moved  out  of  Washington. 
Then  an  action  was  commenced  against  the  corporation  by  service  on  the 
Secretary  of  State.  No  notice  whatsoever  was  given  to  the  corporation, 
even  by  publication.  The  corporation  appeared  specially  to  object  to  juris- 
diction because  of  denial  of  due  process  through  lack  of  notice,  and  denial 
of  equal  protection  because  in  similar  instances  domestic  corporations  and 
foreign  insurance  companies  were  given  notice  by  mail.  The  trial  court 
denied  the  motion  and  the  corporation  brought  this  action  for  a  writ  of 
prohibition.  (The  corporation  was  not  allowed  to  appeal  the  decision  on 
jurisdiction  until  there  had  been  a  final  decision  on  the  merits.)  The 
Supreme  Court  decided  against  the  corporation,  distinguishing  Wuchter 
V.  Pizzutti,  276  U.S.  13,  where  notice  by  mail  was  required  when  service 
was  made  on  the  Secretary  of  State  in  an  action  against  a  nonresident 
motorist,  on  the  ground  that  a  state  may  regulate  foreign  corporations  and 
may  not  regulate  private  persons  as  to  the  fundamental  right  to  enter  the 
state.  The  Court  distinguished  Consolidated  Flour  Mills  Co.  v.  Muegge,  278 
U.S.  559  (a  memorandum  decision  based  on  Wuchter  v.  Pizzutti,  supra), 
on  the  ground  that  there  the  corporation  had  never  complied  with  the  state 
laws  as  to  foreign  corporations  doing  business  in  the  state.  The  Court  held 
that  the  corporation  here  had,  by  originally  complying  with  the  statutes  of 
Washington,  accepted  by  implication  all  the  provisions  of  those  statutes; 
and  that  since  it  could  have  had  notice  by  maintaining  an  agent  in  the  state, 
it  was  not  denied  due  process  when,  by  failing  to  maintain  an  agent,  it, 
in  effect,  waived  its  right  to  a  better  notice.  It  is  debatable  whether  the  dis- 
tinction drawn  between  this  case  and  Consolidated  Flour  Mills  Co.  v. 
Muegge,  supra,  is  rational  in  the  light  of  such  cases  as  St.  Clair  v.  Cox, 
106  U.S.  350 ;  International  Harvester  Co.  v.  Kentucky,  234  U.S.  579;  and 
particularly  International  Shoe  Co.  v.  Washington,  326  U.S.  310:  all  of 
which  suggest  that  all  corporations  doing  business  in  a  state  will  be  deemed 
to  have  accepted  the  conditions  which  that  state  imposes  on  foreign  cor- 
porations, whether  or  not  they  have  complied  expressly  with  the  statutes 
relative  to  such  corporations.  Also  the  Washington  statute  comes  peril- 
ously close  to  being  a  deprivation  of  due  process  as  a  penalty  for  failure  to 
comply  with  the  statute  requiring  appointment  of  an  agent.  But  these  prob- 
lems are  beyond  the  scope  of  this  study,  for  once  it  is  determined  that  the 
decision  turned  on  a  supposed  waiver  of  the  right  to  notice,  the  case  clearly 
has  no  bearing  on  the  question  of  what  is  due  process  of  law. 


Right  of  Dissenting  Shareholder  to  Appraisal 

William  J.  Pierce* 

The  tremendous  growth  of  commerce  in  the  ninteenth  century 
brought  with  it  an  entirely  different  type  of  corporation.  In  the  place 
of  closely  held  corporations  with  active  stockholders,  large  corporations 
having  thousands  of  stockholders,  who  do  not  actively  participate  in  the 
affairs  of  the  corporation,  have  emerged.  As  a  consequence,  the  rules 
developed  by  the  common  law  for  the  regulation  of  the  simple  corporate 
structure  became  outmoded.  One  such  common  law  rule  was  that  re- 
quiring unanimous  stockholder  consent  for  certain  fundamental  changes 
in  the  corporation  structure  or  in  the  nature  of  the  corporate  activities.^ 
Unanimous  consent  by  the  stockholders  was  commonly  required  for 
such  proposed  actions  as  :  a  merger  or  consolidation,  a  sale  of  the  assets 
of  the  corporation,  a  change  in  the  purposes  of  the  corporation,  or  the 
alteration  of  the  preferential  rights  of  the  stockholders.  This  rule  made 
it  possible  for  a  single  dissenting  stockholder  or  a  minority  of  stock- 
holders to  prevent  corporate  changes  which  were  necessary  to  meet 
changed  economic  circumstances.  Unanimous  consent  has  become  par- 
ticularly difficult  of  attainment  because  of  the  widespread  holdings  and 
the  inactive  interest  of  many  stockholders.  In  some  cases,  personal  in- 
terests of  minority  stockholders  may  have  been  directly  opposed  to  the 
interests  of  the  majority.  To  remove  the  hindrances  to  further  economic 
development,  statutes  were  enacted  in  most  states  permitting  various 
actions  upon  the  vote  of  a  specified  majority  of  the  outstanding  shares 
instead  of  upon  a  unanimous  vote  of  the  stockholders. 

To  prevent  abuses  by  the  majority  and  to  protect  legitimate  minority 
interests,  the  dissenter  was  usually  given  the  right  to  withdraw  from 
the  corporation  and  receive  the  cash  value  of  his  stock.  The  statutes 
providing  that  right  established  machinery  for  appraisal  of  the  stock 
in  case  the  parties  were  unable  to  reach  agreement  between  themselves. 
Only  six  states  lack  some  type  of  appraisal  statute  designed  as  a  means 
of  protecting  dissenting  stockholders.^  The  statutes  establishing  the 

*  Assistant   Director,   Legislative   Research   Center ;   Assistant    Professor   of   Law, 
University  of  Michigan  Law  School. 

1  Levy,  "Rights  of  Dissenting  Shareholders  to  Appraisal  and  Payment,"  15  Cornell 
L.Q.  420  (1930). 

2  Mississippi,  North  Dakota,  South  Dakota,  Texas,  Utah,  and  West  Virginia. 
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right  of  a  dissenter  to  payment  for  his  shares  vary  in  significant  details 
from  state  to  state,  but  the  statutes  generally  contain  the  following 
provisions : 

1.  A  provision  requiring  the  stockholder  to  object  in  writing  to  the 
proposed  action  prior  to  or  at  the  time  of  the  vote  in  order  to  establish 
the  right  to  appraisal ; 

2.  A  provision  requiring  some  positive  action  by  the  stockholder  at 
the  time  of  the  stockholders'  vote.  In  most  states  the  dissenter  must 
not  vote  for  the  proposed  action,  but  in  a  fairly  large  minority  of  states 
the  stockholder  must  vote  against  such  action ; 

3.  A  provision  requiring  the  dissenter  to  make  a  written  demand  for 
the  payment  of  the  value  of  his  shares  within  some  specified  period; 

4.  A  provision  establishing  the  manner  by  which  a  specialized  ap- 
praisal procedure  may  be  initiated  if  the  parties  cannot  agree  on  the 
value ; 

5.  A  provision  establishing  the  method  of  appraisal.  Most  statutes 
prescribe  appraisal  by  the  court  itself  or  by  appraisers  appointed  by  the 
court.  However,  a  substantial  minority  of  statutes  prescribe  appraisal 
by  a  panel  of  three  disinterested  persons ;  one  to  be  appointed  by  the 
dissenter,  one  to  be  appointed  by  the  corporation,  and  a  third  one  to 
be  appointed  by  those  two  appraisers ; 

6.  A  provision  describing  the  amount  to  be  awarded.  The  usual 
terminology  is  the  "fair  value"  of  the  shares  as  of  the  day  prior  to  the 
vote  without  regard  to  any  depreciation  or  appreciation  in  consequence 
of  the  proposed  action; 

7.  A  provision  prescribing  the  method  to  be  used  to  collect  the  award ; 

8.  A  provision  allocating  the  costs  of  the  appraisal  among  the  parties ; 
and 

9.  A  provision  stating  that  failure  to  comply  with  steps  in  the  statute 
shall  be  deemed  a  conclusive  presumption  of  assent  to  the  corporate 
action. 

In  several  states  the  appraisal  statute  leaves  much  to  be  desired. 
Numerous  legal  problems  are  left  unanswered;  resulting  expensive  liti- 
gation could  be  avoided  in  many  instances  by  revision  incorporating  the 
exhaustive  statutory  provisions  found  in  sister  states.^  Most  of  those 
legal  problems  have  been  ably  discussed  by  legal  writers,*  and  many 

3  For  example,  see  N.Y.  Stock  Corporation  Law,  §  21  printed  as  Appendix  A  of 
this  study. 

*  Levy,  supra,  fn.  i ;  Lattin,  "A  Reappraisal  of  the  Appraisal  Statutes,"  38  Mich. 
L.  Rev.  1 165  (1940)  ;  Lattin,  "Remedies  of  Dissenting  Stockholders  Under  Appraisal 
Statutes,"  45  Harv.  L.  Rev.  233  (1931)  ;  Comment,  "Valuation  of  Dissenting  Minori- 
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states  have  resolved  certain  problems  by  amending  the  appraisal  statute. 

Two  of  the  more  troublesome  problems  arising  out  of  the  appraisal 
remedy  for  dissenting  stockholders  are  :  ( i )  the  problem  of  which  party 
should  have  the  burden  of  initiating  good-faith  negotiations  between  the 
parties  for  the  purpose  of  attaining  agreement  as  to  the  value  of  the 
dissenter's  shares  without  the  use  of  the  specialized  appraisal  procedure; 
and  (2)  the  problem  of  which  party  should  bear  the  expenses  of  the 
specialized  appraisal  procedure  if  the  parties  fail  to  reach  agreement.  The 
purpose  of  this  study  is  to  evaluate  new  statutory  solutions  to  those 
problems. 

It  should  be  recognized  that  the  two  problems  are  interrelated  in 
many  respects.  The  burden  of  initiating  good  faith  bargaining  may  be 
more  or  less  onerous  depending  on  the  method  employed  for  the  assess- 
ment of  expenses  of  the  appraisal  procedure.  In  addition,  the  relative 
position  of  the  parties  at  the  bargaining  table  in  determining  the  "value" 
to  which  the  dissenting  stockholder  is  entitled  may  vary  depending  on 
the  method  employed  for  the  assessment  of  expenses.  However,  for 
purposes  of  convenience,  the  two  problems  are  discussed  separately  in 
this  study. 

I.  Extra-judicial  Determination  of  Value 

All  appraisal  statutes  contemplate  that  the  dissenter  and  the  corpora- 
tion should  make  some  effort  to  reach  an  understanding  as  to  the  value 
of  the  dissenter's  shares  without  invoking  costly  appraisal  procedures. 
However,  agreements  as  to  the  value  are  often  not  arranged  until  after 
petitions  have  been  filed  requesting  a  court  determination  of  the  value 
of  the  shares.  Overcrowded  court  calendars  and  opportunities  for  legal 
delays  encourage  the  postponement  of  good- faith  bargaining  between 
the  corporation  and  the  shareholder.  To  facilitate  earlier  good-faith 
bargaining  and  to  eliminate  "wars  of  attrition"  between  the  corporation 
and  the  stockholder,  new  statutory  techniques  were  recently  enacted  in 
New  York.^  The  New  York  attack  on  the  problem  is  two-fold :  ( i )  An 
affirmative  burden  is  placed  upon  the  corporation  to  make  an  offer  as 
to  the  value  within  a  specified  period;  and  (2)   failure  of  either  the 

ties'  Shares  Under  Section  21  of  the  New  York  Stock  Corporation  Law,"  17  Ford- 
ham  L.  Rev.  259  (1948)  ;  Note,  "Correlative  Rights  Under  the  Stock  Appraisal 
Statutes,"  18  U.  of  Cin.  L.  Rev.  188  (1949);  Ballantine  and  Sterling,  "Upsetting 
Mergers  and  Consolidations,"  27  Calif.  L.  Rev.  644  (1939)  ;  Note,  "Merger  and 
Consolidation  in  Iowa,"  34  Iowa  L.  Rev.  67  (1948);  13  Fletcher,  Cyclopedia  Cor- 
porations (Perm.  Ed.),  §§5890-5906. 
^  New  York  Laws  1950,  c.  647. 
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stockholder  or  corporation  to  make  good-faith  offers  and  rejections  of 
offers  results  in  the  imposition  of  certain  penalties. 

Specifically,  the  New  York  statute  provides  that  the  corporation  shall 
mail  by  registered  mail  or  deliver  personally  a  written  offer  to  the  dis- 
senter. The  same  offer  must  be  made  to  all  dissenters  holding  the  same 
class  of  stock.  The  offer  is  to  be  accompanied  by  a  balance  sheet  of  not 
earlier  than  the  end  of  the  corporation's  preceding  fiscal  year  and  a 
profit  and  loss  statement  for  the  year  ending  on  the  date  of  the  balance 
sheet.  The  balance  sheet  is  to  be  less  than  six  months  old  where  practica- 
ble.^ A  failure  by  the  corporation  to  make  an  offer  results  in  the  loss  of 
certain  possible  advantages.  For  example,  interest  on  the  award  is  to  be 
given  in  every  case  from  the  date  of  the  stockholders'  vote  unless  the 
court  finds  that  the  stockholder's  action  in  refusing  to  accept  the  cor- 
poration's offer  was  arbitrary,  vexatious,  and  not  in  good  faith.''  Also, 
the  court  in  assessing  the  costs  of  appraisal  proceedings,  in  its  discretion, 
is  directed  to  consider  the  fact  that  the  corporation  has  failed  to  make 
an  offer.^ 

Five  states  (California,  Louisiana,  Ohio,  Oklahoma,  and  Rhode  Is- 
land) have  attempted  to  encourage  out-of-court  settlements  by  placing 
an  affirmative  burden  on  the  stockholder  in  the  first  instance.  In  each  of 
those  states  the  stockholder  must  state  the  value  he  demands  at  the  time 
of  the  notice  to  the  corporation  that  he  desires  appraisal  of  the  value  of 
his  stock.  In  California''  the  corporation  must  accept  the  demand  or 
make  a  counter-offer  while  in  Oklahoma^"  the  corporation  must  accept 
or  reject  the  demand  and  may  make  a  counter-offer.  Failure  to  make  the 
counter-offer  in  either  California  or  Oklahoma  has  no  statutory  penal- 
ties except  insofar  as  this  factor  may  be  considered  by  the  court  in 
assessing  the  costs  of  the  appraisal  procedure.  On  the  other  hand,  in 
Louisiana,^^  Ohio,^^  and  Rhode  Island^^  failure  of  the  corporation  to 
make  a  counter-offer  creates  a  conclusive  presumption  in  favor  of  the 
value  demanded  by  the  stockholder.  If  the  corporation  does  make  a 
counter-offer,  failure  of  the  shareholder  to  initiate  the  appraisal  pro- 
cedure creates  a  conclusive  presumption  in  favor  of  the  value  offered  by 

6N.Y.  Stock  Corporation  Law,  §21(1). 

'' N.Y.  Stock  Corporation  Law,  §21(4). 

8  N.Y.  Stock  Corporation  Law,  §21(5). 

8  Calif.  Corporations  Code  (Deering),  §§4300-4318. 

lOQkla.  Stat.  Supp.  (1949),  tit.  18,  §§1.57-1.161. 

11  La.  Rev.  Stat.  (1950),  tit.  12,  §52. 

12  Ohio  Gen.  Code  Ann.  (Page),  §8623-72. 

^3  Rhode  Island  Acts  and  Resolves  1948,  c.  1989. 
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the  corporation.^*  Five  additional  states  (Arkansas/^  Florida/®  Minne- 
sota/^ Pennsylvania/^  and  Tennessee^^)  indirectly  place  an  affirmative 
duty  on  the  corporation  to  make  an  offer  by  providing  for  the  assess- 
ment of  expenses  on  the  basis  of  the  adequacy  of  the  corporation's 
ofifer.^" 

It  is  self-evident  that  a  statute  which  encourages  settlements  at  the 
earliest  possible  date  is  advantageous  to  all  interested  parties.  Placing  a 
premium  on  dilatory  tactics  is  to  be  avoided  whenever  possible.  There- 
fore, the  statute  which  places  an  affirmative  duty  on  either  the  corpora- 
tion or  the  stockholder  to  make  a  definite  offer  at  an  early  date  is  to  be 
preferred.  However,  the  question  of  which  party  should  assume  this 
duty  in  the  first  instance  is  of  considerable  importance.  Of  the  six  states 
directly  placing  some  affirmative  burden  on  one  of  the  parties.  New 
York  alone  has  placed  the  burden  on  the  corporation.  However,  the 
statutory  picture  in  the  eleven  states  is  fairly  evenly  balanced  if  the 
statutory  provisions  making  the  costs  of  the  proceedings  assessable 
against  the  corporation,  in  the  event  that  the  offer  is  below  the  value 
determined  by  the  appraisal,  are  considered  as  placing  some  affirmative 
duty  in  the  first  instance  on  the  corporation.  But  even  in  the  states  plac- 
ing the  duty  on  the  stockholder  in  the  first  instance,  other  statutory 
features  requiring  a  counter-offer  or  assessing  costs  on  the  basis  of  the 
counter-offer  make  the  original  duty  of  the  stockholder  less  onerous. 
In  Louisiana,  Ohio,  and  Rhode  Island  where  the  stockholder's  demand 
becomes  conclusive  in  the  absence  of  a  counter-offer  by  the  corporation, 
demands  highly  weighted  in  favor  of  the  stockholder  are,  in  reality, 
encouraged.  Even  in  California,  the  positive  duty  to  make  a  counter- 
offer and  the  assessment  of  costs  on  the  basis  of  that  offer  make  the 
original  valuation  by  the  stockholder  of  little  true  significance.  Only  in 
Oklahoma  does  it  appear  that  the  valuation  of  the  stockholder  may  be 
of  true  significance  as  no  positive  duty  to  make  a  counter-offer  is  im- 

1*  That  part  of  the  Ohio  statute  creating  a  conclusive  presumption  in  favor  of  the 
dissenting  stockholder,  held  constitutional  in  Voeller  v.  Neilston  Warehouse  Co.,  311 
U.S.  531,  61  S.Ct.  376  (1941),  reversing  136  Ohio  St.  427,  26  N.E.  2d  442  (1940) 
holding  that  failure  to  provide  notice  to  the  majority  stockholders  constituted  a  de- 
nial of  due  process.  For  a  complete  discussion  of  the  decision  of  the  Ohio  Supreme 
Court,  see  Lattin,  "A  Reappraisal  of  the  Appraisal  Statutes,"  38  Mich.  L.  Rev. 
1165  (1940). 

15  Ark.  Stat.  Arm.  (1947),  §64-703. 

16  Fla.  Stat.  Ann.,  §  612.40. 
!'■  Minn.  Stat.  Ann.,  §  300.16. 

ispenna.  Stat.  Ann.   (Purdon),  tit.  15,  §2852-908. 
"Tenn.  Code  Ann.   (Williams),  §§3749-3752. 

20  For  discussion  of  statutory  provisions  covering  costs  of  appraisal  proceedings, 
see  text  below. 
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posed  by  the  statute  (although  it  is  contemplated)  and  the  costs  of 
appraisal  proceedings  are  to  be  assessed  as  the  court  deems  "equitable." 

It  is  difficult  to  justify  the  imposition  of  the  original  duty  of  valuation 
on  the  stockholder.  The  stockholder  usually  lacks  the  information  neces- 
sary to  make  competent  valuation.  The  short  period  within  which  to 
make  the  demand  (usually  20  or  30  days  after  the  stockholders'  vote) 
prevents  adequate  compilations  of  valuation  factors  especially  where 
the  corporation  is  of  considerable  size.  Furthermore,  the  stockholder 
lacks  knowledge  of  other  dissenters  with  whom  he  may  join  for  pur- 
poses of  negotiations  with  the  corporation.  The  statute  which  encour- 
ages excessive  valuation  by  the  shareholder  provides  no  incentive  for 
the  earliest  possible  determination  of  value  between  the  parties.  The 
only  hope  that  the  corporation  has  is  that  the  uninformed  stockholder 
will  grossly  undervalue  his  stock,  and  this  is  contrary  to  the  right  which 
the  stockholder  is  given  by  the  appraisal  statute. 

The  New  York  statute  has  taken  the  more  realistic  approach  to  the 
problem  of  which  party  should  have  the  burden  of  making  the  original 
offer.  The  corporation's  officers  are  closely  associated  with  the  activities 
of  the  corporation  and  with  the  place  of  the  corporation  in  the  competi- 
tive business  world.  The  latest  business  developments  are,  or  should  be, 
carefully  analyzed  on  a  day-by-day  basis  and  the  financial  picture  of  the 
corporation  is  immediately  available.  The  officers  of  the  corporation 
are  usually  in  a  position  to  know  whether  the  contemplated  corporate 
action  will  be  approved  by  a  majority  of  stockholders.  Therefore,  the 
officers  are  able  to  undertake  consideration  of  the  factors  entering  into 
a  valuation  of  shares  in  advance  of  the  vote.  Moreover,  initial  corporate 
action  allows  the  stockholder  to  inform  himself  of  other  dissenters  with 
whom  he  may  join  for  purposes  of  negotiation  with  the  corporation 
before  he  is  forced  to  make  definite  commitments  as  to  value.  This  may 
be  particularly  important  where  court  costs  and  attorney's  fees  would 
be  oppressive  for  a  single  stockholder. 

The  additional  feature  of  the  New  York  statute  requiring  the  offers 
to  be  made  on  the  same  terms  and  conditions  to  all  dissenting  stock- 
holders is  commendable.  New  York  is  the  only  state  which  has  incor- 
porated that  feature  in  an  appraisal  statute.  Requiring  the  identical 
offer  to  all  dissenters  will  prevent  corporations  from  making  offers  on 
the  basis  of  the  relative  position  and  ability  of  the  dissenter  to  negoti- 
ate with  the  company  and  to  initiate  court  proceedings,  rather  than 
on  the  basis  of  fair  value  as  contemplated  by  the  statute.  The  provi- 
sion of  the  New  York  statute  requiring  that  the  corporation's  offer 
be  accompanied  by  a  recent  balance  sheet  and  profit  and  loss  state- 
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ment  will  at  least  provide  the  stockholder  with  some  recent  information 
from  which  he  can  make  some  fairly  adequate  determination  of  whether 
he  should  accept  or  reject  the  corporation's  offer. "^  It  may  be  concluded 
that  the  recent  amendments  of  the  New  York  appraisal  statute  have 
provided  a  fairly  adequate  solution  to  the  problem  of  encouraging  good- 
faith  bargaining  between  the  dissenting  stockholder  and  the  corporation 
at  the  earliest  possible  date, 

2.  Costs  and  Expenses  of  Appraisal 

The  expense  involved  in  any  type  of  litigation  is  not  inconsiderable. 
There  are  filing  fees,  court  costs,  and  attorneys'  fees  to  be  taken  into 
account.  In  an  appraisal  proceeding,  there  are  the  additional  expenses 
of  the  appraisers'  compensation,  fees  for  expert  witnesses,  and  expenses 
of  hiring  accountants  to  check  carefully  the  books  of  the  corporation. 
Because  the  expenses  involved  may  total  appreciable  sums  of  money, 
the  adequacy  of  the  appraisal  procedure  is  often  dependent  on  which 
party  bears  the  expenses.  For  example,  if  it  is  assumed  that  the  "fair 
value"  of  the  dissenting  shares  is  $100,000,  the  expenses  of  the  appraisal 
procedure  are  $10,000,  and  all  expenses  are  to  be  borne  by  the  corpora- 
tion, the  shareholder  should  refuse  to  accept  a  corporation  offer  of  less 
than  $109,999  ^or  it  is  at  that  point  only  that  the  corporation  has  not 
saved  funds.  Assuming  that  the  fair  value  and  expenses  are  the  same, 
but  that  the  stockholder  is  to  bear  all  expenses,  the  corporation  should  not 
offer  more  than  $90,001  for  at  that  point  it  is  not  practicable  for  the 
stockholder  in  initiate  the  appraisal  procedure.  These  examples  admit- 
tedly do  not  present  a  true  picture  in  the  usual  case  because  "fair  value" 
is  a  nebulous  concept  not  capable  of  definite  ascertainment.-"  Nonethe- 
less, it  is  apparent  that  the  expenses  of  appraisal  must  be  considered 
by  the  stockholder  in  determining  whether  to  dissent  and  in  determining 
the  offer  he  will  accept.  For  the  stockholder  holding  a  small  investment, 
the  appraisal  remedy  may  be  impracticable  unless  he  can  join  with  other 
dissenters  so  that  expenses  will  be  shared. 

21 17  C.F.R.  240.i4a-3  Rule  X-14A-3  of  the  Securities  and  Exchange  Commission 
provides  that  an  annual  report  including  financial  statements  must  be  submitted  to 
each  stockholder  if  proxies  are  solicited  on  behalf  of  management.  For  those  cases 
in  which  S.E.C.  rules  apply,  the  stockholder  will  already  be  in  possession  of  recent 
financial  statements  although  the  state  law  lacks  a  positive  requirement  for  the 
mailing  of  such  information. 

22  A  discussion  of  the  factors  to  be  considered  in  determining  "value"  is  not  within 
the  scope  of  this  study.  However,  it  may  be  stated  that  "fair  value"  is  generally 
defined  by  the  courts  as  including  a  combination  of  such  values  as  market  value, 
book  value,  value  determined  by  capitalization  of  income  plus  a  combination  of  such 
general  factors  as  business  conditions,  present  and  future,  government  tax  policies,  etc. 
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One-half  of  the  42  states  having  some  type  of  appraisal  procedure 
have  provisions  in  their  statute  relating  to  the  problem  of  expenses.  To 
evaluate  those  provisions,  it  must  be  understood  that  the  four  main 
items  of  expense  are:  (i)  appraisers'  fees,  (2)  attorneys'  fees,  (3) 
expert  witnesses'  fees,  and  (4)  court  costs  including  such  items  as  filing 
fees.  The  following  are  typical  statutory  provisions  : 

(a)  "If  the  amount  determined  in  such  proceeding  is  in  ex- 
cess of  such  amount  as  the  consolidated  corporation  shall 
have  offered  to  pay  as  the  fair  cash  value  of  the  stock,  the 
court  shall  assess  against  the  consolidated  corporation  the 
costs  of  the  proceeding,  including  a  reasonable  attor- 
ney's fee  to  the  stockholder  and  a  reasonable  fee  to  the 
appraisers,  as  it  shall  deem  equitable;  otherwise,  such 
costs  and  fees  to  the  appraisers  shall  be  assessed  one-half 
against  the  corporation  and  one-half  against  the  stock- 
holder."^^ 

(b)  "The  cost  of  any  such  appraisal,  including  a  reasonable 
fee  to  each  of  the  appraisers,  may  on  application  of  any 
party  in  interest  be  determined  by  the  chancellor  and 
taxed  upon  the  parties  to  such  appraisal,  or  either  or  both 
of  them,  as  may  appear  to  be  equitable."'* 

(c)  "Costs  shall  be  taxed  as  the  court  may  deem  equitable."" 

(d)  "The  costs  of  such  appraisal,  including  a  reasonable  fee 
to  the  appraisers,  shall  be  fixed  by  the  court,  and  shall  be 
borne  by  the  surviving  or  new  corporation  unless,  in  the 
opinion  of  the  court,  the  action  of  any  shareholder  in  re- 
fusing the  offer  of  the  corporation  has  been  arbitrary, 
vexatious,  or  in  bad  faith,  in  which  case  the  costs  shall  be 
assessed  in  the  discretion  of  the  court.""'' 

(e)  "Said  corporation  shall  pay  the  appraiser's  fees  and  all 
other  taxable  costs  .  .  ."^^ 

The  statutory  examples  represent  solutions  to  the  problem  of  which 
party  should  bear  the  expenses  of  litigation.  Generally  speaking,  expense 
provisions  are  favorable  to  the  stockholder.  In  no  state  is  the  stockholder 
liable  for  the  attorneys'  fees  of  the  corporation  or  for  the  fees  of  experts 
retained  by  the  corporation.  In  no  state  having  express  legislation  is 
the  stockholder  liable  for  all  appraisers'  fees  and  expenses  except  in 

23  Minn.  Stat.  Ann.,  §300.16.  See  also  Ark.  Stat.  Ann.,  §64-703;  Fla.  Stat.  Ann., 
§  612.40. 

2*  Dela.  Rev.  Code  (1935),  §  2093,  as  amended  by  Laws  1942  c,  132  §  16.  See  also, 
Ky.  Rev.  Stat.  (1948),  271.415(4)  (k). 

25  Wise.  Laws  1951,  c.  731.  See  also,  N.C.  Gen.  Stat.  (1943),  §  55-i67- 

26Penna.  Stat.  Ann.   (Purdon),  tit.  15,  §2852-908(6). 

2'^  Rhode  Island  General  Laws  (1938),  c.  116,  §56. 
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the  discretion  of  the  court.  The  balancing  of  these  expense  provisions 
in  favor  of  the  stockholder  is  understandable  because  the  remedy  was 
designed  as  a  means  for  the  stockholder  to  protect  his  investment.  Unless 
the  small  investor  can  recover  all  types  of  expense,  the  appraisal  remedy 
is  often  worthless.  However,  placing  the  entire  expense  burden  on  the 
corporation  gives  the  dissenter  an  unfair  bargaining  position  as  pointed 
out  above.  Also,  the  majority  stockholders  have  an  investment  which 
deserves  protection.  Because  of  the  inherent  policy  difficulties  the  stat- 
utes do  not  make  all  items  of  expense  assessable  against  the  corporation. 
Where  the  major  proportion  of  expenses  is  assessable  against  the  cor- 
poration, conditions  are  attached.  Often  the  corporation's  offer  must 
be  below  the  amount  awarded  before  all  specified  expenses  are  assessed 
against  the  corporation.  Another  device  is  to  place  the  burden  on  the 
corporation  but  the  burden  may  shift  if  the  stockholder  has  acted  arbi- 
trarily and  not  in  good  faith. 

Recent  New  York  legislation  incorporates  a  combination  of  several 
solutions. ^^  In  the  first  instance,  the  court  costs  and  compensation  and 
expenses  of  the  appraiser  are  assessed  against  the  corporation.  However, 
if,  after  taking  into  consideration  the  amount  of  the  award,  the  financial 
statements  furnished  the  stockholder,  and  other  relevant  circumstances, 
the  court  finds  that  the  stockholder's  action  in  refusing  to  accept  the 
corporation's  offer  was  "arbitrary  and  vexatious  or  not  in  good  faith," 
the  court  may  assess  the  court  costs  and  appraisal  expenses  as  it  deems 
equitable.  If  the  corporation's  offer  was  materially  exceeded  by  the 
award,  or  if  no  ofTer  was  made  by  the  corporation,  the  court  may,  in  its 
discretion,  award  the  stockholder  the  reasonable  compensation  of  experts 
retained  by  the  stockholder.  In  no  case  may  the  attorney's  fees  of  the 
stockholder  be  assessed  against  the  corporation  in  whole  or  in  part. 
While  the  New  York  legislation  may  not  provide  the  protection  which 
might  be  desirable  in  the  case  of  the  very  small  investor,  the  requirement 
that  all  stockholders  be  given  the  same  offer  protects  the  small  investor 
except  when  the  value  of  dissenting  shares  is  negligible. 

More  recently  the  Maryland  Legislature  has  enacted  legislation  which 
is  similar  to  the  New  York  statute  in  respect  to  the  burden  of  the  costs 
and  expenses  of  an  appraisal.  However,  the  Maryland  statute  does  not 
require  an  offer  by  the  corporation  in  the  first  instance  and  there  is  no 
requirement  that  the  same  offer  be  made  to  all  dissenting  stockholders.^^ 

28  N.Y.  Laws  1950,  c.  647.  For  text,  see  Appendix  A  of  this  study,  N.Y.  Stock 
Corporation  Law,  §21(5). 

29  Maryland  Laws  1951,  c.  135,  §  69(g):  "The  costs  of  the  proceeding  shall  be 
determined  by  the  court  and  shall  be  assessed  against  the  successor;  provided,  that 
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Placing  the  original  burden  of  two  major  items  of  expense  on  the 
corporation  may  have  three  different  impacts  on  extra-judicial  bargain- 
ing between  the  parties  depending  upon  the  facts  of  the  particular  case. 
Where  the  attorney's  fees  of  the  stockholder  and  the  fees  of  experts  are 
less  than  the  items  of  expense  to  be  assessed  against  the  corporation 
plus  the  attorney's  fees  and  fees  of  experts  for  the  corporation,  the 
stockholder  is  in  an  advantageous  bargaining  position.  Where  the  ex- 
pense items  for  both  parties  are  equal,  the  corporation  is  more  apt  to  be 
in  a  better  bargaining  position  than  the  stockholder  because  of  its  more 
powerful  economic  status.  Where  the  expenses  of  the  stockholder  are 
greater,  the  corporation  has  an  even  stronger  bargaining  position.  How- 
ever, the  ratio  of  expenses  to  be  paid  by  the  stockholder  to  the  value  of 
the  stockholder's  investment  remains  the  most  important  factor  in  de- 
termining bargaining  position.  For  example,  if  the  minimum  appraisal 
expenses  for  the  stockholder  is  $500  and  his  estimate  of  fair  value  of 
his  shares  is  $500,  there  is  little  reason  for  the  stockholder  to  seek  an 
appraisal,  even  though  the  corporation's  expenses  would  be  larger. 

The  New  York  legislative  provisions  concerning  the  shifting  of  the 
burden  of  expenses  have  two  preferential  features  not  incorporated  in 
other  statutes.  In  the  first  place,  the  statute  expressly  provides  that  the 
appraisal  expenses  and  court  costs  may  be  shifted,  in  the  discretion  of 
the  court,  to  the  stockholder  upon  taking  into  consideration  the  objective 
standards  of  the  adequacy  of  the  corporation  offer,  the  importance  of 
financial  statements  furnished  by  the  corporation,  and  other  relative 
circumstances.  Previous  statutes  have  depended  upon  the  subjective 
qualities  of  arbitrary  and  vexatious  or  bad  faith  action  by  the  stock- 
holder which  is  often  difficult  to  prove.  Although  the  New  York  statute 
does  not  eliminate  the  necessity  of  a  court  finding  of  arbitrary  or  bad 
faith  action  on  the  part  of  the  stockholder,  the  inclusion  of  the  objective 
standards  in  the  statute  makes  it  clear  that  due  weight  is  to  be  given 

all  or  any  part  of  the  costs  may  be  apportioned  and  assessed  as  the  court  deems 
equitable  against  any  or  all  of  the  objecting  stockholder  parties  to  the  proceeding 
if,  taking  into  consideration  the  price  which  the  successor  offered  for  such  stock, 
the  financial  statements  and  other  information  furnished,  and  such  other  circum- 
stances as  the  court  deems  relevant,  the  court  finds  that  the  action  of  the  stock- 
holder in  failing  to  accept  the  offer  was  arbitrary  and  vexatious  or  not  in  good 
faith.  Costs  shall  include  reasonable  compensation  to,  and  reasonable  expenses  of, 
the  appraisers,  but  shall  exclude  the  fees  and  expenses  of  counsel,  and  of  experts 
retained  by  any  party;  provided,  that  if  no  offer  was  made  or  the  value  of  the  stock 
as  determined  in  the  proceeding  materially  exceeds  the  amount  the  successor  offered 
to  pay  therefor,  the  court,  in  its  discretion,  may  award  to  any  stockholder  party 
to  the  proceeding  such  sum  as  the  court  determines  to  be  reasonable  compensation 
for  any  experts  retained  by  such  stockholder  in  the  proceeding." 
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those  facts  by  the  court.  Thus,  the  New  York  statute  has  a  tendency  to 
make  the  burden  of  proof  less  severe  in  the  case  in  which  the  corpora- 
tion alleges  arbitrary  or  bad  faith  actions  by  the  dissenting  stockholder. 
In  the  second  place,  the  additional  item  of  expenses  for  experts  retained 
by  the  stockholder  is  not  assessed  against  the  corporation  unless  the 
award  materially  exceeds  the  corporation's  ofifer.  That  would  seem  to 
be  preferable  to  the  statute  which  assesses  the  burden  of  expenses  on 
the  basis  of  the  purely  arithmetical  test  of  whether  the  award  did  exceed 
the  ofifer  made  by  the  corporation.  The  possibility  of  assessing  expenses 
possibly  involving  thousands  of  dollars  on  the  basis  of  a  few  cents 
difiference  is  not  justifiable. 

Once  it  is  assumed  that  the  appraisal  remedy  is  a  satisfactory  solution 
to  the  difficult  problem  of  the  rights  of  minority  stockholders,  the  ques- 
tion still  remains  as  to  whether  any  statutory  solution  to  the  problem  of 
expenses  thus  far  enacted  is  adequate.  The  New  York  statute  and  the 
statutes  of  a  few  other  states  provide  a  fairly  practicable  solution  in 
cases  where  a  well-informed  majority  honestly  believes  that  their  invest- 
ment will  be  improved  by  the  proposed  corporate  action  and  the  dissenter 
honestly  believes  the  corporate  action  will  be  detrimental  to  his  invest- 
ment. It  is  true  that  the  stockholder  does  not  obtain  the  value  of  his 
stock  because  he  must  pay  part  of  the  expenses  involved,  but  it  is  not 
unreasonable  that  the  stockholder  should  take  that  factor  into  account 
before  registering  a  dissent.  If  the  corporation  were  to  be  liable  for  all 
expenses,  the  interests  of  the  majority  shareholders  would  be  impaired. 
Of  course,  it  could  be  argued  that  the  majority  stockholders  should  bear 
all  expenses  and  that  they  should  take  that  into  consideration  when 
voting  on  the  proposed  action.  This  solution,  however,  would  place 
restrictions  on  the  advance  of  commercial  enterprise  by  encouraging 
dissents.  The  shifting  of  the  burden  of  expenses  to  the  stockholder 
where  he  is  acting  arbitrarily  and  in  bad  faith  is  also  justifiable  as  the 
interests  of  the  majority  should  not  be  impaired  by  the  revengeful  stock- 
holder. In  fact,  in  that  type  of  case,  it  may  be  argued  with  considerable 
force  that  the  stockholder  should  be  assessed  the  expenses  of  the  attor- 
ney's fees  and  fees  of  experts  paid  by  the  corporation. 

One  unusual  fact  situation  deserves  particular  attention.  No  state  has 
provided  the  logical  solution  in  the  case  where  the  action  of  the  majority 
involves  fraud  or  borders  on  fraud  beneficial  to  the  majority  stock- 
holders or  the  directors.  Fraud  is  difificult  to  prove  in  an  action  to  enjoin 
the  proposed  corporate  action.  Courts  have  been  rightfully  lenient  in  giv- 
ing a  fairly  broad  range  for  reasonable  business  judgments.  The  prepa- 
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ration  of  a  legal  action  based  on  fraud  is  so  expensive  that  the  expense 
involved  may  be  insuperable  for  the  small  investor.  Moreover,  in  Cali- 
fornia,^" and  possibly  in  other  jurisdictions,^^  the  only  remedy  for  the 
dissenter  is  an  appraisal  although  fraud  may  be  easily  proved.  Where 
fraud,  beneficial  to  the  majority  stockholders,  exists,  it  would  only  be 
just  that  the  dissenter  be  allowed  to  withdraw  with  his  investment  in- 
tact. However,  allowing  recovery  of  expenses  on  the  basis  of  a  showing 
of  fraud  has  the  same  handicaps  in  the  ordinary  case  as  attempting  to 
show  fraud  for  the  purposes  of  enjoining  the  corporate  action.  Any  re- 
laxation of  the  requirements  necessary  to  prove  fraud  would  be  open  to 
serious  objection.  Because  of  the  inherent  difficulties  in  cases  of  fraud 
and  because  of  the  multitude  of  hypothetical  fact  situations  which  may 
exist,  it  appears  impossible  to  design  a  statutory  formula  capable  of 
providing  the  logical  result. 

Therefore,  the  best  possible  solution  to  the  rather  difficult  problem  of 
expenses  would  appear  to  be  a  statute  which  would  encourage  a  good 
faith  ofifer  by  the  corporation  so  that  a  stockholder  may  withdraw  with 
the  least  possible  damage  to  his  investment.  To  do  that,  some  emphasis 
should  be  placed  upon  the  adequacy  of  the  offer.  It  is  suggested  that  the 
attorney's  fees  and  fees  and  expenses  of  expert  witnesses  be  made  de- 
pendent upon  the  adequacy  of  the  corporation  offer.  The  proper  deter- 
mining factor  should  be  whether  the  award  materially  exceeds  the  offer. 
The  remaining  expense  items  of  appraisal  costs  and  court  costs  should 
be  assessed  against  the  corporation  in  the  absence  of  arbitrary  or  bad 

so  Calif.  Corporations  Code   (Deering),  §4123: 

"When  the  merger  or  consolidation  of  a  corporation  with  one  or  more  other  cor- 
porations, domestic  or  foreign,  has  been  approved  by  the  requisite  number  of  its  share- 
holders, no  shareholder  of  the  corporation  shall  have  any  right  at  lav\^  or  in  equity 
to  attack  the  validity  of  the  merger  or  consolidation,  or  to  have  the  merger  or  con- 
solidation set  aside  or  rescinded,  except  in  an  action  to  test  whether  the  number  of  shares 
required  by  statute  to  authorize  or  approve  the  merger  or  consolidation  have  been 
voted  in  favor  thereof  by  persons  legally  entitled  to  vote  them.  .  .  ."  In  Beechwood 
Securities  Corporation,  Inc.  v.  Associated  Oil  Co.,  104  F.  2d  537  (CCA.  9th,  1939) 
the  court  held  the  statutory  appraisal  remedy  was  exclusive  although  fraud  may 
have  existed. 

31  Mich.  Stat.  Ann.,  §21.44:  "Objection  by  any  such  shareholder  to  any  action  of 
the  corporation  provided  in  this  section  and  his  rights  thereafter  under  this  section 
shall  be  his  exclusive  remedy."  The  language  of  the  Michigan  statute  has  not  been 
construed  by  the  court.  Iowa  Code  Ann.,  §491.112:  "Any  shareholder  failing  to  make 
demand  within  the  twenty  day  period  shall  be  conclusively  presumed  to  have  con- 
sented to  the  merger  or  consolidation  and  shall  be  bound  by  the  terms  thereof." 
The  courts  of  Ohio  and  Virginia  have  held  that  language  similar  to  that  employed 
in  the  Iowa  Statute  did  not  bar  an  injunction  proceeding  where  there  was  fraud  or 
illegality:  Johnson  v.  Lamprecht,  133  Ohio  St.  567,  15  N.E.  2d  127  (1938);  Adams 
V.  U.S.  Distributing  Corp.,  184  Va.  135,  34  S.E  2d  244  (i94S). 
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faith  actions  by  the  stockholder  as  evidenced  by  objective  standards. 
Although  in  certain  instances  the  burden  may  be  harsh  on  the  corpora- 
tion, some  relief  for  the  small  investor  who  deserves  protection  would 
be  provided.  Good  faith  offers  by  the  corporation  would  be  encouraged, 
and  the  shareholder's  investment  would  be  protected  in  cases  of  bad 
faith  on  the  part  of  the  corporation.  Although  the  solution  is  weighted 
in  favor  of  the  stockholder  in  the  usual  case,  it  is  believed  that  the 
equities  of  the  dissenter  are  stronger  as  the  appraisal  remedy  was  de- 
signed to  replace  the  absolute  power  of  a  dissenter  to  forestall  certain 
types  of  proposed  corporate  action. 

The  suggested  solution  could  be  achieved  by  a  rather  simple  amend- 
ment to  the  New  York  statutory  provision  relating  to  expenses :  (Sug- 
gested amendment  shown  in  italics.) 

"The  costs  and  expenses  of  the  proceeding  shall  be  deter- 
mined by  the  court  and  shall  be  assessed  against  the  corpora- 
tion ;  provided  that  all  or  any  part  of  such  costs  and  expenses 
may  be  apportioned  and  assessed  as  the  court  may  deem 
equitable  against  any  or  all  of  the  objecting  stockholder  parties 
to  the  proceeding  to  whom  the  corporation  shall  have  made  an 
offer  to  pay  for  the  stock  if,  taking  into  consideration  the  value 
of  the  stock  as  determined  in  the  proceeding,  the  financial  state- 
ments furnished  to  such  stockholders,  and  such  other  circum- 
stances as  the  court  may  deem  relevant,  the  court  shall  find 
that  the  action  of  such  stockholders  in  failing  to  accept  such 
offer  was  arbitrary  and  vexatious  or  not  in  good  faith.  Such 
expenses  shall  include  reasonable  compensation  to  and  the 
reasonable  expenses  of  the  appraiser  but  shall  exclude  the  fees 
and  expenses  of  counsel  and  of  experts  retained  by  any  party; 
provided,  that  if  the  value  of  the  stock  as  determined  in  the 
proceeding  shall  materially  exceed  whatever  amount  the  cor- 
poration may  have  offered  to  pay  therefor,  or  if  no  offer  shall 
have  been  made,  the  court,  in  its  discretion,  may  award  to  any 
stockholder  party  to  the  proceeding  the  reasonable  fees  and 
expenses  of  counsel  retained  by  such  stockholder  and  such  sum 
as  the  court  may  determine  to  be  reasonable  compensation  to 
any  expert  or  experts  retained  by  such  stockholder  in  the  pro- 
ceeding if  the  court  shall  find  the  retaining  of  such  expert  or 
experts  to  have  been  reasonably  necessary." 


APPENDIX  A 

Laws  of  New  York  1950 

CHAPTER  647 

N.  Y.  Stock  Corporation  Law  §  21 :  Determination  of  value  of  stock  of 
objecting  stockholder. 

1.  In  the  event  that  the  stockholders  of  a  corporation  have  taken  action 
pursuant  to  sections  fourteen,  twenty,  eighty-five,  eighty-six  or  ninety-one 
or  pursuant  to  article  four  and  if  any  stockholder  has  objected  to  such 
action  and  demanded  payment  for  his  stock  as  provided  in  section  eighty- 
five,  section  eighty-seven,  section  ninety-one  or  subdivision  eleven  of  section 
thirty-eight,  as  the  case  may  be,  the  corporation,  within  ten  days  after  the 
last  day  on  which  a  demand  for  payment  might  have  been  made,  shall  mail 
by  registered  mail  to  such  objecting  stockholder  or  deliver  personally  to 
him  a  written  offer  to  pay  for  such  stock  in  cash  at  a  price  deemed  by  the 
corporation  to  be  the  value  thereof  ;  and  an  offer  so  made  to  any  such 
objecting  stockholder  shall  also  be  made  on  the  same  terms  and  conditions 
and  at  the  same  price  per  share  to  all  such  objecting  holders  of  shares  of 
the  same  class  of  stock.  If  mailed,  such  offer  shall  be  directed  to  such 
stockholder  at  his  address  as  it  appears  on  the  stock-book  unless  he  shall 
have  filed  with  the  secretary  of  the  corporation  a  written  request  that  notices 
intended  for  him  be  mailed  to  some  other  address,  in  which  case  it  shall  be 
mailed  to  the  address  designated  in  such  notice.  Such  offer  shall  be  ac- 
companied by  a  balance  sheet  of  the  corporation  as  of  a  date  not  more  than 
six  months  prior  to  the  making  of  such  offer  and  a  profit  and  loss  statement 
for  the  twelve  months'  period  ended  on  the  date  of  such  balance  sheet ; 
provided,  that  if  it  is  impracticable  to  furnish  a  balance  sheet  as  of  a  date 
within  such  six  months'  period,  a  balance  sheet  as  of  such  earlier  date  as 
shall  be  practicable,  but  not  earlier  than  the  end  of  the  corporation's  pre- 
ceding fiscal  year,  shall  be  furnished,  in  which  event  the  profit  and  loss 
statement  shall  be  for  the  twelve  months'  period  ended  on  the  date  of  such 
balance  sheet, 

2.  The  corporation  may  apply  to  the  purchase  of  stock  pursuant  to  an 
offer  made  as  provided  in  subdivision  one  hereof,  such  of  its  assets  as  are 
lawfully  available  for  the  purchase  of  shares  of  its  stock,  and  an  amount 
of  its  capital  not  exceeding  the  capital  represented  by  the  shares  so  pur- 
chased; provided,  that  the  effect  of  any  such  purchase  and  application  of 
capital  thereto  shall  not  be  to  reduce  the  actual  value  of  the  assets  of  the 
corporation  to  an  amount  less  than  the  total  amount  of  its  debts  and  liabili- 
ties, plus  the  amount  of  its  capital  reduced  by  the  amount  of  capital  so 
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applied.  The  use  of  capital  to  such  extent  for  such  purpose  shall  not  be 
deemed  to  be  the  declaration  or  payment  of  a  dividend  or  a  distribution  of 
assets  within  the  meaning  of  section  fifty-eight  of  the  stock  corporation 
law,  or  constitute  a  violation  of  section  six  hundred  sixty-four  of  the  penal 
law.  The  shares  of  stock  so  purchased  may  be  held  or  disposed  of  by  the 
corporation;  provided,  that  the  corporation,  by  resolution  of  its  board  of 
directors,  may  retire  any  shares  so  purchased,  and  shall  retire  any  thereof 
purchased  through  the  application  of  capital,  by  filing  a  certificate  entitled 
"Certificate  of  reduction  of  capital  of  (name  of  corporation)  pursuant  to 
section  twenty-one  of  the  stock  corporation  law."  Such  certificate  shall 
contain  the  statements  prescribed  in  section  thirty-six  for  certificates  under 
subdivision  two  and  subdivision  four  of  section  thirty-five  to  effect  a  reduc- 
tion of  capital  and  the  elimination  of  previously  authorized  shares,  and  the 
reduction  of  capital  stock  in  conformity  therewith.  Such  certificate  shall 
be  subscribed  and  acknowledged  by  the  president  or  a  vice-president  and 
the  secretary  or  an  assistant  secretary  who  shall  make  and  annex  an  affidavit 
that  they  have  been  authorized  to  execute  and  file  such  certificate  by  resolu- 
tion of  the  board  of  directors,  adopted  at  a  directors'  meeting  duly  called 
and  held  on  a  date  specified  in  such  affidavit.  There  shall  be  annexed  to  such 
certificate  an  affidavit  of  the  president  or  a  vice-president  and  also  an  affi- 
davit of  the  treasurer  or  a  majority  of  the  directors  stating  that  the  actual 
value  of  the  assets  of  the  corporation  is  not  less  than  the  total  amount  of 
the  debts  and  liabilities  of  the  corporation  plus  the  proposed  amount  of  its 
capital.  Such  certificate  shall  be  filed  as  provided  in  section  thirty-eight  in 
respect  of  certificates  under  section  thirty-six.  Upon  the  filing  of  such 
certificate  the  shares  so  purchased  shall  be  eliminated  from  the  authorized 
capital  stock  or  number  of  shares  of  the  corporation,  and  the  capital  of  the 
corporation  shall  be  reduced  by  an  amount  equal  to  the  amount  of  capital 
represented  by  the  shares  so  retired.  The  capital  of  the  corporation  repre- 
sented by  any  shares  of  stock  purchased  or  otherwise  acquired  by  it  pursuant 
to  any  provision  of  this  section  shall  be  determined  as  provided  in  paragraph 
two  of  section  twenty-eight. 

3.  If  the  corporation  shall  fail  to  make  an  offer  within  the  time  specified 
in  subdivision  one  hereof,  or  if  the  objecting  stockholder  shall  fail  to  accept 
an  offer  from  the  corporation  within  twenty  days  after  the  mailing  or 
delivery  thereof,  either  such  stockholder  or  the  corporation  may  petition 
the  supreme  court,  at  any  special  term  thereof  held  in  the  judicial  district 
in  which  the  principal  office  of  the  corporation  is  situated,  to  determine  the 
value  of  such  stock.  Such  petition  shall  be  made  on  five  days'  notice  and 
shall  be  made  returnable  in  such  court  on  the  fiftieth  day  after  the  last  day 
on  which  the  demand  of  the  objecting  stockholder  for  payment  might  have 
been  made,  or,  if  the  rules  or  practice  of  such  court  do  not  permit  such 
petition  to  be  made  returnable  on  such  fiftieth  day,  then  it  shall  be  made 
returnable  on  the  first  succeeding  day  permitted  by  such  rules  or  practice. 
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If  more  than  one  such  proceeding  shall  have  been  instituted,  the  court,  in 
its  discretion,  may  or  on  motion  of  the  corporation  shall,  enter  an  order 
directing  the  consolidation  of  all  proceedings  and  making  such  directions 
with  respect  to  the  conduct  of  the  consolidated  proceeding  as  it  shall  deem 
proper.  Two  or  more  objecting  stockholders  may  join  or  be  joined  in  any 
such  proceeding. 

4.  The  court  shall  determine  which  of  the  objecting  stockholders  have 
complied  with  the  provisions  of  section  fourteen,  section  twenty,  subdivision 
eleven  of  section  thirty-eight,  subdivision  seven  of  section  eighty-five,  sec- 
tion eighty-seven  or  subdivision  seven  of  section  ninety-one,  whichever  shall 
be  applicable,  and  thereby  become  entitled  to  have  the  value  of  their  stock 
determined.  If  the  court  shall  find  that  any  of  the  objecting  stockholders  are 
so  entitled,  it  shall  proceed  to  determine  the  value  of  their  stock,  or  shall 
appoint  an  appraiser  to  determine  such  value,  and  may  make  such  directions 
in  regard  to  the  proceeding  as  it  shall  deem  proper.  If  the  court  shall  deter- 
mine such  value  without  appointing  an  appraiser,  judgment  shall  be  entered 
against  the  corporation  and  in  favor  of  each  objecting  stockholder  party  to 
the  proceeding  for  the  value  of  his  stock  so  determined.  If  the  appraiser 
shall  be  appointed,  he  shall  be  duly  sworn  honestly  and  faithfully  to  dis- 
charge his  duties  and  thereupon  shall  proceed  to  determine  the  value  of  such 
stock,  considering  all  relevant  legal  evidence  which  may  be  produced,  and 
shall  cause  a  stenographic  transcript  of  the  testimony  to  be  taken.  For  all 
the  purposes  of  this  section,  such  value  shall  be  determined  as  of  the  close 
of  business  on  the  day  before  the  taking  of  the  stockholders'  vote  on  the 
action  to  which  objection  was  made,  excluding  any  appreciation  or  depreci- 
ation directly  or  indirectly  consequent  upon  such  action  or  the  proposal 
thereof.  The  appraiser  may  require  any  person  to  attend  before  him  as  a 
witness,  and  shall  have  the  same  powers  with  respect  to  all  proceedings 
before  him  as  are  conferred  upon  a  person  authorized  by  law  to  hear,  try 
or  determine  a  matter  in  relation  to  which  proof  may  be  taken.  The  ap- 
praiser's report  shall  state  his  conclusion  as  to  the  value  of  the  stock  and 
his  reasons  therefor,  and  he  shall  file  such  report,  together  with  the  tran- 
script of  testimony  and  all  exhibits  which  shall  have  been  offered,  with  the 
court  within  sixty  days  after  his  appointment,  or  within  such  later  period  as 
the  court  may  direct,  and  shall  serve  one  copy  of  the  report  by  mail  on  each 
party  to  the  proceeding.  The  court  shall  consider  the  report  in  the  light  of 
all  relevant  legal  evidence  and,  on  motion  of  any  party  to  the  proceeding, 
shall  enter  an  order  confirming,  modifying  or  rejecting  the  same,  and,  if 
conforming  or  modifying,  directing  the  time  within  which  payment  shall 
be  made.  If  the  appraiser's  determination  of  value  be  confirmed  or  modified 
by  such  order,  judgment  shall  be  entered  thereon  against  the  corporation 
and  in  favor  of  each  objecting  stockholder  party  to  the  proceeding  for  the 
value  of  his  stock  so  determined.  If  the  appraiser's  determination  of 
value  be  rejected,  the  court  in  its  discretion  (a)  may  determine  the  value 
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of  the  stock  of  the  objecting  stockholders  in  the  light  of  all  the  relevant 
legal  evidence,  in  which  event  judgment  shall  be  entered  on  such  deter- 
mination as  in  the  case  of  judgment  entered  upon  an  order  confirming  an 
appraiser's  determination  of  value,  or  (b)  may  remit  the  proceeding  to  the 
appraiser,  making  such  directions  with  respect  to  further  proceedings  as 
may  be  deemed  proper.  Any  judgment  for  the  value  of  stock  entered  under 
this  subdivision  shall  include  interest  from  the  date  of  the  stockholders' 
vote  on  the  action  to  which  objection  was  made ;  provided,  that  if,  taking 
into  consideration  the  price  which  the  corporation  may  have  offered  to  pay 
for  such  stock,  the  financial  statements  furnished  to  the  stockholder,  and 
such  other  circumstances  as  the  court  may  deem  relevant,  the  court  shall 
find  that  the  action  of  the  stockholder  in  failing  to  accept  such  offer  was 
arbitrary  and  vexatious  or  not  in  good  faith,  no  interest  shall  be  allowed. 
The  payment  of  any  such  judgment  shall  not  be  deemed  to  be  the  declaration 
or  payment  of  a  dividend  or  a  distribution  of  assets  within  the  meaning  of 
section  fifty-eight  of  the  stock  corporation  law,  nor  constitute  a  violation 
of  section  six  hundred  sixty-four  of  the  penal  law. 

5.  The  costs  and  expenses  of  the  proceeding  shall  be  determined  by  the 
court  and  shall  be  assessed  against  the  corporation ;  provided,  that  all  or 
any  part  of  such  costs  and  expenses  may  be  apportioned  and  assessed  as  the 
court  may  deem  equitable  against  any  or  all  of  the  objecting  stockholder 
parties  to  the  proceeding  to  whom  the  corporation  shall  have  made  an  oflfer 
to  pay  for  the  stock  if,  taking  into  consideration  the  value  of  the  stock  as 
determined  in  the  proceeding,  the  financial  statements  furnished  to  such 
stockholders,  and  such  other  circumstances  as  the  court  may  deem  relevant, 
the  court  shall  find  that  the  action  of  such  stockholders  in  failing  to  accept 
such  ofifer  was  arbitrary  and  vexatious  or  not  in  good  faith.  Such  expenses 
shall  include  reasonable  compensation  to  and  the  reasonable  expenses  of 
the  appraiser  but  shall  exclude  the  fees  and  expenses  of  counsel  and  of 
experts  retained  by  any  party ;  provided,  that  if  the  value  of  the  stock  as 
determined  in  the  proceeding  shall  materially  exceed  whatever  amount  the 
corporation  may  have  offered  to  pay  therefor,  or  if  no  offer  shall  have  been 
made,  the  court,  in  its  discretion,  may  award  to  any  stockholder  party  to 
the  proceeding  such  sum  as  the  court  may  determine  to  be  reasonable 
compensation  to  any  expert  or  experts  retained  by  such  stockholder  in  the 
proceeding  if  the  court  shall  find  the  retaining  of  such  expert  or  experts  to 
have  been  reasonably  necessary. 

6.  Any  stockholder  demanding  payment  for  his  stock  shall  have  no  right 
to  receive  any  dividends  or  distributions  payable  to  holders  of  such  stock 
of  record  after  the  close  of  business  on  the  day  next  preceding  the  date  of 
the  stockholders'  vote  in  favor  of  the  action  to  which  such  objection  was 
made,  and  upon  such  vote  shall  cease  to  have  any  other  rights  of  a  stock- 
holder of  the  corporation  with  respect  to  such  stock,  except  the  right  to 
receive  payment  for  the  value  thereof  as  in  this  section  provided;  and  no 
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such  demand  may  be  withdrawn  unless  the  corporation  shall  consent  thereto. 
If,  however,  such  demand  shall  have  been  withdrawn  upon  such  consent,  or 
if  no  petition  for  the  appointment  of  an  appraiser  to  determine  the  value  of 
the  stock  of  such  stockholder  shall  have  been  made  within  the  time  herein 
provided,  or  if  a  court  of  competent  jurisdiction  shall  determine  that  such 
stockholder  is  not  entitled  to  the  relief  by  this  section  provided,  or  if  the 
action  to  the  taking  of  which  objection  was  made  shall  be  abandoned  or 
rescinded,  the  status  of  such  stockholder  as  a  stockholder  in  the  corporation 
thereupon  shall  be  restored,  without  prejudice,  however,  to  any  corporate 
proceedings  which  may  have  been  taken  during  the  interim ;  provided  that 
such  stockholder  shall  thereupon  be  entitled  to  receive  any  dividends,  dis- 
tributions or  other  rights  to  which  he  would  have  been  or  would  have  become 
entitled  had  he  not  demanded  payment  for  his  stock. 

7.  The  corporation  shall  not  be  required  to  make  payment  for  the  stock 
of  any  objecting  stockholder  as  in  this  section  provided  unless,  simultane- 
ously, the  certificate  or  certificates  representing  such  stock  shall  be  surren- 
dered to  it,  duly  indorsed  in  blank  and  in  proper  form  for  transfer, 
accompanied  by  evidence  of  payment  of  all  requisite  stock  transfer  taxes ; 
and  any  judgment  entered  pursuant  to  this  section  shall  so  provide.  Upon 
receipt  of  such  payment,  the  objecting  stockholder  shall  cease  to  have  any 
interest  in  the  corporation  or  its  assets  by  reason  of  his  ownership  of  the 
stock  so  paid  for,  and  such  stock  may  be  held  or  disposed  of  by  the  corpora- 
tion ;  provided,  that  if  payment  for  the  stock  of  an  objecting  stockholder 
shall  have  been  demanded  in  consequence  of  action  taken  on  a  merger  or 
consolidation  pursuant  to  sections  eighty-five,  eighty-six  or  ninety-one,  the 
shares  or  other  securities  of  the  resulting  or  surviving  corporation  into 
which  the  shares  of  the  objecting  stockholder  would  have  been  converted 
had  no  objection  been  made  shall,  unless  the  certificate  of  merger  or  consoli- 
dation shall  otherwise  provide,  be  deemed  to  have  been  duly  issued  in  ac- 
cordance with  the  terms  of  such  certificate  and  reacquired  by  the  resulting 
or  surviving  corporation,  and  may  be  held  or  disposed  of  by  it  free  of  any 
preemptive  rights  of  stockholders.  The  corporation,  by  resolution  of  its 
board  of  directors,  may  retire  any  shares  of  stock  acquired  by  it  upon  the 
payment  of  a  judgment  for  the  value  thereof,  by  filing  a  certificate  as  pro- 
vided in  subdivision  two  hereof  for  the  retirement  of  shares  purchased 
pursuant  to  an  offer ;  except,  that  the  affidavits  of  the  president  or  a  vice- 
president  and  of  the  treasurer  or  a  majority  of  the  board  of  directors, 
specified  in  the  said  subdivision  two,  relative  to  the  actual  value  of  the 
assets  of  the  corporation,  shall  not  be  required.  Upon  the  filing  of  such 
certificate  the  shares  so  acquired  shall  be  eliminated  from  the  authorized 
capital  stock  or  number  of  shares  of  the  corporation,  and  the  capital  of 
the  corporation  shall  be  reduced  by  an  amount  equal  to  the  amount  of 
capital  represented  by  the  shares  so  retired. 

8.  Within  twenty  days  after  the  last  day  on  which  a  demand  for  payment 


DISSENTING  SHAREHOLDER  163 

might  have  been  made,  each  stockholder  demanding  payment,  unless  the 
offer  of  the  corporation  to  pay  therefor  shall  have  been  accepted,  shall  sub- 
mit his  stock  certificate  or  certificates  to  the  corporation  for  notation  thereon 
of  the  fact  of  such  demand ;  and  any  stockholder  who  shall  fail  so  to  do 
shall  not  be  entitled  to  the  relief  by  this  section  provided  unless  a  court  of 
competent  jurisdiction,  for  good  and  sufficient  cause  shown,  shall  otherwise 
direct.  Upon  any  subsequent  transfers  of  such  stock  on  the  books  of  the 
corporation  prior  to  payment  by  the  corporation  of  the  value  thereof,  as 
herein  provided,  the  new  certificate  or  certificates  issued  therefor  shall  bear 
a  similar  notation,  together  with  the  name  of  the  original  objecting  holder 
of  such  stock,  and  until  such  payment  shall  have  been  made,  no  transferee 
of  any  such  stock  shall  acquire  any  rights  of  any  character  whatsoever  by 
reason  thereof  except  the  rights  of  the  original  objecting  stockholder. 

9.  In  any  case  where  the  action  with  respect  to  which  objection  was  made 
shall  have  been  taken  with,  or  authorized  by,  the  consent  of  stockholders 
without  a  meeting,  the  actual  date  upon  which  the  written  consent  to  such 
action  is  first  obtained  from  the  requisite  number  of  stockholders,  or,  in 
case  such  action  shall  have  been  taken  pursuant  to  section  eighty-five  of 
the  stock  corporation  law,  the  date  of  filing  the  certificate  of  ownership  as 
in  such  section  provided,  shall  for  all  purposes  be  deemed  to  be  the  date  of 
the  stockholders'  vote  referred  to  in  subdivisions  four  and  six  of  this  section. 
(N.  Y.  Laws  1950,  c.  647). 
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Reciprocal  Support  Legislation 

Wolf  D.  von  Otterstedt  * 

I.  Introduction 

The  industrial  revolution  with  its  attendant  technological  and  scientific 
progress  has  left  its  imprint  on  all  phases  of  modern  life  and  culture 
and  such  changes  have  made  themselves  felt  in  the  field  of  family  re- 
lations. In  fact,  a  family  revolution  has  taken  place  and  is  still  further 
evolving,  shaping,  and  changing  the  pattern  of  family  life  as  the  cumu- 
lative disruptive  effect  of  two  world  wars  and  the  threat  of  a  third 
conflict  contribute  to  the  growing  instability  of  our  urban-industrial 
society.^  It  is  safe  to  state,  by  way  of  generalization,  that  this  develop- 
ment is  pursuing  the  following  course:  (a)  gradual  equalization  of 
respective  authority  and  responsibility  of  the  basic  family  group  consist- 
ing of  man  and  woman;  (b)  prolongation  of  the  period  of  dependency 
of  children;  (c)  increased  mobility  of  the  family  as  a  whole  or  of  the 
individual  members  of  the  group;  and  (d)  increasing  instability  and 
a  growing  propensity  toward  casual  severance  of  the  basic  family  unit. 

Reliable  studies  have  demonstrated  that  family  instability  is  particu- 
larly prevalent  in  the  "working"  and  "lower-income"  groups.  Surveys 
showed  that  from  one-fourth  to  one-third  of  working  class  families 
are  broken  by  desertion,  divorce,  or  premature  death  of  either  marital 
partner.  An  even  higher  degree  of  instability  can  be  observed  in  the 
lower  classes  and  an  estimated  50%  to  60%  of  lower  class  families  in 
the  South  are  broken  at  least  once  by  desertion,  separation,  or  divorce 
of  the  spouses.^  In  the  working  and  lower  classes  are  found  those  fami- 
lies which  are  supported  primarily  by  wage  earners  and  whose  employ- 
ment, in  many  instances,  is  cyclical  or  seasonal  in  nature;  from  this 
group  the  bulk  of  our  migratory  families  emerges. 

*  Legislative  Analyst,  Legislative  Research  Center.  A.B.,  Heidelberg  College,  1942; 
LL.B.,  Michigan,  1950. 

^  Hollingshead,  "Class  Differences  in  Family  Stability,"  272  Annals  39-46  (Nov. 
1950). 

2  Oren,  Becoming  a  Milltown  American,  unpublished  doctoral  thesis,  Yale  Uni- 
versity, 1950.  George  Thorman  estimates  that  50,000  homes  are  broken  each  year  by 
desertion,  usually  by  the  husband.  He  states  that  the  main  causes  for  desertion  are 
a  desire  to  escape  financial  responsibility,  emotional  immaturity,  alcoholism,  family 
disputes,  dissatisfaction  with  the  marital  relationship  or  personal  maladjustment  be- 
tween the  partners.  Broken  Homes,  Public  Affairs  Pamphlet  No.  135,  3  ff.  (1947), 
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To  meet  the  cultural  trends  of  family  revolution,  statutory  measures 
such  as  married  women's  acts,  pauper  legislation,  laws  on  divorce  and 
separation  by  court  decree,  alimony  and  family  support  legislation  were 
passed  by  the  state  legislatures.^  Perhaps  the  most  controversial  legal 
problem  in  the  whole  area  of  domestic  relations  law,  other  than  the 
perennial  headache  of  the  "crazy  quilt"  of  divorce  legislation,  is  that 
of  family  support.  It  is  the  objective  of  this  study  to  examine  fn  detail 
the  legal  problems  raised  by  recently  developed  and  proposed  legislative 
enactments  in  the  field  of  family  support. 

At  common  law,  the  father  was  civilly  liable  for  the  support  of  his 
minor  legitimate  child,  so  long  as  he  had  custody  of  the  child,  and  the 
husband  was  civilly  liable  for  the  support  of  his  wife  so  long  as  she 
did  not  give  him  cause  to  withhold  such  support.*  The  obligation  of 
support  could  not  be  enforced  by  direct  suit  against  the  husband  or 
father  by  either  the  wife  or  child,  but  rather  by  third  persons  who  had 
furnished  necessaries  to  the  neglected  wife  or  child  on  a  theory  of 
actual  or  implied  agency.^  This  method  of  enforcing  the  duty  of  sup- 
port was  entirely  inadequate  because  a  merchant  or  tradesman  was 
seldom  anxious  to  purchase  a  law  suit.**  Common  law  courts  were  ex- 
ceedingly reluctant  in  permitting  a  legal  action  between  members  of 
families,  apparently  because  of  a  conviction  that  such  litigation  would 
serve  to  increase  the  family  rift  and  have  an  unsettling  influence  upon 
the  family  unit.  This  reasoning  has  continued  to  permeate  present  day 
legal  thinking;  but  it  seems  to  be  gradually  disappearing  as  modern 
support  statutes,  based  on  a  more  realistic  approach  to  the  problem,  are 
enacted.  It  is  difficult  to  justify  the  barring  of  a  wife  or  child  from  a 
direct  civil  action  against  the  husband  or  father  when  he  has  made  it 
all  too  clear  that  he  considers  the  family  as  dissolved  by  his  act  of 
abandoning  or  deserting  the  dependents  without  furnishing  them  the 
essentials  of  everyday  life.'' 

3  Toward  Family  Stability,  Symposium,  272  Annals   (Nov.  1950). 

*  Vernier,  American  Family  Laws,  Vol.  3,  §161,  Vol.  4,  §234  (1939). 

^26  Am.  Jur.,  Husband  and  Wife,  §§225-242;  Breckenridge,  The  Family  and  the 
State,  University  of  Chicago  Social  Service  Series,  123,   127,  241    (1934). 

®  Brown,  Duty  to  Support  Wife,  Selected  Essays  on  Family  Laws  (hereafter  re- 
ferred to  as  Essays),  The  Association  of  American  Law  Schools,  826  ff. 

''  For  cases  and  annotation  showing  the  disagreement  of  courts  as  to  the  right  of 
a  minor  child,  independently  of  statutory  authorization,  to  maintain  an  action  against 
its  parent  for  support,  see  13  A.L.R.  2d  1142.  The  courts  are  almost  equally  divided; 
courts  denying  a  right  of  action  to  the  child  have  done  so  on  the  ground  that  family 
harmony  and  discipline  would  be  destroyed  by  permitting  suit;  courts  holding  that 
an  action  is  maintainable  have  done  so  on  the  ground  that  it  is  the  traditional  function 
of  equity  courts  to  enforce  rights  or  compel  performance  of  duties  for  which  no 
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The  derelict  husband  and  father  is  chosen  as  prototype  of  the  deserter, 
not  because  he  is  the  only  individual  affected  by  nonsupport  legislation 
or  because  he  is  always  the  sinner  in  terms  of  ultimate  moral  responsi- 
bility, but  because  the  overwhelming  majority  of  cases  reported  involve 
male  offenders  for  the  obvious  reason  that  males  are  typically  the 
breadwinners  in  our  socio-economic  system. 

It  is  suggested  that  nonsupport  or  inadequate  support  is  usually 
symptomatic  of  marital  conflict  or  personality  deficiencies  of  one  or 
both  spouses,  and  that  the  stability  of  the  family  is  normally  disrupted 
long  before  a  legal  action  is  contemplated.  Legal  action  for  support  is 
merely  tangible  evidence  of  the  fact  that  harmonious  relations  of  the 
family  group  have  come  to  an  end.^ 

The  Right-Duty  relationships  as  they  existed  at  common  law  among 
the  members  of  the  family  have  been  subjected  to  extensive  reforms  by 
statutory  enactment.  The  trend  of  legislation  has  not  been  and  still  is 
not  harmonious.  On  the  one  hand,  the  breadwinner's  common  law  duties 
of  support  have  been  greatly  expanded  and  methods  of  enforcing  sup- 
port obligations  have  been  simplified,  making  the  remedial  problem  less 
burdensome  for  the  dependents.  The  primary  duty  of  support  of  the 
husband  and  father  for  maintenance  of  wife  and  children  has  been 
strengthened  by  statutory  bulwarks.  On  the  other  hand,  in  most  areas 
of  law,  there  has  been  a  tendency  to  bring  about  equality  of  sexes  with 
respect  to  property  rights,  contract  obligations,  etc.  Today,  this  equality 
of  the  sexes  before  the  law  has  been  achieved  in  large  measure ;  in  some 
respects,  regulatory  statutes  are  more  favorable  to  the  female.  However, 
this  trend  of  equalization  of  responsibilities  and  rights  in  everyday  life 
appears  to  be  totally  lacking  in  regard  to  family  support  except  insofar 
as  some  statutes  subject  the  wife  to  a  duty  of  supporting  the  husband 
if  he  is  unable  to  support  himself  and  make  the  mother  secondarily 
liable  for  support  of  children  if  the  father  is  not  able  to  provide  for 
them  adequately.  There  is  little,  if  any,  indication  that  the  trend  toward 
a  "single  legal  standard"  for  both  sexes  will  eventually  dictate  policy 
for  support  legislation.  Morally  and  socially,  our  Anglo-Saxon  culture 
is  still  securely  rooted  to  the  common  law  view  that  the  husband- father 
must  be  made  accountable  for  family  support. 

adequate  legal  remedy  is  available.  Simonds  v.  Simonds,  81  App.  D.C.  50,  154  F.  2d 
326,  13  A.L.R.  2d  1138  (1946). 

8  Sicher,  "Comprehensive  and  Consolidated  Domestic  Relations  Court  Needed," 
2  Va.  Law  Weekly  Dicta,  Nos.  17  &  18  (1950)  ;  see  also  Alexander,  "Of  Juvenile 
Court  Justice  and  Judges,"  National  Probation  and  Parole  Association  Yearbook 
1947,  at  p.  187  ff. 
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It  is  impossible  to  estimate  accurately  the  number  of  persons  in  the 
United  States  who  have  become  victims  of  family  desertion.  The  Na- 
tional Desertion  Bureau,  an  organization  which  has  dealt  with  the  prob- 
lems of  abandonment  and  nonsupport  since  the  turn  of  the  century  and 
which  has  put  considerable  research  and  effort  into  a  compilation  of  data 
pertaining  thereto,  estimates  that  nearly  1,000,000  women  and  children 
a  year  are  somehow  affected  adversely  by  desertion  of  the  breadwinner 
or  by  nonsupport  after  voluntary  separation  of  the  members  of  the 
basic  family  group.^  The  magnitude  of  the  problem  can  best  be  demon- 
strated through  the  medium  of  facts  and  figures  gathered  by  state  and 
federal  agencies.  In  1948,  the  Abandonment  Bureau  of  Kings  County, 
New  York  alone  investigated  complaints  of  desertion  involving  1,558; 
this  represents  the  case  load  of  only  one  in  some  3,000  counties  of  the 
United  States.^"  On  a  nation-wide  level,  there  is  every  indication  that 
family  desertion  and  nonsupport  are  growing  in  popularity  with  each 
succeeding  year.  During  the  fiscal  period  from  1948  to  1949,  over 
1,000,000  dependent  wives  and  children  received  federal  and  state 
assistance  in  the  amount  of  over  $450,000,000.  Public  aid  payments 
totalling  $520,000,000  were  made  during  the  fiscal  year  ending  June 
1950.  The  statistics  of  the  Federal  Security  Agency  show  that  an 
annual  increase  of  20%  in  expenditures  for  support  of  dependent 
children  and  mothers  may  be  a  conservative  estimate  of  expenditures 
to  be  expected  for  the  current  fiscal  year.^^ 

^  Zukerman,  The  Prevention  and  Treatment  of  Family  Desertion — a  Socio-Legal 
Approach,  published  by  the  National  Desertion  Bureau  (April  1950)  ;  Zunser,  Family 
Desertion  (Report  on  a  Study  of  423  Cases),  Reprint  from  145  Annals  (Sept.  1929)  ; 
Zunser,  Family  Desertion,  Social  Service  Review  VI  (1932)  235-255;  Zukerman, 
Some  Aspects  of  Matrimonial  Discord,  Paper  prepared  for  the  Nat.  Conf.  of  Jewish 
Welfare  Agencies  (June  1949)  ;  Zukerman,  The  Problem  of  Family  Desertion,  Pre- 
sented at  Annual  Conference  of  National  Legal  Aid  Association  in  Boston,  Mass. 
on  Oct.  14,  1949. 

1°  In  2  Va.  Law  Weekly  Dicta  No.  9  (1949),  the  Assistant  District  Attorney  of 
Kings  County,  New  York,  and  Director  of  the  Abandonment  Bureau,  Grace  Clyde 
Seaman,  vigorously  denounces  the  social  nemesis  of  abandonment;  as  co-author  and 
one  of  the  most  active  sponsors  of  the  Uniform  Support  of  Dependents  Law  of 
New  York  (New  York  Acts  1949,  ch.  807),  she  urges  that  reciprocal  support  legis- 
lation is  vitally  necessary  as  a  means  of  controlling  nonsupport  in  those  cases  where 
the  person  liable  for  support  has  merely  crossed  state  lines  in  an  eflfort  to  avoid 
financial  obligations. 

1^  Annual  Report  of  the  Federal  Security  Agency,  Social  Security  Administration, 
for  1947,  1948,  1949;  Report,  Federal  Security  Agency,  Bureau  of  Public  Assistance, 
Division  of  Statistics  and  Analysis  (Oct.  16,  1950)  ;  it  must  be  remembered  that  the 
figures  and  statistics  given  in  the  above  reports  include  only  reported  welfare  cases. 
There  are  many  cases  which  remain  unrecorded  because  no  legal  action  is  taken  or 
because  the  dependents  never  ask  for  public  assistance;  see  The  Family  and  the  Law, 
Survey  of  the  Legal  Profession,   (1948)   compiled  under  the  supervision  of  Earl  L. 
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The  burden  assumed  by  the  pubHc  has  become  greater  with  each 
succeeding  year  and  no  effective  methods  have  been  devised  until  re- 
cently to  remove  the  advantages  of  the  "poor  man's  divorce"  which 
allows  the  family  deserter  to  extricate  himself  from  what  he  considers 
to  be  an  onerous  duty  by  the  simple  expedient  of  crossing  state  lines. 
From  analyses  made  by  a  number  of  individuals  and  agencies^^  on 
causes  of  family  desertion,  it  appears  at  once  that,  for  the  most  part,  they 
are  the  same  as  those  commonly  accepted  as  grounds  for  divorce  in  the 
several  states.  It  is  also  interesting  to  note  that  judicial  intervention  by 
enforcement  of  support  is  normally  used  only  as  a  last  resort  after 
extra-judicial  pressure  applied  by  welfare  and  social  agencies  has  failed 
to  obtain  support  for  the  dependents  from  the  absconding  husband  or 
father.  Legal  remedies,  both  at  common  law  and  under  existing  statutes, 
available  to  the  deserted  and  dependent  family,  have  been  singularly 
ineffective  in  curbing  one  of  our  most  serious  social  and  economic  prob- 
lems. Reasons  for  such  failure  deserve  closer  scrutiny  so  that  any  con- 
templated legislative  amendments  in  the  future  can  be  drafted  without 
repeating  mistakes  made  heretofore. 

A.  Civil  Remedies 

Obstacles  to  civil  enforcement  at  common  law  of  the  duty  of  support 
have  been  removed  by  statutes  and  it  is  now  possible  for  the  wife  to 
bring  either  a  statutory  or  equitable  action  against  the  husband  in  the 
overwhelming  majority  of  the  states. ^^  According  to  the  weight  of 
authority  in  this  country,  a  court  of  equity  is  regarded  as  having  in- 
herent jurisdiction  to  entertain  an  action  by  the  wife  for  alimony,  sup- 
port, or  separate  maintenance,  regardless  of  and  independently  from  a 
suit  for  divorce  or  separation  or  any  action  or  judicial  decree  affecting 
the  marital  status  directly."  Most  of  the  states  have  enacted  statutes 

Koos,  Boston,  Mass.  The  survey  figures,  compiled  from  data  collected  in  such  large 
representative  cities  as  Akron,  Ohio ;  Atlanta,  Ga. ;  Nashville,  Tenn. ;  Oakland,  Calif. ; 
Rochester,  N.  Y. ;  Seattle,  Wash. ;  show  that  any  attempted  approximation  of  the 
extent  of  family  desertion  is  extremely  difficult,  not  only  because  of  the  inconclusive- 
ness  of  reported  welfare  and  court  cases,  but  also  because  of  the  fact  that  approxi- 
mately 20%  of  all  persons  who  have  desertion  and  nonsupport  problems  do  not  ask 
for  legal  advice  at  all. 

12  Zukerman  and  Zunser,  op.  cit.  supra  note  9;  27  Am.  Jur.,  Husband  and  Wife, 
§404;  Truxal  and  Merrill,  The  Family  and  American  Culture,  630  (1947);  Nim- 
koff.  Marriage  and  the  Family,  621  ff.   (1947). 

13  Vernier,  note  4  supra.  Vol.  3,  §  161. 

1*  Essays,  note  6  supra,  828  ff . ;  contra  cases  cited  27  Am.  Jur.,  Husband  and  Wife, 
§  402 ;  for  an  example  of  a  statute  expressly  authorizing  the  court  to  order  separate 
maintenance  and  support  for  wife  and  child,  regardless  of  a  divorce  decree,  see  Wis. 
Stat,  §247.28   (1949). 
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giving  jurisdiction  to  courts  of  equity  or  other  courts  of  limited  juris- 
diction in  matters  of  domestic  relations  to  entertain  independent  actions 
for  alimony,  support,  and  maintenance/^  Moreover,  a  number  of  states 
have  permitted  an  independent  equitable  action  by  the  wife  without 
explicit  statutory  authorization."  There  are  also  statutes  in  many  states 
which  permit  the  child  to  maintain  an  action  of  an  equitable  nature 
against  the  parent  to  enforce  the  duty  of  support/^ 

In  order  for  a  wife  to  secure  an  equitable  support  decree  at  common 
law  or  in  statutory  support  or  separate  maintenance  proceeding,  the 
court  must  have  jurisdiction  over  the  husband.  Jurisdiction  may  be 
obtained  by  personal  service  or  by  substituted  service  if  the  husband 
has  retained  residence  in  the  state  where  the  action  is  brought,  pro- 
vided that  such  substituted  process  is  possible  under  state  statute.  By 
the  simple  expedient  of  crossing  state  lines,  a  husband  can  and 
often  does  effectively  prevent  his  wife  from  enforcing  family  support 
obligations. 

The  position  of  the  wife  is  not  substantially  improved,  even  granting 
that  a  support  order  has  been  entered  by  the  court,  either  by  way  of 
default  judgment  or  after  contest  with  the  husband  present,  if  he  leaves 
the  state  whose  court  issued  the  order.  Any  attempt  on  the  part  of  the 
wife  to  enforce  an  equitable  order  of  support  in  the  courts  of  a  sister 
state  would  most  likely  be  unsuccessful.  The  Constitution  of  the  United 
States  provides  that  "Full  Faith  and  Credit  shall  be  given  in  each  state, 
to  the  public  acts,  records  and  judicial  proceedings  of  every  other 
state."  In  construing  the  scope  of  this  clause,  the  United  States  Su- 
preme Court  held  that  a  state  must  give  Full  Faith  and  Credit  only 
to  those  decrees  which  are  considered  final. ^*  A  decree  for  payment  by 
a  husband  or  father  of  a  fixed  sum  of  money  found  to  be  already  due 
and  payable  to  the  dependents  for  past  support,  is  regarded  as  being 

'^^27  Am.  Jur.,  Husband  and  Wife,  §  402. 

I'^Hagert  v.  Hagert  22  N.D.  290,  133  N.W.  1035  (1911);  Galland  v.  Galland,  38 
Calif.  265  (1869);  Garland  v.  Garland,  50  Miss.  694  (1874);  Robertson  v.  Robert- 
son, 138  Minn.  290,  164  N.W.  980  (1917)  ;  State  ex  rel.  Young  v.  Superior  Court, 
85  Wash.  y2,  146  Pac.  436  (1915)  ;  contra  Mooney  v.  Mooney,  65  N.Y.S.  2d  121,  187 
Misc.  789  (1946)  agreeing  with  a  minority  of  states  in  denying  equitable  action  in 
absence  of  statute  where  support  alone  is  sought. 

^''  The  right  of  action  may  be  extended  to  children  who  are  unable  to  support  them- 
selves but  more  commonly  the  statute  provides  that  the  support  action  must  be 
brought  by  either  the  political  subdivision  supporting  the  child  or  its  relative  in  the 
child's  name.   Vernier,  note  4  supra,  §  234.  See  also  note  7  supra. 

IS  U.S.  Constitution,  Art.  IV,  §  i  is  interpreted  in  Sistaire  v.  Sistaire,  218  U.S.  i, 
54  L.  Ed.  905,  30  S.Ct.  682,  28  L.R.A.  (N.S.)  1068,  20  Ann.  Cas.  1061  (1910).  See 
also  annotation  in  90  A.L.R.  939  (1934),  and  2  Beale,  The  Conflict  of  Laws 
§§435-1,  435.2,  436.1,  437.1   (1935). 
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a  final  decree  and  may  be  enforced  in  another  state  as  any  judgment 
on  a  debt.  However,  a  decree  in  one  state  for  alimony  or  support  pay- 
able in  installments,  which  remains  subject  to  the  control  of  the  court 
making  the  order  is  not  final.  If  the  decree  is  subject  to  modification 
or  revision  in  the  court  where  issued,  Full  Faith  and  Credit  is  not 
required  because  the  concurrent  existence  of  several  modifiable  decrees 
might  jeopardize  the  defendant.  Enforcement  of  non-final  decrees  also 
results  in  much  uncertainty  and  confusion  because  the  court  in  which 
enforcement  is  sought  by  the  dependent  has  no  way  of  determining 
whether  and  to  what  extent  the  decree  would  have  been  modifiable  by 
the  court  originally  making  the  decree.^®  The  result  has  been  that  most 
state  courts  have  been  reluctant  to  enforce  foreign  equitable  decrees 
for  future  support."" 

However,  the  Full  Faith  and  Credit  Clause  merely  sets  a  minimum 
standard  for  recognition  of  foreign  orders  and  decrees.  Some  states 
have  gone  beyond  the  bare  requirements  of  the  Constitution  and  en- 
force foreign  alimony  and  support  decrees  on  grounds  of  comity. ^^ 
This  position  is  indicative  of  a  modern  trend  in  public  policy  which 
aims  at  preventing  husbands  or  fathers  from  shirking  a  legal  obliga- 

19  Johnson  v.  Johnson,  196  S.C.  474,  13  S.E.  2d  593,  134  A.L.R.  318  (1941)  I  ^or 
cases  which  deny  extraterritorial  effect  to  decrees  subject  to  modification,  see  an- 
notation 90  A.L.R.  939.  See  also  17  Am.  Jur.,  Divorce  and  Separation,  §§  704,  766, 
Cf.  Yarborough  v.  Yarborough,  290  U.S.  202,  78  L.  Ed.  (Adv.  172),  54  S.Ct.  181, 
90  A.L.R.  924  (1933)  holding  that  the  full  faith  and  credit  clause  applies  to  an  un- 
alterable decree  of  alimony  for  a  minor  child.  That  the  problem  of  support  and  ali- 
mony enforcement  is  not  one  of  full  faith  and  credit  but  rests  wholly  on  a  comity 
principle  is  asserted  in  6  Law  and  Contemporary  Probelms,  272-273   (1939). 

Cases  listed  by  Bishop  in  29  Mich.  State  B.J.  23  (1950),  on  enforcement  in  sister- 
state  of  alimony  decrees,  showing  that  (a)  amounts  due  under  a  nonmodifiable  de- 
cree must  be  given  full  faith  and  credit,  whereas  sums  not  yet  due  or  sums  due  under 
a  modifiable  decree  need  not  be  given  effect,  and  (b)  that  equity  enforcement  is 
given  to  foreign  alimony  decrees  on  grounds  of  comity. 

20  In  accord  with  the  majority  of  state  courts:  Restatement,  Conflict  of  Laws 
(1934)  §§433-438;  Restatement  of  the  Law,  1948  Supp.,  Conflict  of  Laws  §434-  "A 
valid  foreign  judgment  which  imposes  a  duty  to  pay  money  will  be  enforced  by  an 
action  if  (a)  it  is  final;  (b)  it  is  certain  in  amount;  (c)  it  is  tmconditional ;  (d) 
it  has  not  been  vacated;  (e)  execution  has  not  been  superseded  in  the  state  which 
rendered  it."  See  also  Beale,  note  18  supra,  at  1381  ff.  Leonard  J.  Emmerglick, 
"Accrued  Alimony— Not  a  Vested  Right,"  3  U.  of  Newark  L.  Rev.  33,  at  44  (i939)  : 
"To  declare  past  due  alimony  to  be  a  vested  right,  when  the  statute  which  gives  rise  to 
alimony  does  not  so  declare  it,  seems  to  be  adapted  to  the  legislative  purpose  and  to  the 
general  attitude  of  our  Court  of  Chancery.  It  is  an  unnecessary  departure  from  reality, 
attended  with  restrictive  confining  results,  for  alimony  is  nothing  more  than  a  method 
of  enforcing  a  continuing  duty."  (Speaking  of  support  of  wife). 

21  "Equitable  Enforcement  of  Foreign  Alimony  and  Support  Orders,"  34  Mass. 
L-  Q-  9  (1949).  Brief  prepared  by  the  Nat.  Assn.  of  Legal  Aid  Organizations. 
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tion  by  merely  crossing  state  lines.  In  these  states,  an  equitable  support 
order  obtained  in  another  state  may  be  enforced  by  the  court  of  the 
forum  in  the  same  manner  and  with  the  same  limitations  as  if  the 
issuing  state  were  enforcing  the  decree."^  If  this  doctrine  of  enforce- 
ment under  a  principle  of  comity  were  to  be  accorded  universal  appli- 
cation, thus  permitting  all  state  courts  to  enforce  equitable  decrees  of 
foreign  states  against  the  family  deserter  in  the  same  manner  as 
provided  in  the  original  decree,  a  partial  solution  of  the  nonsupport 
problem  could  be  achieved.  However,  whether  the  wife  brings  an 
action  on  a  judgment  for  reimbursement  or  attempts  to  enforce  an 
equitable  order  for  future  support  in  a  state  which  has  adopted  this 
liberal  rule  as  matter  of  interstate  comity,  such  action  is  likely  to  be 
impractical.  The  wife  would  have  to  appear  personally  or  through  her 
attorney  in  the  court  of  the  enforcing  state;  the  procedure  involves 
considerable  expense  which  may  be  prohibitive.  In  many  cases  the 
amount  recoverable  would  be  consumed  by  the  expenses  incurred  in 
enforcing  the  decree. 

In  summarizing,  it  may  be  concluded  that  the  difficulties  inherent 
in  obtaining  a  support  order  or  in  enforcing  it  when  the  husband  or 
father  has  crossed  state  lines  have  made  the  civil  support  remedies 
largely  ineffective. 

B.  Criminal  and  Quasi-Criminal  Remedies 

Desertion  or  nonsupport  of  wife  or  child  was  not  a  criminal  offense 
at  common  law,  but  during  the  last  half  century  the  failure  to  perform 
certain  duties  of  support  has  been  made  a  criminal  act.  In  all  American 
jurisdictions  but  two,^^  the  father  of  minor  children  or  a  husband  may 
be  subjected  to  criminal  prosecution  for  willful  breach  of  the  duty  of 
support.^*  These  so-called  "Lazy  Husband"  laws  are  for  the  most  part 

22Biewend  v.  Biewend,  17  Cal.  2d  117,  109  P.  2d  701,  132  A.L.R.  1264  (1941)  ; 
Rule  V.  Rule,  313  111.  App.  108  (1942);  only  recently  Rhode  Island  became  the 
twelfth  state  to  recognize  foreign  support  decrees  as  to  past  alimony  and  to  enforce 
decrees  for  future  support  insofar  as  children  are  concerned.  Courtemanche  v.  Courte- 
manche  —  R.I.  —  (1950);  The  Legal  Record,  Detroit,  Vol.  35,  No.  13  (Dec.  7, 
1950).  The  twelve  states  are  California,  Connecticut,  Florida,  Illinois,  Minnesota, 
Mississippi,  Oklahoma,  Oregon,  Rhode  Island,  South  Carolina,  Virginia,  and  Wash- 
ington. 

23  In  Mississippi  and  Georgia  the  husband  is  not  originally  liable  for  nonsupport  of 
his  wife,  but  may  be  prosecuted  for  abandonment  of  his  minor  children.  Miss.  Code 
Ann.,  §§  2050,  2087,  Ga.  Code  Ann.  §  74-9902. 

24  Vernier,  note  4  supra.  Vol.  3,  §  162;  for  a  complete  list  of  the  twenty-four  states 
which  have  adopted  the  Uniform  Desertion  and  Nonsupport  Act,  see  10  U.L.A. 
(1950  Cum.  Pocket  Supp.)  6. 
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applicable  only  where  the  husband  or  father  deserts  or  willfully  neglects 
to  furnish  support  for  dependents  who  are  in  "necessitous  or  destitute" 
circumstances.^^  Statutes  imposing  a  duty  of  parental  support,  equally 
unknown  at  the  common  law,  have  made  adult  children  criminally 
liable  for  willful  nonsupport  of  indigent  parents.  But  in  only  two 
instances  is  the  criminal  sanction  extended  to  cover  poor  relatives  other 
than  wives,  children,  and  parents. ^^  In  addition  to  such  desertion,  non- 
support,  or  abandonment  statutes,  a  variety  of  penal  laws  may  be 
found  in  the  several  states  which  are  relevant  to  the  problem  of  family 
support.  In  special  circumstances,  vagrancy  laws,  disorderly  persons 
laws,  and  laws  which  impose  penalties  for  contributing  to  the  delin- 
quency of  minors  or  for  being  cruel  to  children  of  tender  age  as  an 
aggravated  offense  can  be  employed  against  the  family  deserter. 

Criminal  desertion  and  nonsupport  statutes  are  neither  uniform  in 
language  nor  is  there  agreement  among  the  states  as  to  the  purpose  of 
their  enactment.  The  early  statutes  were  purely  criminal  in  nature  and 
solely  intended  to  punish  the  moral  misdemeanor  of  leaving  the  family 
destitute.  The  primary  purpose  of  such  statutes  is  to  deter  the  husband 
from  abandoning  his  family  and  to  protect  the  public  from  the  financial 
responsibility  which  must  be  borne  by  the  community  if  the  dependents 
are  without  means  of  support.  In  a  large  number  of  states,  the  legis- 
latures and  courts  have  made  it  clear  that  criminal  nonsupport  statutes 
were  intended  to  supplement  civil  remedies  against  the  family  deserter, 
the  chief  object  being  to  provide  the  dependents  with  a  specific  means 
of  recovering  the  support  money  to  which  they  are  entitled.^^  In  re- 
cognizing this  purpose,  all  but  eleven  states  have  made  provisions  for 
the  suspension  of  the  criminal  sentence  and  probation  upon  promise 
by  the  defendant  to  furnish  support  money;  non-compliance  with  the 
court  order  of  support  subjects  the  defendant  to  execution  of  the  crim- 
inal sentence.  Nonetheless,  there  is  considerable  confusion  and  dis- 
agreement among  state  courts  with  respect  to  the  issues  of  venue  and 
jurisdiction  in  criminal  desertion  and  nonsupport  cases  and  with  respect 
to  the  exact  theory  of  the  nature  of  the  criminal  act.^^ 

It  is  a  fundamental  rule  of  criminal  procedure  that  an  act  or  omission 
which  constitutes  a  criminal  offense  is  punishable  only  in  the  jurisdic- 

25  Vernier,  note  4  supra.  Vol.  4,  §  234 ;  terminology  such  as  "destitute"  or  "necessities" 
is  commonly  used  in  criminal  nonsupport  statutes  of  most  jurisdictions,  10  U.L.A.,  i  ff. 

26  Connecticut  and  New  York.  Conn.  Rev.  Gen.  Stat.,  §8586  (1949);  New  York 
Criminal  Code,  Ch.  Ct.  Act,  Art.  Ill  A,  §§30-34h  (1946). 

27^27  Am.  Jur.,  Husband  and  Wife,  §444;  8  R.C.L.,  Criminal  Law,  §332. 
28  27  Am.  Jur.,  Husband  and  Wife,  §  436 ;  8  R.C.L.,  Criminal  Law,  §  332. 


174  CURRENT  TRENDS  IN  STATE  LEGISLATION 

tion  where  such  omission  took  place. ^^  Prosecution  must  as  a  general 
rule  be  instituted  in  the  county  of  the  legal  residence  of  the  wife  at  the 
time  when  the  husband  abandons  her.^°  Thus,  it  has  been  asserted  that 
a  deserting  husband  or  father  owes  a  duty  of  support  where  the  omis- 
sion of  the  duty  occurs. ^^  The  general  rule  is  that  jurisdiction  and  venue 
attach  only  where  the  wife  or  children  become  destitute  or  a  burden 
upon  the  public.  A  logical  extension  of  the  rule  would  seem  to  indicate 
that  the  right  to  support  would  follow  the  dependent  wherever  she  goes ; 
the  right  to  support  would  become  ambulatory  in  character  and  would 
be  enforceable  wherever  the  dependent  moves,  provided  that  require- 
ments of  jurisdiction  and  venue  in  a  particular  jurisdiction  are  satisfied. 
However,  no  case  has  gone  so  far  as  to  follow  the  rule  to  its  logical  con- 
clusion. The  fact  is  that  a  majority  of  jurisdictions  will  allow  prosecu- 
tion of  the  deserter  only  if  the  failure  to  support  commenced  within 
their  jurisdiction,  although  it  is  not  essential  that  the  deserter  be  present 
in  the  state  at  the  time  when  indigency  begins.^"  Such  a  theory  of  en- 
forcement provides  adequate  emphasis  for  the  public  burden  motive,  but 
the  jurisdictional  limitations  entirely  ignore  the  primary  objective  of 
the  statute,  i.e.,  to  provide  the  dependent  with  a  means  of  direct  recovery 
of  support.  A  substantial  number  of  states  have  given  a  wider  scope  to 
the  interpretation  of  criminal  nonsupport  statutes.  Acknowledging  the 
policy  reasons  which  led  to  the  passage  of  this  type  of  legislation,  their 
courts  have  held  that  it  is  immaterial  where  the  neglected  or  deserted 
persons  reside  or  are  domiciled.  They  have  taken  the  position  that  the 
duty  of  support  is  continuing  and  follows  the  deserter  wherever  he  may 
go;  therefore,  prosecution  of  the  husband  or  father  may  be  instituted 
in  any  state  where  he  is  found  regardless  of  presence  or  residence  there 
of  the  dependents. ^^ 

Considerable  confusion  has  been  created  because  of  a  failure  to  recog- 

2^2  Beale,  Conflict  of  Laws,  §425.1   (1935);  8  R.C.L.,  Criminal  Law,  §336. 

20  2  Beale,  Conflict  of  Laws,  §428.4  (1935);  27  Am.  Jur.,  Husband  and  Wife, 
§444;  8  R.C.L.,  Criminal  Law,  §336. 

^"^  Ibid.,  State  v.  Gilmore,  88  Kan.  835,  129  Pac.  1123  (1913);  State  v.  Wellman, 
102  Kan.  503,  170  Pac.  1052  (1918). 

32  27  Am.  Jur.,  Husband  and  Wife,  §  435. 

33 /m  Re  Alexander,  3  Terry  461  (Dela.),  36  A.  2d  361  (1944);  Commonwealth 
V.  Acker,  197  Mass.  91,  %2>  N.E.  312  (1908)  ;  Smith  v.  State,  156  Tenn.  599,  4  S.W. 
2d  351  (1928)  ;  State  v.  Borum,  188  La.  846,  178  So.  371  (1937)  ;  O'Donley  v.  State, 
Okla.  (1950)  No.  A-11138,  219  P.  2d  259;  Commonwealth  ex  rel.  v.  Ribauskas, 
Muni.  Ct.,  Philadelphia,  Dom.  Rel.  Div.,  No.  157068,  May  13,  1949;  Commonwealth 
V.  Jamison,  149  Pa.  Super.  504,  27  A.  2d  535  (1942)  ;  Commonwealth  v.  Husinka, 
(193  A.  380  Pa.  1937);  Commonwealth  ex  rel.  v.  Shetzline,  84  Pa.  Sup.  Ct.  lOO 
(1924). 
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nize  the  existence  of  a  distinction  between  desertion  on  the  one  hand 
and  nonsupport  on  the  other.  Historically,  desertion  and  nonsupport 
have  been  used  interchangeably  in  divorce  legislation.  Desertion  has  been 
and  still  is  one  of  the  most  widely  used  grounds  for  divorce;  yet,  it 
should  be  remembered  that  the  term  "desertion"  as  interpreted  and  found 
in  divorce  laws  does  not  necessarily  mean  nonsupport.  For  judicial  pur- 
poses in  granting  a  divorce,  it  is  sufficient  that  one  spouse  be  absent 
without  cause  from  the  other ;  it  is  immaterial  whether  the  absent  party 
provides  support.  On  the  other  hand,  family  support  legislation  is  aimed 
at  the  enforcement  of  a  legal  duty  imposed  upon  the  member  of  the 
family  who  is  most  capable  economically,  and  who,  by  social  tradition 
and  moral  standards,  is  considered  the  rightful  party  to  assume  support 
obligations.  The  law  is  not  concerned  about  absenteeism  of  the  spouses 
unless  coupled  with  nonsupport.  Desertion,  in  the  sense  of  living  apart, 
is  not  a  crime  of  itself  unless  coupled  also  with  failure  to  support.^* 
Admittedly,  desertion  is  an  act  which  occurs  but  once  in  the  jurisdiction 
where  the  father  or  husband  actually  leaves  his  dependents  or  his  fam- 
ily. On  the  other  hand,  nonsupport  by  the  husband  is  an  offense  which 
cannot  be  easily  localized  due  to  the  fact  that  the  duty  of  support  arises 
from  the  parental  or  marital  relationship  and  should  not  be  subjected  to 
arbitrary  termination  merely  because  the  person  owing  the  duty  of 
support  has  removed  himself  to  a  different  jurisdiction.  In  states  which 
have  recognized  this  distinction,  nonsupport  is  held  to  be  a  "continuing 
offense."  This  would  seem  to  be  a  very  convincing  theory,  particularly 
in  view  of  the  fact  that  a  majority  of  the  states  have  made  it  perfectly 
clear  that  the  primary  objective  of  the  legislation  is  to  provide  directly 
for  the  dependents'  financial  well-being. ^^  In  the  states  where  the  con- 
tinuing offense  theory  has  been  accepted  as  part  of  state  law,  it  is  wholly 
immaterial  where  the  dependents  are  located  and  several  cases  have  gone 
so  far  as  to  enforce  the  duty  of  support  where  the  dependents  lived  in 
foreign  countries.^''  Thus,  temporary  residence  is  enough  for  the  court 

34  Green  v.  State,  96  Ark.  175,  131  S.W.  463,  Ann.  Cas.  1912,  B,  279  (1910)  ;  In 
Re  Mitchell,  19  Calif.  App.  567,  126  Pac.  856  (1912)  ;  State  v.  Bailey,  115  Ore.  428, 
236  Pac.  1053  (1925);  Ex  Parte  Strong,  95  Tex.  Crim.  Rep.  250,  252  S.W.  767 
(1923)  ;  but  compare  Murphy  v.  State,  171  Ark.  620,  286  S.W.  871,  48  A.L.R.  1189 
(1926),  one  of  the  very  cases  where  the  court  has  held  that  willful  desertion  of  a 
wife  without  good  cause  may  be  made  a  criminal  offense,  although  it  is  not  accom- 
panied by  failure  to  support. 

3^  ".  .  .  Some  statutes  have  as  their  main  object  the  specific  recovery  to  the  wife 
and  children  that  support  to  which  they  were  entitled,  and  with  the  criminal  pro- 
visions for  enforcement  directly  and  solely  to  that  object.  .  .  ."  In  Re  Alexander, 
note  33  supra. 

38  Prosecution  of  a  father  under  Mass.  Laws  1906,  c.  501,  for  failure  to  provide 
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to  assume  jurisdiction  over  the  husband;  and  the  plaintiff-dependent 
need  not  show  permanent  residence  or  legal  domicile  in  the  forum.  The 
husband  becomes  amenable  to  the  laws  of  the  state  and  may  be  prose- 
cuted for  nonsupport  as  soon  as  he  is  physically  present  within  the  juris- 
diction of  a  state  which  espouses  the  continuing  offense  theory. 

Regardless  of  whether  or  not  the  criminal  remedy  can  be  applied 
theoretically  by  adopting  the  doctrine  of  continuing  offense,  enforce- 
ment of  criminal  nonsupport  and  desertion  statutes  in  a  state  wherein 
both  the  dependent  and  the  person  liable  reside  has  left  much  to  be 
desired.  The  factors  which  have  prevented  criminal  prosecution  are 
numerous.  Legally,  the  family  deserter  may  be  indicted  for  abandoning 
and  failing  to  support  his  dependents,  but,  as  a  practical  matter,  experi- 
ence has  shown  that  law  enforcement  agencies  are  not  interested  in 
securing  indictments  against  such  offenders,  due  in  part  to  the  ever- 
increasing  burden  placed  upon  the  shoulders  of  public  prosecutors  who 
therefore  must  choose  which  cases  they  will  prosecute.  In  so  choosing, 
states'  attorneys  may  not  care  to  waste  time  and  effort  on  cases  which 
will  not  add  to  their  political  prestige  and  find  little  or  no  public  applause 
such  as  would  be  forthcoming  after  successful  conclusion  of  a  murder 
or  robbery  trial.  If  the  prosecutor  does  honor  the  complaint,  prosecution 
often  fails  at  the  indictment  stage  because  the  average  grand  juror  is 
not  prone  to  think  of  a  family  deserter  as  a  "common  criminal. "^^ 

If  a  husband  or  father  is  found  in  one  of  the  majority  jurisdictions 
which  do  not  recognize  the  continuing  offense  theory,  the  only  recourse 
for  a  wife  or  child  is  to  seek  extradition  so  that  prosecution  for  the 
crime  may  be  commenced.  Interstate  rendition  is  a  costly  procedure  and 
fraught  with  numerous  obstacles  which  have  in  the  past  made  such  a 
course  of  action  wholly  impractical. 

Frequently  the  responding  state's  governor  refuses  to  extradite  be- 
cause the  family  deserter  is  not  subject  to  rendition  as  a  "fugitive  from 
justice"  if  it  appears  that  the  deserter  was  not  in  the  demanding  state 
when  the  offense  was  allegedly  committed,  i.e.,  when  nonsupport  first 

support  of  minor  child  is  proper  even  though  the  minor  child  is  Hving  in  a  foreign 
country.  Commonwealth  v.  Acker,  note  23  supra. 

^'^  Jacob  T.  Zukerman,  Chief  Counsel,  National  Desertion  Bureau,  who  has  done 
extensive  research  into  the  causes  and  problems  of  family  desertion,  states  that  "most 
prosecuting  attorneys  are  reluctant  to  ask  for  an  indictment,  and  that  Grand  Juries 
hesitate  to  indict  family  deserters  .  .  .  and  that  even  when  the  man  is  indicted,  the 
chance  of  effecting  extradition  is  slim."  From  "A  Socio-Legal  Approach  to  Family 
Desertion,"  Marriage  and  Family  Living,  Vol.  XII,  No.  3  (Aug.  1950)  ;  see  also 
Brockelbank,  "The  Problem  of  Family  Support,  A  New  Uniform  Act  Offers  A  Solu- 
tion," 37  A.B.A.J.  93  (1951). 
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started. ^^  Requests  of  the  demanding  state  have  been  denied  because 
the  family  deserter  had  established  domicile  or  residence  in  another 
state  and  its  governor  was  reluctant  to  return  an  otherwise  law-abiding 
citizen  to  the  scene  of  his  "crime,"  particularly  in  cases  where  the  de- 
serter had  established  a  new  family  unit  and  had  a  wife  and  children 
in  the  second  state. ^®  Because  of  the  numerous  obstacles  to  interstate 
rendition,  this  remedy  is  seldom  resorted  to  and  therefore  is  of  almost 
negligible  value  except  insofar  as  the  deserter  can  be  intimidated  by 
mere  threat  of  extradition. *° 

^^  Ex  Parte  King,  139  Me.  203,  28  A.  2d  562  (1942)  ;  Fazio  v.  Warden  of  City 
Penitentiary  of  New  York  County,  69  N.Y.S.  2d  383  (1947)  ;  People  ex  rel.  Buck 
V.  Britt,  187  Misc.  217,  62  N.Y.S.  2d  479  (1946)  ;  Ex  Parte  Brewer,  61  Calif.  App. 
2d  388,  143  P.  2d  33  (1943)- 

W,  charged  with  being  a  fugitive  from  justice,  was  arrested  in  Colorado  on  a 
warrant  issued  by  the  governor  of  that  state  upon  demand  by  the  governor  of  Cali- 
fornia where  W  was  charged  with  failure  to  support  his  minor  children.  W  pe- 
titioned for  a  writ  of  habeas  corpus.  On  appeal,  the  Supreme  Court  of  Colorado  held 
that  to  be  a  fugitive  from  justice,  one  must  have  been  physically  present  within  the 
demanding  state  at  the  time  of  the  commission  of  the  alleged  crime.  Constructive 
presence  within  the  state  was  not  enough.  "Failure  to  support  a  wife  or  child,  while 
the  husband  or  father  is  in  another  state,  is  no  ground  for  extradition."  The  deter- 
mination by  the  governor  that  W  was  a  fugitive  from  justice  is  not  conclusive. 
W  was  released.  Wigchert  v.  Lockhart,  114  Colo.  485,  166  P.  2d  988  (1946). 

Under  a  South  Dakota  statute,  vesting  in  the  governor  discretionary  power  to  sur- 
render persons  charged  with  committing  an  act  within  the  state  intentionally  and 
resulting  in  a  crime  in  the  state  whose  governor  is  making  the  demand,  notwith- 
standing the  accused  was  not  in  that  state  at  the  time  of  the  commission  of  the  crime 
and  has  not  fled  therefrom,  the  power  should  be  exercised  only  in  those  cases  which 
fall  clearly  within  the  statute.  Ex  Parte  Kaufman,  39  N.W.  2d  903  (S.D.  1949)- 
Distinguish  Kay  v.  State,  251  Ala.  419,  37  So.  2d  529  (1948)  where  petitioner  was 
arrested  in  Alabama  on  warrant  issued  in  Illinois  charging  child  abandonment.  The 
father  voluntarily  returned  to  Illinois  and  there  made  bail.  The  wHq  did  not  appear 
as  witness  on  the  day  the  case  was  called  and  the  father  returned  to  Alabama.  The 
court  held  that  thereby  the  petitioner  had  waived  any  right  he  originally  had  to 
resist  extradition  on  the  ground  that  he  was  not  present  in  Illinois  at  the  time  of 
the  commission  of  the  alleged  offense  and  by  such  action  submitted  himself  to  the 
jurisdiction  of  Illinois. 

39  Virtue,  Survey  of  Metropolitan  Courts  of  Detroit,  Michigan  Legal  Studies 
(1950)  241.  The  Annual  Report  of  the  Friend  of  Court  for  the  Circuit  Court  of 
Wayne  County  (1948)  states  that  of  forty-five  desertion  cases  referred  to  the  prose- 
cutor for  extradition  only  nine  were  completed. 

40  "A  Net  to  Catch  Runaway  Husbands,"  Kohrs,  "Parade,"  national  Sunday  sup- 
plement (Nov.  5,  1950),  6.  In  Michigan,  for  example,  a  widely  publicized  "get  tough 
with  alimony  shirkers"  policy  is  said  to  have  reduced  the  percentage  of  defaults  in 
payment  of  support  and  alimony.  By  making  an  example  of  a  number  of  support  ob- 
ligors in  cases  well  scattered  throughout  the  counties  of  the  state  and  successfully 
completing  some  of  the  attempted  extraditions  at  considerable  expense  to  county 
and  state,  the  Friend  of  Court  was  able  to  curb  the  growing  rate  of  alimony  and 
support  defaults.  Report,  note  39  supra  (1947  and  1948)  ;  also  unpublished  manu- 
script  of   Virtue,   Survey,   note  39   supra;   Detroit   Free   Press,    "Tough   Alimony 
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Finally,  it  is  very  questionable  whether  the  criminal  remedy  and  extra- 
dition proceedings  serve  a  useful  purpose  at  all;  of  late,  lawyers  as  well 
as  sociologists  have  come  to  recognize  that  the  problem  of  family  deser- 
tion cannot  be  solved  by  enactment  of  criminal  desertion  statutes  because 
desertion  and  nonsupport  of  family  is  merely  a  symptom  of  a  more  deep- 
rooted  social  problem  which  can  only  be  solved  by  a  sane  educational 
approach  before  the  family  bonds  have  been  broken.  Criminal  prosecu- 
tion attaches  the  stigma  of  social  outcast  to  the  breadwinner;  a  prison 
sentence  further  aggravates  already  existing  mutual  grievances  which 
the  spouses  harbor  for  each  other,  and  reconciliation  becomes  practically 
impossible.  The  family  is  primarily  interested  in  being  supported  and 
criminal  prosecution  as  well  as  subsequent  extradition  will  not  help  the 
family  to  regain  its  balance,  either  financially  or  psychologically.  Cer- 
tainly, it  would  be  preferable  to  devise  some  solution  which  would  make 
it  possible  for  the  breadwinner  to  retain  his  employment  wherever  found, 
and  exert  legal  compulsion,  forcing  him  by  court  action  in  the  state 
where  he  has  found  gainful  employment  to  contribute  a  certain  share 
of  his  earnings  to  the  support  of  his  family.  Nonetheless,  the  statutory 
trend  seems  to  be  rather  in  the  direction  of  more  and  better  criminal 
nonsupport  legislation  as  evidenced  by  recent  enactments. ^^  Moreover, 
there  is  a  determined  movement  afoot  to  implement  state  statutes  and 
the  effective  enforcement  of  criminal  desertion  laws  by  federal  legisla- 
tion which  would  make  it  a  federal  offense  to  cross  state  lines  with  an 
intent  to  avoid  support  obligations.*"  There  is  substantial  merit  to  the 
argument  that  the  efficiency  of  criminal  desertion  statutes  should  not  be 
underestimated;  on  an  intra-state  level,  the  threat  of  criminal  prosecu- 
tion for  nonsupport  has  proved  itself  to  be  an  effective  deterrent  to  the 
would-be  deserter.*^  Until  some  means  are  found  to  prevent  family  de- 
sertion by  going  to  the  source  of  the  family  disintegration,  the  undesira- 

Policy,"  May  2,  1948  by  Florence  Allen;  Detroit  Free  Press,  "Alimony  Row — It 
Doesn't  Pay  Not  To  Pay,"  Oct.  18,  1948.  In  some  cases  the  Friend  had  difficulty  in 
convincing  the  county  supervisors  that  it  would  be  worthwhile  to  spend  the  money 
for  exemplary  extraditions  but  experience  during  the  first  year  of  the  newly  adopted 
policy  proved  that  the  results  well  justified  the  outlay  of  public  funds. 

^1  Wis.  Stat.,  §351.30  (1949)  ;  Va.  Code  Ann.,  §§20.61-20.88  (1950). 

42  8ist  Congress,  Hearings  by  the  House  Judiciary  Committee,  Vol.  I,  ist  Sess.,  on 
making  abandonment  a  federal  crime.  The  following  bills  were  considered:  H.R. 
1538,  H.R.  2143,  H.R.  3802,  H.R.  4580,  H.R.  7312,  H.R.  8051,  H.R.  5974  (March  2, 
1949;  May  12,  1950). 

*3  The  Annual  Report,  note  39  supra,  showed  clearly  that  close  supervision  by  the 
support  money  collection  agency  and  prompt  prosecution  for  failure  to  pay  or  to 
comply  with  court  orders  otherwise  have  made  the  criminal  nonsupport  statutes  of 
Michigan  effective,  at  least  in  the  metropolitan  areas  of  Detroit,  intrastate  cases. 
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ble  results  of  nonsupport  and  abandonment  will  have  to  be  controlled  by 
legislation. 

Without  taking  credit  from  those  state  courts  which  have  adopted  the 
continuing  offense  theory,  it  must  be  admitted  that  interstate  criminal 
enforcement  of  the  duty  of  support  has  generally  remained  an  even 
more  ineffective  and  impractical  remedy  than  the  civil  action.  The  run- 
away father  or  husband  is  still  fairly  safe  in  taking  recourse  to  the 
"poor  man's  Reno"  by  merely  packing  his  suitcase  and  entering  another 
state  for  the  purpose  of  avoiding  the  uncomfortable  burden  of  family 
support. 

There  appears  to  be  general  agreement  that  it  is  imperative  to  devise 
some  method  of  dealing  effectively  with  the  problem  of  interstate  en- 
forcement of  support  obligations.  The  legislatures  of  several  states  have 
in  recent  sessions  made  serious  attempts  to  provide  a  solution  by  recip- 
rocal laws  and  the  National  Conference  of  Commissioners  on  Uniform 
State  Laws  have  proposed  an  alternate  and  uniform  statutory  frame- 
work for  reciprocal  enforcement  of  support. 

C.  Reciprocal  Support  Laws :  A  Current  Trend  in  State  Legislation 

Once  again  the  General  Assembly  of  New  York  has  enhanced  its 
position  as  a  pioneer  in  legislation.  It  has  undertaken  in  the  Uniform 
Support  of  Dependents'  Act  of  1949**  to  deal  with  the  problem  of  com- 
pelling support  from  persons  who  seek  to  shirk  such  obligations  by 
crossing  state  lines.  Persons  and  organizations  primarily  responsible  for 
promulgation  of  the  act  attempted  to  draft  the  various  sections  of  the 
statute  in  a  way  which  would  make  the  law  adaptable  to  the  need  of 
other  jurisdictions.*^  Through  the  efforts  of  the  Council  of  State  Go- 
vernments,*^ the  New  York  Act  was  made  available  to  the  legislatures 

**  Laws  of  New  York  1949,  c.  807.  Uniform  Support  of  Dependents  Law. 

*'  For  a  more  detailed  legislative  history  of  the  Uniform  Support  of  Dependents 
Law  consult  Seaman,  "Deserted  Dependents  Need  a  Uniform  Law,"  2  Va.  Law 
Weekly  Dicta  (Nov.  17,  1949)  No.  9;  Brockelbank,  note  2>7  supra,  95;  Shientag, 
"Legislation  for  Abandoned  Wives  and  Dependents,"  35  Women  Law^yers  Journal, 
No.  2,  p.  14  (1949)  ;  Woodbury,  "Runaway  Husbands,"  Woman's  Home  Com- 
panion, Sept.  1949,  34  ff. 

*^  The  Council  of  State  Governments  (hereafter  referred  to  as  The  Council)  has 
taken  a  prominent  part  in  the  sponsorship  of  reciprocal  support  legislation  and  is 
primarily  responsible  for  dissemination  of  information  concerning  same.  In  February 
of  1950  the  Council  published  a  Manual  on  reciprocal  legislation  which  contains  the 
texts  of  all  reciprocal  support  laws  passed  during  the  1949  and  1950  sessions  of  state 
legislatures,  explaining  details  of  procedure  and  administration.  The  Manual  is  kept 
up  to  date  by  supplementary  pamphlets  in  which  amendments  are  reproduced  and 
pertinent  information  is  circulated.  Further  information  concerning  enforcement  and 
administration  of  the  reciprocal  acts  in  the  several  states  is  digested  and  dissemi- 
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of  other  states  in  publications  of  the  Council  and,  as  a  result,  similar 
legislation  was  enacted  in  sixteen  additional  jurisdictions  since  1949.*'^ 
In  September  of  1950,  the  National  Conference  of  Commissioners  on 
Uniform  States  Laws  approved  the  Uniform  Reciprocal  Enforcement 
of  Support  Act*^  which,  after  endorsement  by  the  House  of  Delegates 
of  the  American  Bar  Association,  was  recommended  for  nation-wide 
adoption  by  the  Council  of  State  Governments.'*^  During  the  regular 
sessions  of  195 1  and  1952,  the  legislatures  of  twenty-eight  states  and 

nated  by  means  of  Regional  News  Letters  which  are  circulated  among  the  cooperat- 
ing state  agencies.  It  is  indicated  in  the  Manual  that  The  Council  endorsed  the  New 
York  Model  Act  as  prototype  for  nation-wide  adoption;  however,  subsequent  to  the 
approval  and  adoption  of  the  Uniform  Reciprocal  Enforcement  of  Support  Act  by 
the  House  of  Delegates  of  the  A.B.A.  in  Sept.  1950,  The  Council  changed  its  em- 
phasis and  is  now  advocating  passage  of  the  act  which  was  drafted  and  approved  by 
the  National  Conference  of  Commissioners  on  Uniform  State  Laws.  See  hereon 
Suggested  State  Legislation  for  1951,  p.  58,  by  the  drafting  Committee  of  State  Offi- 
cials presented  by  The  Council  of  State  Governments  (Nov.  1950)  ;  also  Brockel- 
bank,  note  2)7  supra,  at  95. 

47  (i)  Conn.  Rev.  Gen.  Stat.,  §§68ia-69oa  (Supp.  1949)  ;  Conn.  Rev.  Stat.,  §§8586- 
8591  (1949)  ;  Conn.  Laws  1949,  Act  No.  319.  Amended  by  Conn.  Laws  1951,  Act 
No.  184.  (2)  Dela.  Laws  1949,  c.  401.  (3)  Ga.  Laws  1951,  Act  No.  124.  (4)  111. 
Ann.  Stat.,  c.  68,  §§50-59;  111.  Laws  1949,  p.  1191.  (5)  Ind.  Ann.  Stat.,  §38-1183; 
Ind.  Acts  1949,  c.  190.  Repealed  by  Ind.  Laws  of  1951,  c.  224,  see  note  50  infra. 
(6)  Iowa  Code  Ann.,  §  252A  (1949);  Iowa  Acts  1949,  c.  103.  (7)  Ky.  Rev.  Stat. 
Ann.,  §§407.010-407.090  (Baldwin  Cum.  Supp.  1950).  (8)  Me.  Laws  1949,  c.  297. 
Repealed  by  Me.  Laws  195 1,  c.  186,  see  note  50  infra.  (9)  Md.  Laws  1950,  c.  13. 
Repealed  by  Md.  Laws  of  1951,  c.  301,  see  note  50  infra.  (10)  N.H.  Laws  1949,  c. 
153,  §1-12.  Repealed  by  N.H.  Laws  1951,  c.  187,  see  note  50  infra.  (11)  N.J.  Rev. 
Stat.,  §§9:18-17.1-9;  18-17.10  (Cum.  Supp.  1 948/1 949 )  ;  N.J.  Laws  1949,  c.  122, 
(12)  N.Y.  Unconsolidated  Laws,  §§2111-2120  (1949);  N.Y.  Laws  1949,  c.  807, 
amended  by  N.Y.  Laws  1950,  c.  401  and  c.  702.  (13)  Okla.  Stat.,  Tit.  12,  c.  32, 
§§1601-1610  (Cum.  Supp.  1949).  (14)  Puerto  Rico  Acts  1949,  Act  No.  49.  Repealed 
by  Puerto  Rico  Acts  1951,  Act.  No.  390,  see  note  50  infra.  (15)  S.C.  Laws  1951, 
No.  118.  (16)  Va.  Code  Ann.,  §§20-88.1-20-88.11  (1950).  (17)  Virgin  Islands  Laws 
1949,  Bill  No.  3  (ist  Session  amending  Tit.  V,  c.  38,  §8  of  Codes  of  St.  Croix, 
St.  Thomas,  St.  John. 

Bills  substantially  similar  to  the  New  York  Act  were  introduced  in  Colorado, 
Massachusetts,  Michigan,  Pennsylvania,  Tennessee,  South  Dakota,  and  Wisconsin; 
action  in  these  seven  states  was  negative  during  the  1949- 1950  sessions.  Only  in 
Michigan  where  the  bill  was  passed  by  the  lower  house  and  in  South  Dakota  where 
the  bill  was  passed  by  both  chambers  and  vetoed  by  the  governor  did  the  legisla- 
tion progress  far  beyond  consideration  in  committee. 

*^  Brockelbank,  note  37  supra  appendix,  166 ;  for  a  more  complete  history  of  the 
Uniform  Reciprocal  Enforcement  of  Support  Act,  see  Handbook  of  the  National 
Conference  of  Commissioners  on  Uniform  State  Laws  (1948)  95,  170,  173;  see  also 
Handbook  (1949)  123,  306,  324.  See  Commissioners'  Prefatory  Note  to  the  Uniform 
Act  as  approved  by  the  House  of  Delegates  of  the  American  Bar  Association  on 
Sept.  22,  1950. 

*s  The  Council  only  recently  endorsed  the  Uniform  Commissioners'  Act ;  see  Sug- 
gested State  Legislation  for  1951,  note  46  supra,  58. 
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the  Territory  of  Puerto  Rico  enacted  the  Uniform  Commissioners' 
Act/° 

Generally  speaking,  the  reciprocal  acts  of  all  forty-one  jurisdictions 
contemplate  complementary  action  by  the  courts  of  two  states;  i.e.,  the 
court  in  whose  jurisdiction  the  needy  dependent  resides  or  is  domiciled 
(hereafter  referred  to  as  the  initiating  court),  and  the  court  within 
whose  jurisdiction  the  person  liable  for  support  resides  or  is  found  or 
his  property  is  found  (hereafter  referred  to  as  the  responding  court). 
The  dependent  (hereafter  referred  to  as  the  petitioner),  presents  his 
grievance  to  the  initiating  court  which  forwards  the  complaint  to  the 
responding  court;  the  latter  then  brings  the  person  liable  for  support 
(hereafter  referred  to  as  the  respondent)  ^^  into  a  court  designated  by 
the  responding  state  as  having  jurisdiction  over  matters  of  support 
under  reciprocal  legislation.  The  responding  court  is  given  authority, 
upon  hearing  or  other  statutory  procedure  provided,  to  make  an  order 
for  support  on  such  terms  as  the  circumstances  and  exigencies  of  each 
particular  case  require.  This  specialized  procedure  may  not,  however, 
be  employed  unless  both  of  the  states  involved  have  reciprocal  or  sub- 
stantially similar  legislation. 

This  new  legal  technique  is  devised :  ( i )  to  circumvent  legal  obstacles 
caused  by  strict  adherence  to  the  bare  requirements  of  Full  Faith  and 
Credit  in  most  states,  (2)  to  provide  the  dependent  with  an  inexpensive 
and  convenient  civil  remedy  for  the  recovery  of  past  support  money  and 
to  obtain  an  equitable  order  for  future  support,  (3)  to  remove  the 
necessity  of  attaching  a  criminal  stigma  to  the  nonsupporting  bread- 
winner of  the  family,  and  (4)  to  give  governmental  agencies  a  practical 
method  for  recovering  expenditures  of  public  relief  funds  from  persons 
who  have  abandoned  their  dependents  and  permitted  them  to  become  a 
burden  on  the  community. 

It  is  the  purpose  of  this  study  to  examine  and  analyze  the  legal  prob- 
lems raised  by  the  reciprocal  acts  which  provide  procedures  for  inter- 

^''Ala.  Laws  1951,  Act  No.  879;  Ark.  Laws  1951,  Act.  No.  68;  Calif.  Laws  1951, 
c.  694;  Colo.  Laws  1951,  c.  151;  Idaho  Laws  1951,  c.  238;  Ind.  Laws  1951,  c.  224; 
Kan.  Laws  1951,  c.  352;  Me.  Laws  1951,  c.  186;  Md.  Laws  1951,  c.  301;  Mich.  Laws 
1952,  Act  No.  8;  Minn  Laws  1951,  c.  122;  Mo.  H.B.  Nos.  13  and  39,  1951  Session; 
Mont.  Laws  1951,  c.  222;  Neb.  Laws  1951,  c.  123;  N.H.  Laws  1951,  c.  187;  N.C. 
Laws  of  1951,  c.  317;  N.D.  Laws  1951,  c.  122;  Ohio  Gen.  Code,  §§8007-1  to  8007-19 
(1951)  ;  Oregon  Laws  1951,  c.  252;  Pa.  Laws  1951,  Act  No.  50;  R.L  Laws  1951,  c. 
2772;  S.D.  Laws  1951,  c.  43;  Tenn.  Acts  1951,  c.  234;  Tex.  Laws  1951,  c.  377; 
Utah.  H.B.  No.  5  and  S.B.  No.  7,  1951  Spec.  Session;  Wash.  Laws  1951,  c.  196; 
Wis.  Laws  1951,  c.  23;  Wyo.  Laws  1951,  c.  86;  Puerto  Rico  Acts  1951,  No.  390. 

^1  The  "petitioner"  in  the  New  York  Act  is  referred  to  as  "obligee"  in  the  Uni- 
form Commissioners'  Act;  the  "respondent"  in  the  New  York  Act  is  referred  to  as 
"obligor"  in  the  Uniform  Commissioners'  Act. 
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state  enforcement  of  support  duties.  The  reciprocal  statutes  represent 
a  new  trend  in  legislation ;  this  trend  will  undoubtedly  continue,  as  evi- 
denced by  the  fact  that  the  problem  of  interstate  enforcement  of  support 
obligations  is  rapidly  gaining  recognition  throughout  the  nation. 

The  scope  of  this  study,  of  necessity  limited  to  special  problems  aris- 
ing under  reciprocal  support  laws,  makes  it  impossible  to  attempt  detailed 
integration  of  divorce-alimony  laws  and  the  concept  therein  of  divisible 
divorce  decrees.  However,  general  consideration  will  be  given  to  de- 
crees altering  the  marital  status,  at  least  insofar  as  the  reciprocal  acts 
specifically  deal  with  this  problem. 

II.  Statutory  Features  of  Reciprocal  Support  Legislation 

Unfortunately  the  pattern  of  already  existing  reciprocal  support  legis- 
lation is  not  harmonious,  disagreement  existing  on  several  salient  fea- 
tures of  these  statutes.  In  order  to  fully  comprehend  some  of  the 
problems  involved  in  this  novel  type  of  legislation,  it  is  believed  neces- 
sary that  the  several  statutes  be  carefully  compared  and  analyzed.  For 
purposes  of  convenience  the  laws  now  in  force  in  forty-one  jurisdictions 
have  been  classified  as  four  distinct  types  : 

(i)  The  New  York  Uniform  Support  of  Dependent  Act  (hereafter 
referred  to  as  the  New  York  Act),  adopted  by  nine  jurisdic- 
tions ;" 

(2)  The  New  Jersey  Act  adopted  by  two  jurisdictions;^^ 

(3)  The  Virginia  Act  adopted  in  one  jurisdiction ;°* 

(4)  The  Uniform  Commissioners'  Act  adopted  by  twenty-nine  juris- 
dictions.'^^ 

The  New  York  Act  will  be  used  to  serve  as  a  basis  for  this  statutory 
comparison. 

A.  Designation  of  Court  and  Officials 

The  courts  given  jurisdiction  over  the  subject  matter  in  cases  arising 
under  the  act  and  the  public  officers  charged  under  the  act  with  the  duties 
of  instituting,  maintaining,  or  prosecuting  the  proceedings  and  to  repre- 
sent the  petitioner  in  the  responding  court  are  designated  in  many 
statutes.^® 

52  Conn.,  Ga.,  111.,  Iowa,  Ky.,  N.Y.,  Okla.,  S.C,  and  the  Virgin  Islands.  For  cita- 
tions, see  note  47  supra. 

53  Del.,  N.J. ;  for  citations  see  note  47  supra. 
5*  Va. ;  for  citation  see  note  47  supra. 

ss  Twenty-eight  states  and  Puerto  Rico ;  for  citations,  see  note  50  supra. 
S6  The  designation  of  the   "petitioner's   representative"  varies.   See  Manual   1950, 
note  46  supra. 
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B.  The  Duty  of  Support 

( I )  The  New  York  Act  specifically  declares  certain  persons  as  being 
legally  chargeable  with  support  of  dependents.  A  husband  is  declared 
liable  for  support  of  his  wife  and  any  children  under  seventeen  years 
of  age  and  any  other  dependent.  The  term  "dependent"  includes  wife, 
child,  mother,  father,  grandparent,  or  grandchild  who  is  in  need  of  and 
entitled  to  support  from  a  person  who  is  declared  to  be  legally  liable 
for  such  support  by  the  laws  of  the  state  or  states  wherein  the  petitioner 
and  the  respondent  reside.  A  mother  is  declared  liable  for  the  support 
of  children  under  seventeen  years  of  age  whenever  the  father  of  the 
children  is  dead  or  cannot  be  found  or  is  incapable  of  supporting  such 
children.  A  husband,  or  mother  if  possessed  of  sufficient  means  or  able 
to  earn  such  means,  may  be  required  "to  pay  for  their  support  a  fair 
and  reasonable  sum  according  to  his  means,  as  may  be  determined  by 
the  court  having  jurisdiction  of  the  [person  legally  liable  for  support] 
in  a  proceeding  instituted  under  the  Act."  Parents  are  declared  severally 
liable  for  the  support  of  children  seventeen  years  of  age  or  over  when- 
ever such  child  is  unable  to  maintain  himself  or  is  likely  to  become  a 
public  charge."  Notwithstanding  the  fact  that  the  respondent  has  ob- 

s^  The  New  York  Act  defines  "child"  as  including  a  stepchild,  foster  child,  or 
legally  adopted  child.  The  New  York  Act,  §3(e),  provides  that  "a  child  born  of 
parents  who  held  or  hold  themselves  out  as  husband  and  wife  by  virtue  of  a  com- 
mon law  marriage  recognized  as  valid  by  the  laws  of  the  initiating  state  and  of  the 
responding  state  shall  be  deemed  the  legitimate  child  or  children  of  both  parents." 
(Emphasis  supplied).  §3(f)  provides  that  "a  woman  who  was  or  is  held  out  as 
his  wife  by  a  man  by  virtue  of  a  common  law  marriage,  recognized  as  valid  by  the 
laws  of  the  initiating  state  and  of  the  responding  state  shall  be  deemed  the  legitimate 
wife  of  such  man."  During  the  past  half  century  the  common  law  marriage  has  all 
but  disappeared  in  the  United  States;  eighteen  states  still  tolerate  it  passively 
whereas  all  others  have  disapproved  of  it  either  by  court  decision  or  by  special 
legislation.  Keezer,  On  the  Law  of  Marriage  and  Divorce  (3d  ed.)  p.  34  ff.  (1946). 
Nonetheless,  it  is  still  a  principle  of  conflict  of  laws  that  a  marriage  valid  under  the 
laws  of  a  state  where  the  relationship  was  established  or  where  it  was  contracted, 
is  also  recognized  as  valid  by  other  jurisdictions.  If  this  is  still  a  good  law,  then  the 
above  provisions  of  the  New  York  Act  appear  to  be  ambiguous.  The  statutory  lan- 
guage may  be  interpreted  as  having  no  meaning  beyond  being  merely  declaratory  of 
the  common  law  rule  of  conflicts  with  regard  to  recognition  of  foreign  divorces, 
valid  where  made.  In  the  event  that  the  New  York  Act  purports  to  change  the 
common  law  rule  by  declining  to  give  further  recognition  to  a  common  law  mar- 
riage and  children  of  such  a  union  for  purposes  of  this  act  if  either  the  initiating 
state  or  the  responding  state  do  not  recognize  this  form  of  marriage,  then  sections 
3(e)  and  (f)  would  have  the  effect  of  reversing  the  universally  accepted  principle 
that  "a  marriage  is  valid  everywhere  if  the  requirements  of  the  marriage  law  of 
the  state  where  the  contract  of  marriage  takes  place  are  complied  with."  Restate- 
ment, Conflict  of  Laws  (1934)  §  121.  It  appears  to  this  writer  that  the  language  of 
the  New  York  Act  is  such  that  the  reader  may  well  take  it  to  mean  that  a  common 
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tained  a  final  decree  of  divorce  or  separation  from  his  wife  or  a  decree 
dissolving  the  marriage,  the  respondent  shall  be  deemed  legally  liable 
for  the  support  of  any  dependent  child  of  such  marriage. 

(2)  The  New  Jersey  Act  does  not  attempt  to  define  the  duty  of  sup- 
port. The  Act  merely  provides  that  the  court  may  "compel  support  of 
a  wife,  child,  and/or  poor  relative  residing  within  the  territorial  juris- 
diction of  this  court  in  any  case  where  the  person  legally  liable  therefor 
resides  in  a  state  or  a  territory  of  the  United  States  having  substantially 
similar  or  reciprocal  laws." 

(3)  The  Virginia  Act  provides:  "Whenever  a  person  residing  in 
this  state  fails  to  provide  for  the  support  of  any  other  person,  wherever 
resident,  to  whom  the  duty  of  support  is  owed  under  any  law  of  this 
state  or  would  be  owed  if  such  other  person  were  a  resident  of  this  state" 
the  court  may  compel  support  by  persons  thus  held  liable. 

(4)  The  Uniform  Commissioners'  Act  does  not  undertake  an  ex- 
tensive definition  of  the  duty  of  support.  It  merely  provides  that  "the 
duty  of  support  imposed  by  the  laws  of  this  state  or  by  the  laws  of  the 
state  where  the  [person  legally  liable  for  support]  was  present  when 
the  failure  to  support  commenced  .  .  .  and  the  remedies  provided  for 
the  enforcement  thereof,  including  any  penalty  imposed  thereby,  bind 
the  [person  legally  liable  for  support],  regardless  of  the  presence  or 
residence  of  the  [dependent]."  Furthermore,  it  defines  "the  duty  of  sup- 
port" as  including  "any  duty  of  support  imposed  or  imposable  by  law, 
or  by  any  court  order,  decree,  or  judgment,  whether  interlocutory  or 
final,  whether  incidental  to  a  proceeding  for  divorce,  judicial  separation, 
separate  maintenance  or  otherwise," 

C.  Jurisdiction  and  Powers  of  the  Court 

(i)  The  New  York  Act  gives  the  court  jurisdiction  over  the  subject 
matter  regardless  of  either  party's  last  residence  and  whether  or  not 
the  dependent  ever  resided  in  the  responding  state  or  the  respondent 
ever  resided  in  the  initiating  state.^*  The  court  of  the  responding  state 
has  the  power  to  order  the  respondent  to  pay  a  sum  sufiicient  to  provide 

law  wife  or  a  child  of  a  common  law  marriage  are  not  entitled  to  the  remedies  pro- 
vided by  the  reciprocal  procedure  if  the  action  is  initiated  in  the  state  of  New  York 
which  does  not  recognize  the  common  law  marriage  even  though  such  marriage  is 
still  valid  in  the  responding  state  where  it  was  contracted.  On  the  other  hand,  there 
has  been  no  indication  that  the  conflicts  doctrine  with  regard  to  recognition  of  for- 
eign divorces  has  been  abrogated  in  the  state  of  New  York;  it  is  therefore  more 
likely  that  the  ambiguous  language  of  the  above  sections  in  the  New  York  Act  are 
declaratory  of  the  common  law  rule,  as  enunciated  in  the  Restatement. 
58  New  York  Laws  1949,  c.  807,  §4(a). 
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necessary  food,  shelter,  clothing,  care,  medical  and  hospital  expenses, 
expenses  of  confinement,  expenses  of  education  of  a  child,  funeral  ex- 
penses and  such  other  reasonable  and  proper  expenses  of  the  petitioner 
as  justice  requires,  having  due  regard  to  the  circumstances  of  the  re- 
spective parties.  The  courts  of  both  the  initiating  state  and  the  respond- 
ing state  have  the  power  to  order  testimony  to  be  taken  in  either  or  both 
of  such  states  by  deposition  or  written  interrogatories,  and  to  limit  the 
nature  of  and  extent  to  which  the  right  to  take  testimony  shall  be  exer- 
cised, provided  that  the  respondent  is  given  a  full  and  fair  opportunity 
to  answer  the  allegations  of  the  petitioner.  The  petitioner  must  be  a 
resident  of  the  initiating  state,  whereas  the  test  of  jurisdiction  over  the 
respondent  in  the  responding  state  is  merely  one  of  presence. 

(2)  The  New  Jersey  Act  differs  from  the  New  York  Act;  not  only 
must  the  wife,  child,  and/or  poor  relative  seeking  support  reside  within 
the  territorial  jurisdiction  of  the  initiating  court,  but  the  person  legally 
liable  for  the  support  also  must  reside  within  the  "territorial  jurisdic- 
tion" of  the  respondent  court.  Thus,  the  jurisdictional  requirement 
under  the  New  Jersey  Act  prescribes  a  minimum  of  residence  as  to  both 
the  petitioner  and  the  respondent.  Presence  alone  of  the  respondent  in 
the  responding  state  is  not  enough  to  confer  jurisdiction  on  the  court. 

(3)  The  Virginia  Act,  in  provisions  similar  to  the  New  Jersey  Act, 
also  requires  the  respondent  to  be  a  resident  of  the  state  wherein  the 
duty  of  support  is  to  be  enforced  and  the  dependent-petitioner  must  be 
a  resident  of  the  initiating  state. 

(4)  The  Uniform  Commissioners'  Act  does  not  require  the  person 
legally  liable  for  support  to  be  a  resident  of  the  responding  state  nor 
does  it  require  that  the  dependent  be  necessarily  a  resident  of  the  initiat- 
ing state.  Therefore,  "presence"  alone  is  sufficient  to  give  both  courts 
jurisdiction. 

D.  Cases  in  Which  Proceedings  are  Maintainable 

(i)  The  New  York  Act  specifically  enumerates  the  cases  in  which 
proceedings  may  be  maintained  and  in  which  the  courts  of  the  state 
have  jurisdiction,  depending  on  whether  the  court  sits  as  initiating  or 
responding  tribunal. °^  In  doing  so,  the  statute  becomes  cumbersome  and 

^^  Ibid.,  §  5(a),  (b),  (c),  (d).  "A  proceeding  to  compel  support  of  a  dependent  may 
be  maintained  under  this  act  in  any  of  the  following  cases :  (a)  where  the  petitioner 
and  the  respondent  are  residents  of  or  domiciled  or  found  in  the  same  state  [Em- 
phasis added]  ;  (b)  where  the  petitioner  resides  in  one  state  and  the  respondent  is 
a  resident  or  is  domiciled  or  found  in  another  state  having  substantially  similar  or 
reciprocal  laws;    (c)   where  the  respondent  is  not  and  never  was  a  resident  of  or 
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unnecessarily  complicated  for  purposes  of  interpretation.  There  is  no 
reason  why  the  statute  cannot  be  so  simplified  as  to  make  it  clear  exactly 
what  rules  are  to  govern  the  court's  jurisdiction  over  both  person  and 
the  subject  matter  of  the  action.  The  court  could  be  given  jurisdiction 
over  (a)  the  respondent  regardless  of  his  presence  or  residence  in  either 
the  initiating  or  responding  state,  and  (b)  the  petitioner  regardless  of 
the  petitioner's  presence  or  residence  in  the  responding  state  provided, 
however,  that  the  petitioner  resides  in  the  initiating  state.  An  itemized 
enumeration  of  specific  fact  situations  creates  confusion  and  conceivably 
fails  to  cover  certain  cases  sought  to  be  included.*^" 

(2)  The  New  Jersey,  Virginia,  and  Uniform  Commissioners'  acts 
do  not  specifically  set  forth  the  cases  in  which  proceedings  are  main- 
tainable. However,  the  reciprocal  remedy  may  be  employed  in  the  same 
interstate  cases  under  the  Uniform  Commissioners'  Act  and  conceiva- 
bly in  some  additional  cases  because  of  the  fact  that  presence  alone 
of  the  petitioner  and  the  respondent  is  sufficient  for  the  court's  juris- 
diction. The  Virginia  Act  and  the  New  Jersey  Act  require  residence  in 
the  initiating  state  for  the  dependent  and  residence  in  the  responding 
state  for  the  person  liable  for  support.  Only  the  New  York  Act  is 
designed  for  use  on  an  intrastate  basis. ''^ 

E.  Procedure 

Generally  speaking,  all  four  types  of  reciprocal  support  statutes  con- 
template substantially  the  same  procedure.  However,  the  New  York 
Act  alone  sets  out  in  considerable  detail  the  exact  steps  to  be  taken  with 
respect  to  the  functions  of  the  two  courts  involved  and  the  duties  of  the 
petitioner's  representative.  All  other  statutes  are  general  in  describing 
the  procedure  or  provide  that  an  already  established  court  procedure, 
such  as  in  divorce  proceedings,''^  be  employed  in  a  reciprocal  support 

domiciled  in  the  initiating  state  and  the  petitioner  resides  or  is  domiciled  in  such 
state  and  the  respondent  is  believed  to  be  a  resident  of  or  domiciled  in  another  state 
having  substantially  similar  or  reciprocal  laws;  (d)  where  the  respondent  was  or  is 
a  resident  of  or  domiciled  in  the  initiating  state  and  has  departed  from  such  state 
leaving  therein  a  dependent  in  need  of  and  entitled  to  support  under  this  act  and  is 
believed  to  be  a  resident  of  or  domiciled  in  another  state  having  substantially  simi- 
lar or  reciprocal  laws." 

6°  Clarification  is  desirable  as  to  the  functional  relationship  between  sections  4(a) 
and  5  of  the  New  York  Act. 

61  Of  the  states  which  have  followed  the  model  of  the  New  York  Act,  Kentucky 
omitted  §S(d);  Illinois  added  to  §5(b)  "or  where  the  respondent  is  a  resident  of, 
domiciled  or  found  in  this  state  and  the  petitioner  resides  in  another  state  having 
substantially  similar  or  reciprocal  laws." 

62  As  provided  by  the  acts  of  Virginia  and  New  Hampshire,  note  47  supra. 
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action.  Proceedings  are  instituted  by  the  dependent  on  filing  of  a  verified 
petition  in  the  court  having  jurisdiction,  stating  name,  age,  residence, 
and  circumstances  of  the  petitioner  and  alleging  that  he  is  in  need  of 
and  entitled  to  support  from  the  respondent,  giving  also  the  respondent's 
name,  age,  residence,  and  circumstances,  and  praying  that  the  respondent 
be  compelled  to  furnish  such  support.  The  judge  certifies  that  the  petition 
has  been  filed  under  the  act,  that  the  respondent  is  believed  to  be  residing 
or  domiciled  in  the  responding  state,  and  that,  in  his  opinion,  the  re- 
spondent should  be  dealt  with  according  to  the  law.'^^  The  initiating  court 
thereupon  transmits  the  certificate  and  copies  of  the  petition  to  the 
appropriate  court  of  the  responding  state. 

In  the  responding  state,  the  court  fixes  a  time  and  place  for  a  hearing 
on  the  petition  and  issues  a  summons  directed  to  the  respondent,  duly 
requiring  him  to  appear  in  court.  It  is  not  necessary  that  the  petitioner 
or  his  witnesses  appear  personally  but  it  is  the  duty  of  the  officer  desig- 
nated by  the  act  to  be  the  petitioner's  representative  in  the  responding 
state  to  represent  the  petitioner  at  all  stages  of  the  proceeding.  If  the 
respondent  contests  the  petition  and  denies  any  material  allegations,  the 
judge  in  the  responding  court  stays  the  proceedings  and  may  transmit 
the  record  of  the  hearing  to  the  judge  of  the  court  in  the  initiating  state. 

Upon  receipt  of  the  transcript  in  the  initiating  state,  the  judge  takes 
such  proof,  including  testimony  of  the  petitioner  and  the  petitioner's 
witnesses,  and  such  other  evidence  as  the  court  may  deem  proper.  After 
due  deliberation,  the  court  makes  its  recommendations  based  on  all  such 
proof  and  transmits  to  the  court  of  the  responding  state  that  transcripts 
of  such  evidence  and  of  the  proceedings  held  in  the  initiating  state, 
accompanied  by  the  recommendation  of  the  judge  of  the  initiating  state 
in  connection  therewith. 

Upon  receipt  of  this  additional  information  from  the  initiating  court, 
the  responding  court  resumes  the  hearing  and  the  proceedings  continue, 
provision  being  made  at  all  times  that  the  respondent  be  given  a  reason- 
able opportunity  to  appear  and  reply.  The  respondent  has  the  right  to 
examine  or  cross-examine  the  petitioner  and  the  petitioner's  witnesses 
by  means  of  deposition  or  written  interrogatories  and  the  petitioner  has 
the  same  right  with  regard  to  the  respondent.  Failure  of  the  respondent 
to  appear  without  good  cause  results  in  his  being  punished  in  the  same 
manner  and  to  the  same  extent  as  provided  by  law  for  the  punishment 

®3  In  the  nine  states  which  have  laws  patterned  after  the  New  York  Act,  the  ini- 
tiating court  must  also  certify  that  "a  summons,  duly  issued  out  of  this  court  for 
service  upon  the  respondent  has  been  returned  with  an  affidavit  that  the  respondent 
cannot  with  due  diligence  be  located  or  served"  with  process.  See  note  51  supra. 
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of  a  defendant  or  witness  who  willfully  disobeys  a  summons  or  subpoena 
duly  issued  out  of  the  responding  court  in  any  other  action  or  proceeding 
recognized  by  that  court. 

If  the  court  finds  that  the  prayer  is  supported  by  evidence  and  if  the 
petitioner  is  in  need  of  and  entitled  to  support  from  the  respondent, 
the  court  makes  an  order  directing  the  respondent  to  furnish  such  sup- 
port and  to  pay  such  sum  as  the  court  determines,  having  due  regard 
for  the  means  and  circumstances  of  the  parties.  A  copy  of  the  order  is 
transmitted  to  the  initiating  court  and  filed  with  the  records  of  the 
action.  The  responding  court  may  place  the  respondent  on  probation  on 
such  terms  or  conditions  as  the  court  may  deem  proper  or  necessary  to 
assure  faithful  performance  of  the  order.  In  addition,  the  court  may 
require  the  respondent  to  furnish  a  cash  deposit  or  surety  bond  to  assure 
payment  under  the  support  order ;  the  responding  court  may  direct  the 
respondent  to  make  payments  to  a  court  agency,  designated  in  the  act, 
in  the  responding  state.  The  money  thus  collected  is  forwarded  to  the 
court  of  the  initiating  state  and  through  that  agency  to  the  dependent. 

Failure  of  the  respondent  to  comply  with  the  order  or  violation  of 
the  terms  of  the  probation  may  result  in  punishment  in  the  same  manner 
and  to  the  same  extent  as  is  provided  by  state  law  for  contempt  of  court. 

F.  Judicial  Discretion 

A  civil  action  for  recovery  of  future  support  is  essentially  equitable 
in  nature ;  the  reciprocal  acts  also  are  couched  in  equity  terminology  and 
give  the  two  courts  involved  considerable  discretionary  latitude.  In  the 
New  York  Act,  repeated  reference  is  made  to  the  court's  discretion  in 
determining  whether  a  respondent  should  be  compelled  to  answer  the 
petition  in  ordering  support  according  to  income  and  circumstances  of 
the  parties,  in  imposing  conditions  for  enforcement  of  the  responding 
court's  decree,  and  in  limiting  the  right  to  take  testimony,  provided  the 
respondent  is  given  a  full  and  fair  opportunity  to  answer  to  complaint 
of  the  defendant. 

Under  the  New  Jersey  Act,  the  court  has  the  same  discretionary 
powers  which  it  would  have  in  support  proceedings  of  similar  nature 
when  brought  under  pre-existing  support  laws  or  in  equity  in  like  man- 
ner as  if  all  parties  to  the  action  were  present;  in  addition,  the  initiating 
court  has  the  privilege  to  make  recommendations  to  the  responding 
court. 

Under  the  provisions  of  the  Virginia  Act,  the  initiating  court  is  to 
make  an  order  to  the  effect  "that  the  petitioner  appears  to  be  in  need  of 


RECIPROCAL  SUPPORT  LEGISLATION  189 

support."  The  responding  court  has  discretionary  power  to  order  tem- 
porary support,  and  the  court  "shall  hear  the  case  and  admit  such  evi- 
dence as  will  promote  the  ends  of  justice."  After  the  hearing,  the  court 
may  make  such  orders  "as  justice  requires." 

Traditional  equity  powers  of  discretion  may  be  assumed  by  the  initi- 
ating court  in  accepting  or  dismissing  petitions  as  shown  in  Vincensa 
V.  Vincenza.^^  There,  the  interstate  proceeding  was  halted  at  the  initiat- 
ing stage  because  the  court  was  of  the  opinion  that  it  was  "not  a  case 
of  the  type  which  a  responding  state  should  be  asked  to  handle,  at  least 
during  the  initial  stages  of  evolving  satisfactory  cooperation  in  the 
administration  of  a  novel  statute.  .  .  ." 

Had  the  petition  been  transmitted  to  New  Jersey  in  accordance  with 
the  reciprocal  provisions  of  the  acts  of  both  states,  the  New  York  court 
would  have  been  in  a  position  to  exercise  its  discretion  a  second  time, 
provided  that  the  respondent  had  contested  the  action,  because  the  initi- 
ating court  may  make  recommendations  upon  taking  further  evidence 
by  the  petitioner;  in  fact,  the  New  York  court  could  have  refused  to 
continue  the  proceedings  and  given  notice  thereof  to  the  New  Jersey 
court.  Thus,  if  the  respondent  disputes  the  allegations  in  the  petition, 
the  initiating  court  has  two  opportunities  to  exercise  its  discretion  and 
decide  whether  or  not,  on  the  merits  of  the  case  and  the  evidence  pre- 
sented, the  action  should  be  continued  and  the  court  record  of  proceed- 
ings be  forwarded  to  the  responding  court  for  further  action. 

Recommendation  of  the  initiating  court  can  accomplish  much  to  help 
the  responding  court  determine  what  would  be  a  "fair  and  reasonable 
sum"  according  to  the  means  of  the  respondent  and  the  needs  and  cir- 
cumstances of  the  petitioner  when  the  responding  court  is  called  upon  to 
formulate  its  decree  of  support.  Moreover,  the  initiating  court  may  have 
available  for  transmittal  to  the  responding  court  probation  reports,  past 
court  orders,  and  case  histories  of  welfare  and  other  social  agencies 
which  in  any  instances  keep  in  close  contact  with  the  initiating  court. 

Discretionary  powers  of  the  responding  court  are  also  quite  broad. 
In  New  Hampshire  and  Virginia,  the  scope  of  final  or  temporary  orders 
of  support  or  attachment  against  the  respondent  or  his  property  are 
limited  by  established  statutory  and  equity  practice  in  divorce  cases. 
The  New  York  and  the  Uniform  Commissioners'  acts  confer  upon  the 
responding  court  authority  to  exercise  full  discretion  as  to  amount  of 
support  to  be  granted.  The  court  may  place  the  respondent  on  probation, 
may  exact  recognizance,  may  require  a  lump  sum  or  periodic  payment 

6*197  Misc.  1027,  98  N.Y.S.  2d  470  (1950). 
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and  may  punish  for  contempt  in  case  of  willful  non-compliance  with 
court  orders.  Admittedly,  the  responding  court  is  in  the  better  position  to 
determine  the  financial  capabilities  of  the  respondent  and  therefore 
should  be  given  full  discretion  to  determine  amount  of  support  to  be 
ordered,  method  of  payment,  duration  of  the  order,  and  modification 
thereof  if  the  respondent  remains  within  the  jurisdiction  of  the  respond- 
ing state.  In  any  event,  the  responding  court  must  make  its  own  finding 
and  determination  and  can  ignore  the  recommendations  of  the  initiating 
court. 

G.  Criminal  Enforcement 

Only  the  New  Jersey  statute  and  the  Uniform  Commissioners'  Act 
contain  provisions  relating  to  criminal  enforcement  of  the  duty  of 
support.  The  Uniform  Commissioners'  Act  provides  that  the  governor 
of  the  state  "may  demand  from  the  governor  of  another  state  having 
similar  legislation  the  surrender  of  a  person  found  in  the  other  state 
who  is  charged  in  the  enacting  state  with  the  crime  of  failing  to  provide 
for  the  support  of  any  person  in  the  state  and  that  the  governor  may 
surrender  on  demand  by  the  governor  of  any  other  state  any  person 
in  the  enacting  state  who  is  charged  in  such  other  state  with  the  crime 
of  failing  to  provide  for  the  support  of  a  person  in  the  other  state." 
Such  extradition  provision  applies  although  the  person  whose  surrender 
is  demanded  was  not  in  the  demanding  state  at  the  time  of  the  commis- 
sion of  the  crime  and  although  he  had  not  fled  therefrom.  Neither  the 
demand,  the  oath,  nor  any  proceeding  for  extradition  pursuant  to  the 
act  need  state  or  show  that  the  person  whose  surrender  is  demanded 
has  "fled  from  justice,"  or  at  any  time  after  the  commission  of  the  crime 
was  in  the  demanding  state.  The  New  Jersey  Act  provides  that  any 
person  liable  for  support  who  is  also  subject  to  extradition  and  who 
submits  to  the  jurisdiction  of  the  court  according  to  the  civil  enforce- 
ment procedure  and  complies  with  the  court's  order  of  support  shall 
not  be  extradited  during  the  period  of  his  compliance.  This  section  was 
adopted  by  the  National  Conference  of  Commissioners  in  essentially  the 
same  form.®^ 

®5  Regarding  inclusion  of  sections  5  and  6  of  the  Uniform  Commissioners'  Act 
which  deal  with  criminal  enforcement,  the  Special  Committee  on  Review  of  Uniform 
Desertion  and  Non-Support  Act,  charged  with  the  task  of  drafting  the  Uniform  Re- 
ciprocal Enforcement  of  Support  Act  under  the  chairmanship  of  W.  J.  Brockelbank, 
made  this  comment :  ".  .  .  Despite  the  fact  that  a  Committee  of  Uniform  Law  Com- 
missioners has  said  that  the  Uniform  Extradition  Act  does  not  need  any  amendment 
at  the  present  time,  it  may  be  wise  to  have  the  above  special  provisions  applicable 
to  the  Uniform  Reciprocal  Enforcement  of  Support  Act.  Under  the  Uniform  Extra- 
dition Act  there  is  often  difficulty  with  the  question  of  whether  the  criminal  has  'fled 
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H.  Subrogation  and  Reimbursement 

The  Virginia  Act  specifically  permits  the  filing  of  a  support  petition 
by  any  public  agency  assisting  in  the  support  of  persons  to  whom  the 
duty  of  support  is  owed.  The  Uniform  Commissioners'  Act  provides 
"that  whenever  the  state  or  a  political  subdivision  thereof  has  furnished 
support  to  a  petitioner  it  shall  have  the  same  right  to  invoke  the  provi- 
sions hereof  as  the  petitioner  to  whom  the  support  was  furnished  for 
the  purpose  of  securing  reimbursement  of  expenditures  so  made."  No 
similar  provisions  are  found  in  the  New  York  and  New  Jersey  statutes. 

I.  Temporary  Support  and  Revision  of  Support  Orders 

The  Virginia  Act  alone  provides  that,  upon  motion  and  notice  to  the 
parties  or  upon  a  new  petition  by  either  party  under  similar  reciprocal 
proceedings,  the  court  may  modify  and  revise  its  orders  or  decrees  in 
respect  to  support.  At  any  time  after  the  filing  of  the  petition  for  support 
and  before  the  final  hearing,  the  court  may,  upon  satisfactory  affidavits 
or  other  proofs,  order  temporary  allowance  to  be  paid  to  or  for  the 
dependent  pending  a  hearing  on  the  merits  of  the  petition.  No  order 
for  support  is  vacated  by  an  appeal  but  continues  in  effect  until  the  appeal 
is  decided.  If  the  appeal  is  denied,  the  order  continues  in  effect  until 
changed  by  a  further  order  of  the  court. 

J.  Proceedings  Against  the  Property  of  the  Person  Liable  for  Support 

The  Virginia  Act  provides  that  support  proceedings  may  be  instituted 
upon  attachment  of  property  of  the  person  liable  for  support.  This  makes 
available  to  the  dependent  an  alternative  method  of  obtaining  support 
in  cases  where  the  person  liable  for  support  cannot  be  found  but  his 
property  may  be  located.  Upon  order  of  the  court  the  property  of  the 
respondent  may  be  sold  and  the  proceeds  therefrom  may  be  used  for 
the  support  of  the  petitioner.  The  Uniform  Commissioners'  Act  also 

from  justice.'  As  applied  to  this  subject,  very  often  a  husband-father  leaves  a  state 
rather  uncertain  whether  he  is  going  to  get  a  new  job  or  to  get  rid  of  a  disagreeable 
situation.  In  either  case,  it  is  difficult  to  say  he  is  'fleeing  from  justice.'  Often,  it  is 
only  after  he  has  arrived  in  a  second  state  and  has  obtained  employment  that  he 
begins  the  failure  to  support  his  family.  Under  these  circumstances  the  provisions 
[i.e.,  criminal  enforcement  and  changed  requirements  for  extradition]  of  this  sec- 
tion are  quite  worthwhile."  In  Vincenza  v.  Vincenza,  note  64  supra.  Justice  Sicher 
expressed  the  opinion  "in  passing"  that  the  New  Jersey  Act  "contains  one  provision 
which  might  well  be  commended  to  the  New  York  state  legislature"  referring  thereby 
to  section  9  of  the  New  Jersey  Act,  note  47  supra,  which  relieves  the  respondent 
from  extradition  if  he  submits  to  the  court's  jurisdiction  and  complies  with  the 
order  of  the  responding  court. 
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contemplates  a  proceeding  against  the  respondent's  property  by  provid- 
ing that  "the  court  of  the  responding  state  may  proceed  with  the  support 
action  if  jurisdiction  can  be  obtained  over  the  defendant  or  his  property." 

K.  Effect  of  Reciprocal  Support  Legislation  on  Existing  Support  Rem- 
edies 

All  reciprocal  acts  provide  that  the  remedies  contemplated  thereunder 
are  in  addition  to,  and  not  in  substitution  for,  any  other  remedies  avail- 
able to  the  dependent. 

III.  Problems  Arising  Under  Reciprocal  Support  Laws 

The  novel  legal  technique  of  a  reciprocal  civil  remedy,  which  involves 
judicial  action  by  the  courts  of  more  than  one  territorial  jurisdiction, 
was  conceived  by  the  authors  thereof  under  the  impact  of  an  ever- 
growing social  problem  which  has  threatened  to  become  a  serious  drain 
upon  the  resources  of  state  and  federal  treasuries  and,  by  way  of  indi- 
rection of  course,  upon  the  taxpayers  throughout  the  nation,  its  terri- 
tories and  possessions.  Experimentation  with  new  techniques  and 
departure  from  orthodox  doctrines  became  imperative  in  order  to  sur- 
mount the  legal  barriers  presented  by  the  limitations  of  the  Full  Faith 
and  Credit  Clause  of  the  Federal  Constitution  and  the  judicial  require- 
ments of  jurisdiction  and  venue  as  to  persons  of  all  parties  to  a  legal 
action  in  the  same  court. 

Enactment  of  the  reciprocal  support  laws  naturally  has  not  resulted 
in  any  immediate  saving  to  state  budgets,  nor  has  it  become  a  sudden 
boon  to  deserted  families.  No  legislation  adopting  procedural  innova- 
tions can  provide  an  instant  cure  because  an  initial,  experimental  stage 
is  inevitable.  Furthermore,  any  new  legislation  is  bound  to  raise  new 
legal  problems.  In  addition  to  the  legal  problems  raised  by  the  acts, 
there  are  still  non-legal  factors  which  may  impede  the  full  realization 
of  a  coordinated  application  of  the  reciprocal  procedure  even  after  a 
period  of  satisfactory  initial  experience.  It  has  already  become  clear  that 
apathy  on  the  part  of  persons  and  officers  designated  as  representatives 
of  the  petitioner  is  persisting  as  an  apparent  holdover  from  the  ineffec- 
tive administration  of  desertion  and  nonsupport  statutes. 

Awareness  by  both  the  lay  public  and  the  legal  profession  of  the 
implications  and  possibilities  of  such  reciprocal  legislation  is  still  in 
the  stage  of  vague  apprehension.  Some  attempts  have  been  made  to 
publicize  the  fact  that  laws  have  been  enacted  in  a  number  of  states 
which  will  make  the  deserter  accountable  civilly  though  he  has  crossed 
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state  lines,  and  will  enable  the  abandoned  wife  and  child  to  flush  the 
runaway  husband  or  father  from  the  haven  of  his  poor  man's  Reno.®® 
In  addition  thereto,  a  number  of  articles  in  leading  legal  publications 
have  discussed  and  analysed  the  reciprocal  acts.®^ 

Psychologically,  the  family  should  no  longer  be  hampered  by  qualms 
such  as  were  prevalent  under  the  desertion  and  nonsupport  laws.  By 
bringing  a  reciprocal  action,  the  dependent  is  merely  seeking  to  enforce 
a  civil  liability  and  the  action  is  remedial  rather  than  punitive  in  pur- 
pose. In  general,  the  reported  cases  and  the  comments  by  agencies 
charged  and  concerned  with  the  enforcement  of  the  reciprocal  acts  have 
placed  the  stamp  of  approval  on  the  policy  which  motivated  the  legisla- 
tion, but  they  also  have  indicated  its  weaknesses  and  technical  shortcom- 
ings. In  the  following  discussion  more  detailed  attention  will  be  given 
to  the  legal  and  administrative  problems  which  have  confronted  the 
courts  in  the  enforcement  of  the  acts  as  well  as  problems  which,  due  to 
the  differences  in  the  acts,  will  in  all  likelihood,  arise  with  use  of  such 
procedure  in  the  future. 

A.  Jurisdiction  of  Courts 

(i)   Jurisdiction  over  the  subject  matter 

A  survey  of  constitutions  of  all  jurisdictions  which  have  adopted 
reciprocal  acts  disclosed  that  legislative  jurisdiction  is  not  curtailed  by 
constitutional  limitations  on  the  power  of  the  legislature  to  establish 
inferior  courts  and  give  them  jurisdiction  to  hear  certain  types  of  cases. 
An  exception,  however,  to  this  generalization  must  be  noted  in  the  case 
of  New  York  where  some  difficulty  has  been  caused  by  the  state's  in- 
tricate court  system  and  the  peculiar  limitations  which  the  New  York 
constitution  imposes  upon  the  legislature  with  respect  to  the  power  of 
the  legislature  to  confer  upon  inferior  courts  certain  equitable  powers.®^ 
It  is  therefore  suggested  that  in  the  future,  state  legislatures  should 
take  care  to  examine  any  constitutional  limitations  imposed  upon  their 
power  to  establish  inferior  courts  in  contemplating  the  enactment  of 

^^  Kohrs,  note  40  supra;  Shientag  and  Woodbury,  note  45  supra. 

^'' Brockelbank,  note  27  supra;  45  111.  L.  Rev.  252  (1950)  ;  Seaman,  note  11  supra; 
24  St.  John's  L.  Rev.  162  (1949)  ;  i  Syracuse  L.  Rev.  300  (1949)  ;  16  Brooklyn  L. 
Rev.  104  (1949);  Kuchler,  The  Law  of  Support  (1949),  Oceana  Publications,  Legal 
Almanac  Series,  No.  12,  p.  3. 

68  New  York  Const.,  Art.  Ill,  §  18  limits  legislative  jurisdiction  of  the  Assembly. 
As  a  consequence,  it  was  held  in  Bellanca  v.  Bellanca,  99  N.Y.S.  2d  507  (1950)  that 
the  reciprocal  procedure  provided  by  the  New  York  Act  could  not  operate  on  an 
intrastate  level  in  any  cases  involving  residents  of  Chautauqua  and  Ontario  counties. 
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any  statutes  which  may  have  a  bearing  on  the  problem  of  legislative 
jurisdiction. 

(2)   Jurisdiction  over  the  person 

A  state  may  exercise  legislative  jurisdiction  with  respect  to  all  per- 
sons and  things  subject  to  its  jurisdiction,  and  such  jurisdiction  is  exer- 
cised by  the  pronouncement  of  certain  common  law  rules  in  the  courts 
of  the  state  or  by  an  act  of  the  legislature.*^^  In  the  past  it  has  been  the 
policy  of  the  states  to  enforce  duties  of  support  against  persons  within 
their  territorial  jurisdiction  only  if  the  dependent  was  also  present, 
resident  or  domiciled  in  the  same  state.'^°  Without  the  prospect  of  reci- 
procity, there  has  been  and  still  is  very  little  interest  or  incentive  for  the 
individual  state  to  enforce,  on  a  basis  of  comity,  support  orders  of  courts 
of  other  states.  This  reluctance  of  the  states  to  recognize  a  nonresident's 
claim  of  support  against  a  resident  respondent  is  understandable  but  in 
no  way  helpful  in  solving  a  pressing  social  problem  which  faces  our 
highly  mobile  population ;  state  lines  are  not  equipped  with  barbed  wire 
barricades  except  on  our  statute  books.  The  fears  of  state  legislatures 
should  not  be  allayed  by  the  guaranty  of  mutuality  which  the  reciprocal 
procedure  offers. 

The  reciprocal  acts  make  it  clear  that  presence,  residence  or  domicile 
of  petitioner  in  the  responding  state  is  immaterial  as  a  requisite  to  the 
filing  of  a  petition.  This  feature  saves  the  petitioner  the  cost  and  diffi- 
culties of  following  the  family  deserter  to  whatever  jurisdiction  he  may 
have  removed  himself  and  obviates  the  necessity  of  complying  with 
pre-existing  requirements  of  jurisdiction  and  venue  of  parties  to  the 
civil  action.  Nevertheless,  it  should  be  emphasized  that  the  petitioner 
must  be  represented  at  all  times  during  the  proceeding  in  the  responding 
state.  All  reciprocal  statutes  have  designated  some  public  official  who 
is  to  act  as  agent  for  the  petitioner.'^^ 

(a)   Jurisdiction  over  the  petitioner 

What  is  or  should  be  the  test  of  jurisdiction  over  the  petitioner  in  the 
initiating  state? 

The  reciprocal  statutes,  other  than  the  Uniform  Commissioners'  Act, 

^^  I  Beale,  Conflict  of  Laws,  §§59.1  to  70.1  (1935);  Stumberg,  Conflict  of  Laws 
(2d  ed.  1951)  54  ff. ;  Restatement,  Conflict  of  Laws,  §§47,  59,  62  (1934). 

■^0  For  enforcement  of  criminal  statutes  with  respect  to  nonresidents,  see  10  U.L.A., 
p.  48  ff . ;  with  respect  to  enforcement  of  civil  obligations,  see  27  Am.  Jur.,  Husband 
and  Wife,  §  402. 

^1  For  specific  designation  see  Manual  of  the  Council  (1950). 
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prescribe  residence  or  domicile  as  a  prerequisite  to  filing  of  a  petition 
under  the  acts.^^  In  none  of  the  jurisdictions  was  domicile  adopted  as 
the  sole  test  of  jurisdiction  over  the  petitioner  in  recognition  of  the 
difficulties  involved  in  determining  an  individual's  domicile.  Domicile 
is  an  indefinite  term  and  requires  not  only  proof  of  a  certain  status  or 
fact  situation  but  also  proof  of  intent  of  the  party.  Residence  on  the 
other  hand,  provable  by  showing  the  existence  of  certain  concrete  facts, 
certainly  is  a  more  reliable  test  than  domicile ;  moreover,  it  is  true  that 
a  deserted  or  abandoned  dependent  will  be  just  as  must  a  charge  upon 
the  public  relief  rolls  whether  the  dependent  is  domiciled  or  merely  re- 
siding in  the  state.  The  fact  that  the  Uniform  Commissioners'  Act  is 
silent  on  the  requirements  of  jurisdiction  over  the  petitioner  in  the 
initiating  state,  indicates  that  physical  presence  alone  within  the  state  is 
the  test  of  jurisdiction  over  the  petitioner.  Admittedly,  residence  is  a 
more  substantial  connection  with  the  state  than  mere  physical  presence, 
and  therefore  the  interest  of  the  state  is  more  vitally  affected.  This  is 
particularly  true  if  one  takes  into  account  the  statutes  which  enable  the 
state  to  return  indigent  nonresidents  to  the  state  of  their  residence." 
Normally,  a  transfer  of  nonresident  paupers  is  effected  by  denial  of 
relief  and  furnishing  them  with  transportation  to  the  state  of  their 
residence.  Should  the  indigent  person  refuse  to  leave  the  state,  removal 
may  be  compelled  by  court  order  under  some  statutes.  However,  there 
is  some  doubt  whether  such  a  statute  violates  the  privileges  and  immuni- 
ties clause  of  the  14th  Amendment.'^* 

'^2  See  note  47  supra  for  statutory  citations. 

'^^  State  Control  of  Interstate  Migration  of  Indigents,  40  Mich.  L.  Rev.  711  (1942)  ; 
for  a  typical  statute  re  interstate  transportation  and  exchange  of  indigent  nonresi- 
dents, see  Mich.  Stat.  Ann.,  §  16.413. 

''^  Among  the  privileges  and  immunities  of  national  citizenship  that  have  received 
judicial  recognition  by  the  decisions  of  the  courts  is  the  right  to  freely  pass  from 
state  to  state.  This  right,  first  ruled  upon  in  Crandall  v.  Nevada,  6  Wall  35,  18 
L.  ed.  745  (1868),  has  been  reaffirmed  on  the  basis  of  the  commerce  clause  in  Ed- 
vi^ards  v.  California,  314  U.S.  160,  62  S.Ct.  164,  86  L.ed.  119  (1941)  but  with  a 
separate  opinion  emphasizing  privileges  and  immunities.  For  a  collection  of  state 
laws  authorizing  state  or  local  authorities  to  remove  nonresident  paupers  and  the 
operation  of  interstate  compacts  regarding  removal  and  exchange  of  state  poor,  see 
Heisterman,  Soc.  Serv.  Rev.  VIII  (1934)  289-301.  The  power  of  the  state  to  com- 
pel removal  of  unwilling  paupers  was  challenged  on  constitutional  grounds  in  only 
one  decision  so  far  as  this  writer  has  been  able  to  determine.  Former  N.Y.  Pub. 
Wei.  Law,  §  71,  providing  that  "if  such  person  shall  refuse  to  be  so  removed,  the 
commissioner  .  .  .  may  apply  to  the  county  judge  ...  for  the  issuance  of  an  order 
...  for  the  removal  of  the  person  to  the  state  .  .  .  legally  responsible  or  willing  to 
support  him  .  .  .",  was  unsuccessfully  attacked  on  constitutional  grounds  in  Matter 
of  Chirillo,  283  N.Y.  417  (1940),  injunction  denied  in  Chirillo  v.  Lehman,  38  F. 
Supp.  6s  (D.C.S.D.N.Y.  1940)  affirmed  312  U.S.  662,  61  S.Ct.  741,  85  L.  Ed.  (1940). 
Unfortunately,  the  constitutionality  of  the  order  of  the  court  directing  removal  of 
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A  valid  argument  can  be  made  in  favor  of  letting  dependents,  who 
are  merely  present  in  the  initiating  state,  take  advantage  of  the  reciprocal 
procedure  because  it  is  difficult,  if  not  impossible,  at  times  to  determine 
their  residence  or  domicile.  Thousands  of  transient  families  of  migra- 
tory workers  move  from  state  to  state  in  the  course  of  a  year ;  the  large 
industrial  states  which  attract  and  in  most  instances  welcome  the  influx 
of  nonresident  labor  should  and  do  in  many  cases  shoulder  the  responsi- 
bility of  alleviating  an  acute  social  problem.  Very  frequently  migratory 
families  do  not  have  permanent  residence  and  thus  cannot  be  returned 
by  the  state  in  which  they  are  present  as  indigent  paupers  to  the  state 
of  their  residence.  Absent  a  determination  of  proper  residence  or  domi- 
cile of  members  of  migratory  families,  transfer  of  indigent  dependents 
having  no  residence  is  impossible ;  thus,  they  would  eventually  become 
public  charges  and  thereby  a  burden  on  the  initiating  state.^^ 

By  analogy  to  transitory  tort  actions,  this  writer  can  perceive  no  rea- 
son why  a  civil  action  under  reciprocal  support  laws  should  not  or  could 
not  be  considered  as  essentially  transitory  in  nature.  Adoption  of  such 
a  theory  would  allow  the  petitioner  to  bring  her  action  in  any  state 
where  she  is  present;  this  is  apparently  intended  by  the  Uniform  Com- 
missioners' Act.^®  Traditionally,  a  breach  of  the  duty  of  support  has 
not  been  thought  of  as  a  tort,  primarily  because  of  the  strong  interest 
which  the  public  and  the  state  have  in  the  welfare  and  preservation  of 
family  solidarity.  Nonetheless,  the  fact  remains  that  one  member  of  the 
family  has  failed  to  shoulder  a  burden  owed  to  other  members  of  the 

relief  clients  was  not  considered  on  the  merits  by  the  appellate  courts,  but  the  action 
was  dismissed  because  questions  as  to  intent  and  scope  of  the  statute  are  major 
issues  and  issues  of  construction  of  the  statute  were  left  unanswered  in  the  lower  court. 
As  a  result  direct  appeal  was  unauthorized.  New  York  since  has  amended  the  statute 
and  N.Y.  Social  Welfare  Law,  §  121,  enacted  in  1946,  no  longer  contains  the  com- 
pulsory elements  of  former  section  71.  Abbott  discusses  the  problem  of  removal  of 
nonresident  poor  at  great  length  and  point  out  that  denial  of  assistance  is  generally 
enough  to  persuade  nonresident  poor  to  consent  to  voluntary  transfer.  The  element 
of  compulsion  is  always  present  because  the  pauper,  being  without  funds  and  means 
of  support,  may  be  apprehended  under  vagrancy  and  similar  types  of  regulatory  laws. 
Abbott,  Public  Assistance,  University  of  Chicago  Social  Service  Series,  201-231 
(1940). 

''^  For  a  list  of  states  which  have  enacted  laws  authorizing  removal  of  state  poor, 
see  Abbott,  p.  202,  op.  cit.  supra,  note  74.  Ten  states  have  adopted  the  Uniform 
Transfer  of  Dependents  Act,  a  reciprocal  statute  which  authorizes  state  agencies  in 
one  state  to  enter  into  agreements  with  similar  agencies  in  another  state  for  the  pur- 
pose of  facilitating  interstate  transportation  of  poor  persons.  Handbook,  note  48 
supra  (1950)  363;  9A  U.L.A.  270  et  seq.;  the  latest  of  these  statutes  is  found  in 
Calif.  Laws  of  1951,  c.  121. 

^^  Uniform  Reciprocal  Enforcement  of  Support  Act,  Handbook,  note  48  supra, 
(1950)   171-178;  see  section  4. 
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family  under  our  laws ;  the  failure  to  support,  though  it  vitally  aflfects 
the  public  interest,  is  most  acutely  felt  by  the  dependent  who  is  left 
without  means  of  support.  Therefore,  it  is  suggested  that  a  strong  argu- 
ment can  be  made  in  favor  of  adopting  a  transitory  offense  theory  for 
purposes  of  civil  support  actions  as  against  the  retention  of  strict  juris- 
dictional requirements  of  residence  or  domicile;  such  a  development 
would  complement  the  already  existing  continuing  offense  principle 
employed  successfully  in  criminal  or  quasi-criminal  support  actions  by 
many  jurisdictions." 

The  New  York  Act  is  not  entirely  clear  as  to  the  requirements  of 
jurisdiction  over  the  petitioner,  at  least  in  cases  where  both  the  petitioner 
and  the  respondent  are  in  the  same  state  and  the  reciprocal  procedure  is 
used  as  an  intrastate  remedy.  Section  5(a)  of  the  New  York  Act  states 
that  proceedings  may  be  maintained  when  "the  petitioner  and  the  re- 
spondent are  residents  of  or  domiciled  or  found  in  the  same  state."  On 
the  other  hand,  section  2(1)  states  that  the  "initiating  state"  shall  mean 
the  state  of  domicile  or  residence  of  the  petitioner.  Because  of  this 
ambiguity  there  is  some  doubt  whether,  in  intrastate  proceedings  under 
the  New  York  Act,  the  courts  will  apply  presence  or  residence  of  the 
petitioner  as  the  test  of  jurisdiction.'^® 

(b)   Jurisdiction  over  the  respondent 

The  nine  jurisdictions  which  have  passed  legislation  based  upon  the 
New  York  Act,  while  limiting  the  right  of  action  to  petitioners  who 
are  residents  of  the  initiating  state,  adopt  presence  as  the  sole  test  of 
jurisdiction  over  the  respondent.  The  Virginia  and  New  Jersey  Acts 
have  made  residence  the  sole  test  of  jurisdiction  with  respect  to  both  the 
petitioner  and  the  respondent.  The  Uniform  Commissioners'  Act  agrees 
with  the  New  York  Act  in  providing  that  presence  alone  should  be  used 
as  the  sole  test  of  jurisdiction  over  the  respondent.  If  there  is  some  doubt 
as  to  the  advisability  of  using  presence  of  the  petitioner  as  the  sole  test 
of  jurisdiction  in  the  initiating  state,  such  doubt  certainly  should  be 
laid  aside  in  deciding  upon  the  proper  test  for  determining  jurisdiction 
over  the  person  of  the  respondent  in  the  responding  state.  Domicile  as 
a  test  of  jurisdiction  would  not  only  seriously  hamper  the  effectiveness 
of  the  reciprocal  legislation  because  of  the  difificulties  of  proving  domi- 
cile, but  would  also  introduce  the  heterogeneous  precedents  of  decisions 
on  the  issue  of  domicile  in  divorce  cases  into  the  adjudication  of  support 

''''  Notes  33  and  36  supra. 

''^  This  problem  is  discussed  in  more  detail  infra. 
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cases  under  the  reciprocal  acts,  precisely  one  of  the  reasons  for  the 
development  of  this  new  technique  of  legal  procedure.  Residence  as  a 
test  of  jurisdiction  would  not  be  satisfactory  because  it  would  render 
respondents  of  the  "traveling  salesman"  type,  migratory  workers,  and 
other  unstable  obligors  immune  from  process  so  long  as  they  refrain 
from  returning  to  the  state  of  their  residence  or  domicile.  The  court  of 
the  territorial  jurisdiction  in  which  the  respondent  is  found  should  be 
able  to  bring  him  into  court  by  personal  service  or  arrest,  if  need  be; 
in  many  cases  it  will  be  difficult  enough  to  catch  the  deserter  wherever 
he  may  be  found,  without  having  to  prove  his  domicile  or  residence. 
It  is  submitted  unequivocally  that  presence  alone  should  be  sufficient  to 
give  the  court  in  the  responding  state  jurisdiction  over  the  respondent. 

(3)   Jurisdiction  over  the  property  of  the  respondent 

In  a  number  of  states,  statutes  authorize  an  action  against  the  prop- 
erty of  the  person  liable  for  support  if  personal  jurisdiction  over  him 
cannot  be  obtained."  If  the  husband,  father,  or  other  relative  cannot  be 
found  within  the  jurisdiction  or  has  dodged  personal  service  success- 
fully, a  proceeding  against  the  property  would  appear  to  be  a  commenda- 
ble alternative.  Under  the  welfare  code  of  Delaware,  for  instance,  such 
a  proceeding  is  not  available  unless  and  until  the  abandoned  persons 
have  actually  become  state  charges  and  have  been  admitted  to  state 
institutions.^"  However,  in  Indiana  and  New  York  no  such  showing  is 
prerequisite  to  an  action  against  the  husband's  or  father's  property  for 
the  maintenance  of  wife  and  children,  or  even  named  close  relatives. ^^ 
Several  states  have  provided  the  abandoned  dependent  or  the  state  agency 
with  a  special  civil  proceeding  against  the  property  of  the  person  liable 
for  support  whereby  the  court  may  authorize  the  applicant  to  manage, 
control,  sell,  and  encumber  the  property  of  the  deserter  for  support  and 
maintenance  of  the  family.^^  Notice  by  personal  service  or  publication 
to  the  runaway  husband  or  father  is  to  be  given  as  in  ordinary  civil 
actions.®^  In  Illinois  a  similar  statute  is  of  very  little  practical  value  fo 

^^  For  some  typical  statutes  see:  Dela.  Rev.  Code,  c.  54,  §1634  (1935)  ;  Ind.  Stat. 
Ann.,  §§38-118,  10-1404  (Burns  1933);  Iowa  Code  Ann.,  §§232.35,  252,  597.10, 
627.12  (1949);  N.J.  Rev.  Stat.,  §44:1-144  (i937);  Okla.  Stat.,  Tit.  32,  §11-14 
(1941);  111.  Ann.  Stat.,  c.  68,  §11   (Smith-Hurd  1936). 

80  Dela.  Rev.  Code,  c.  54,  §1638  (1935). 

81  Ind.  Stat.  Ann.,  §38-118  (Burns  1949);  N.Y.  Crim.  Code,  §§921-925  (1946). 

82  For  typical  statutes  see  Mich.  Stat.  Ann.,  §16.130;  Wis.  Stat.,  §49.13,  subdiv.  i 
(1949)  ;  on  seizure  of  absconding  parent's  property  generally  as  authorized  by  stat- 
ute, see  39  Am.  Jur.,  Parent  and  Child,  §  45. 

83  As  regards  requirements  of  substituted  survice  according  to  the  most  recent  in- 
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the  abandoned  family  in  view  of  the  fact  that  the  proceeding  against  the 
property  of  the  deserter  may  not  be  initiated  unless  and  until  the  run- 
away spouse  has  been  absent  for  more  than  one  year.^* 

The  reciprocal  support  statutes  of  Virginia  and  New  Hampshire 
authorize  attachment  of  the  property  of  the  respondent  to  be  made  in 
the  same  manner  as  in  actions  for  divorce ;  the  Uniform  Commissioners' 
Act  provides  that  the  court  of  the  responding  state  may  "subject  the 
property  of  the  respondent"  to  an  order  for  support. 

In  a  great  majority  of  the  cases  it  may  be  of  very  little  significance 
whether  the  statute  authorizes  an  action  against  the  respondent's  prop- 
erty because  experience  and  statistics  have  shown  that,  for  the  most  part, 
persons  sought  to  be  held  liable  for  support  are  wage  earners  with  little 
or  no  property  worth  attaching. 

Nevertheless,  inclusion  of  a  provision  in  the  reciprocal  acts,  giving 
power  to  the  responding  state  to  subject  property  of  the  respondent  to 
an  order  for  support,  seems  advisable  because  it  obviates  the  necessity 
of  finding  the  deserter  physically  in  those  instances  where  the  dependent 
does  not  have  information  of  the  deserter's  whereabouts  but  is  able  to 
locate  the  deserter's  property  in  another  state.  It  is  not  clear  from  the 
language  of  the  statutes  nor  from  the  legislative  history  of  the  acts 
whether  both  tangible  or  intangible  property  are  included,  although  in- 
clusion of  both  types  of  property  would  appear  to  be  a  logical  solution 
if  some  method  of  service  in  similar  actions  is  provided  by  state  law. 
In  any  event,  the  reciprocal  statutes  should  expressly  define  the  property 
which  may  be  used  as  the  basis  of  jurisdiction  for  the  support  action. 

One  possible  problem  in  this  area  should  be  anticipated  by  the  legis- 
latures. What  will  be  the  effect  of  enactment  of  reciprocal  support  legis- 
lation, containing  a  clause  authorizing  an  action  against  the  property  of 
the  respondent  in  states  which  do  not  now  provide  for  a  proceeding  of 
such  nature  against  the  property  of  nonsupporting  defendants  under 
state  law  ?  In  making  available  to  a  dependent  residing  in  another  state 
statutory  proceedings  against  the  respondent's  property  by  adoption  of 
reciprocal  legislation,  the  question  might  well  be  raised  whether  such  a 
provision  might  not  be  repugnant  to  the  Equal  Protection  Clause  of 
the  United  States  Constitution  because  the  "resident"  dependent  has 

terpretation  of  procedural  safeguards  to  be  observed  under  the  due  process  clause 
of  the  U.S.  Const.  Amendment  XIV,  in  an  opinion  by  the  United  States  Supreme 
Court,  see  MuUane  v.  Central  Hanover  Bank  and  Trust  Company,  339  U.S.  306,  94 
L.  ed.  578  (1950)  ;  comment  hereon,  Perry,  The  Mullane  Case — A  Reappraisal  of 
Statutory  Notice  Requirements,  this  volume. 
8*  See  note  79  supra.  See  also  26  Am.  Jur.,  Husband  and  Wife,  §  240. 


200  CURRENT  TRENDS  IN  STATE  LEGISLATION 

no  comparable  remedy  against  the  property  of  a  "resident"  respondent. 
Whether  such  classification  would  be  unreasonable  or  arbitrary  remains 
open  to  argument.^^ 

B.  Scope  of  Enforceable  Duty  of  Support 

The  task  of  drafting  satisfactory  reciprocal  legislation  is  made  more 
difficult  because  of  wide  divergencies  among  the  states  in  the  scope  of 
support  duties  and  the  local  remedies  provided  for  their  enforcement. 
A  survey  of  existing  state  support  legislation  makes  painfully  clear  the 
fact  that  the  composite  picture  bears  close  resemblance  to  the  established 
pattern  of  variety  and  duplication  of  statutory  coverage  encountered  in 
other  branches  of  family  law.  The  lawmaker  who  is  called  upon  to  con- 
sider and  vote  on  reciprocal  support  legislation  must  carefully  determine 
how  a  given  act  will  fit  into  the  pattern  of  already  existing  support  laws 
in  his  state  or  territory.  Poor  laws,  welfare  legislation,  criminal  statutes 
dealing  with  offenses  against  the  family,  civil  practice  acts,  juvenile  and 
domestic  relations  court  acts,  and  all  other  statutes  having  a  bearing 
upon  the  extent  of  support  duties  should  be  carefully  examined. 

There  is  no  agreement  in  the  provisions  of  the  reciprocal  acts  now  in 
force  as  to  the  class  of  persons  which  may  be  sued  for  support  by  means 
of  the  new  two-state  procedure.  The  New  York  Act  sets  out  in  detail 
the  liability  of  husband,  father,  and  mother  for  wife  and  children  re- 
spectively. Provision  is  also  made  therein  for  support  of  common-law 
wife  and  children  of  a  common-law  marriage.^^  Some  of  the  states  which 
have  adopted  the  New  York  Act  clearly  intend  to  make  available  this 
reciprocal  civil  remedy  only  to  the  wife  and  child.^^  The  same  differences 
exist  in  the  states  which  have  adopted  either  the  New  Jersey  or  the 
Virginia  type  act.®^  The  Uniform  Commissioners'  Act  does  not  purport 
to  set  out  in  detail  any  duties  of  support  imposed  or  imposable  by  law 
of  the  state  or  states  which  may  be  involved  in  an  action  under  a 
reciprocal  proceeding.^^ 

For  purposes  of  simple  application  of  reciprocal  acts,  it  is  suggested 
that  there  are  only  three  feasible  methods  of  dealing  with  the  problem 
of  defining  the  duty  of  support:   (i)  attempt  to  achieve  a  complete 

^^  For  discussion  of  this  problem,  see  topic  Constitutionality  infra  this  study. 

86  See  note  57  supra. 

8''  Oklahoma,  Connecticut ;  see  note  47  supra. 

^8  Indiana,  New  Jersey.  In  Puerto  Rico  the  statute  applies  only  to  "destitute  chil- 
dren" ;  see  note  47  supra. 

89  Handbook  (1948),  note  48  supra,  shows  that  the  Commissioners  at  first  attempted 
detailed  and  complete  restatement  of  support  duties. 
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restatement  of  all  duties  of  support  presently  existing  in  the  law  and 
incorporate  them  into  the  reciprocal  support  legislation  as  was  done  in 
one  of  the  initial  drafts  by  the  Committee  on  Review  of  Uniform  De- 
sertion and  Nonsupport  Acts  of  the  National  Conference  of  Uniform 
Commissioners ;^°  (2)  avoid  any  restatement  of  duties  of  support  and 
apply  existing  support  laws  to  the  framework  of  the  reciprocal  pro- 
cedure f^  or  (3)  state  definitively  in  the  act  the  class  of  persons  to  whom 
the  reciprocal  remedy  is  open.^" 

What  happens  when  the  legislature  tries  to  straddle  a  middle  course 
by  compromising  the  alternatives  may  be  seen  in  New  York.  The  New 
York  Act  states  that  its  purpose  is  to  secure  support  in  civil  proceeding 
for  dependent  wives,  children,  and  poor  relatives ;  the  term  "dependent" 
is  meant  to  include  wife,  child,  mother,  father,  grandparent,  and  grand- 
child. However,  in  section  3,  which  restates  the  duty  of  support  for  the 
purposes  of  this  act,  the  only  dependents  covered  are  husband,  wife,  and 
child.  While  it  appeared  to  be  the  purpose  and  intent  of  the  legislature 
to  cover  poor  relatives,^^  the  definition  of  "dependents"  has  been  found 
insufficient  to  broaden  the  scope  of  enforceable  duties  of  support  beyond 
the  duties  specifically  imposed  by  the  New  York  Uniform  Support  of 
Dependents  Act. 

In  Vincensa  v.  Vincenza,^^  thus  far  the  leading  New  York  case  on 
interpretation  of  reciprocal  support  legislation,  the  petitioner  was  a 
resident  of  New  York  City,  aged  70  years,  and  the  father  of  five  adult 
children  who  were  named  as  respondents  and  who  resided  in  the  State  of 
New  Jersey.  The  indigent  father  brought  the  action  under  the  New  York 
Act  and  asked  for  "fair  and  reasonable  support."  Justice  Sicher  of 
the  Family  Division  of  the  Domestic  Relations  Court  of  New  York 
pointed  out  that  section  3  of  the  New  York  Act  wholly  omits  any 
reference  or  provision  for  liability  of  grandparents,  grandchildren,  or 
for  the  support  of  needy  parents  or  other  poor  relatives.  Children  over 
17  years  of  age,  according  to  his  interpretation  of  the  act,  are  the  only 
"poor"  relatives  specifically  covered  by  the  Act  under  certain  circum- 
stances.®^ 

The  New  Jersey  Act  follows  the  second  suggested  method ;  it  avoids 

90  Ibid. 

91  This  was  done  in  the  Virginia  and  Uniform  Commissioners'  acts. 

92  This  ahernative  was  chosen  by  New  Jersey,  Puerto  Rico,  Oklahoma,  Connecticut, 
Delaware,  Indiana,  Maine.  See  note  47  supra. 

93  The  short  title  to  New  York  Laws  1949,  c.  807  indicates  that  it  was  intended  to 
include  all  "poor  relatives." 

9*  See  note  64  supra. 

95  For  discussion  of  statutory  interpretation  of  the  New  York  Act  see  injra. 
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a  restatement  of  specific  support  duties  and  merely  designates  the  general 
class  of  relatives  entitled  to  the  civil  remedy.  The  Virginia  and  Uniform 
Commissioners'  acts  provide  that  the  remedy  is  available  to  all  persons 
entitled  to  support  under  the  law  of  any  state  which  has  similar  reciprocal 
legislation.  Moreover,  the  Uniform  Commissioners'  Act  extends  duties 
of  support  in  order  to  circumvent  the  rule  in  some  states  that  the  sub- 
stantive support  laws  create  a  right-duty  relationship  only  as  between 
residents  of  the  state.^^ 

C.  Procedure 

(i)   Representation  of  the  petitioner  in  the  responding  state 

The  official  selected  by  the  legislature  and  charged  with  the  duty  of 
representing  the  dependent  is  designated  in  the  several  acts."  The  rep- 
resentative of  the  petitioner  is  indispensable  to  the  reciprocal  procedure 
because  transmittal  of  the  verified  petition  to  the  responding  state  is  of 
no  avail  unless  the  petitioner  is  represented  throughout  the  proceeding 
by  the  public  official  designated  in  the  statute.  Technical  difficulties  have 
arisen  with  respect  to  designation  of  the  petitioner's  representative  in 
at  least  one  state."®  There  is  appreciable  merit  to  the  argument  made  by 
some  authorities  that  public  prosecutors  should  not  be  charged  with  this 
responsibility.  Attention  has  been  called  time  and  again  to  the  fact  that 
desertion  and  nonsupport  legislation  failed  to  accomplish  its  purpose 
because  prosecuting  attorneys  were  so  busy  with  the  job  of  bringing  to 
justice  murderers,  thieves,  and  other  common  criminals  that  very  sel- 
dom was  there  time,  inclination,  or  local  pressure  to  enforce  family 
desertion  statutes.  Is  there  any  reason  to  believe  that  the  prosecutor  will 

s^For  discussion  of  extension  of  support  duties  in  the  Uniform  Commissioners'  Act, 
§  4,  see  infra. 

^''  See  note  46  supra. 

^8  Information  received  from  the  Connecticut  Commission  on  Intergovernmental 
Cooperation  disclosed  that,  for  purposes  of  enforcement,  the  state's  reciprocal  act  must 
be  amended  in  order  to  become  effective.  The  Connecticut  Attorney  General  has  been 
advised  that  the  state's  attorneys  have  only  criminal  functions  to  perform ;  therefore 
the  scope  of  their  official  duties  does  not  include  action  by  way  of  representation  of 
dependents  in  a  civil  proceeding.  Nonetheless,  it  has  also  been  reported  that  several 
cases  between  Connecticut  and  other  states  have  been  concluded  successfully  despite 
this  handicap.  After  completion  of  the  manuscript  for  this  study,  it  was  learned  that 
the  legislature  of  Connecticut  amended  its  support  of  dependents  act  by  changing  the 
designation  of  the  petitioner's  representative.  Conn.  Laws  1951,  Public  Act  No.  184. 
As  amended,  a  board  of  common  pleas  judges  annually  appoints  an  attorney  at  law  for 
each  county  to  act  as  representative ;  this  is  a  most  commendable  step,  because  it  will 
relieve  the  state's  attorney  or  county  prosecutor  from  additional  duties  and  will  enable 
the  appointed  attorney  to  devote  the  needed  time  and  effort  to  representation  of 
nonresident  petitioners  under  the  reciprocal  acts. 
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be  able  to  devote  any  more  of  his  time  to  the  job  of  representing  de- 
pendents in  a  reciprocal  civil  proceeding,  provided  we  assume  that  he 
has  been  given  such  authority  by  statute?  Would  it  not  be  regrettable 
if  reciprocal  support  legislation  were  to  be  rendered  ineffectual  by  legis- 
lative improvidence  ?  It  cannot  be  too  strongly  emphasized  that  success- 
ful administration  of  the  interstate  remedy  can  only  be  assured  by 
designation  of  a  petitioner's  representative  who  is  given  time  and  re- 
sources to  deal  promptly  with  all  reciprocal  support  actions.  This  objec- 
tive may  be  accomplished  either  by  enlarging  the  staff  of  an  existing 
public  agency  or  by  creating  a  new  agency  which  is  equipped  with 
sufficient  funds  and  personnel  to  handle  all  cases. ®^ 

(2)   Bringing  the  respondent  into  court 

After  proceedings  are  begun  with  the  filing  of  a  verified  petition, 
stating  all  jurisdictional  facts  and  alleging  all  elements  necessary  to  show 
the  respondent's  liability  for  support  under  the  reciprocal  support  sta- 
tutes, the  judge  of  the  initiating  court  is  called  upon  to  certify  the 
petition  in  order  to  make  certain  that  the  facts  alleged  state  a  prima 
facie  case  against  the  respondent  under  the  statute  of  the  initiating  state. 
The  New  York  Act  alone  requires  that  a  summons  be  issued  from  the 
initiating  court  for  service  on  the  respondent  and  that  the  summons  be 
returned  with  an  affidavit  to  the  effect  that  the  respondent  could  not 
with  due  diligence  be  served  with  process  or  found  within  the  jurisdic- 
tion of  the  initiating  court.  Other  reciprocal  support  statutes  and  the 
Uniform  Commissioners'  Act  merely  state  that  the  judge  of  the  initiat- 
ing court  shall  certify  that  the  petition  sets  out  a  cause  of  action  and 
that  it  is  believed  that  the  responding  state  may  obtain  jurisdiction  over 
the  respondent  or,  as  the  case  may  be,  over  his  property,  without  requir- 
ing an  affidavit  of  "no  service."  The  necessity  of  requiring  preliminary 
summons  to  be  issued  by  the  initiating  court  is  questionable  as  a  require- 
ment for  an  act  designed  to  be  adopted  as  uniform  legislation.  The 
testimony  of  the  petitioner,  whether  this  be  the  dependent  or  the  welfare 
agency,  should  be  sufficient  to  establish  the  fact  that  the  initiating  court 
cannot  obtain  jurisdiction  over  the  person  of  the  respondent.  However, 

93  The  Utah  statute  provides  that  "it  shall  be  the  duty  of  the  public  welfare  com- 
mission to  represent  the  plaintiff  .  .  ." ;  the  Rhode  Island  statute  provides  that  the 
solicitor  of  "such  other  official  as  the  city  or  town  may  appoint"  shall  represent  the 
petitioner.  The  trend  in  the  most  recent  acts  indicates  that  the  legislatures  in  some  of 
the  states  have  recognized  the  difficulties  here  discussed  and  have  therefore  designated 
as  representative  of  the  petitioner  a  person  who  is  in  a  better  position  timewise  to 
handle  these  cases  than  the  state's  attorney.  For  citations,  see  note  50  supra. 
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if  this  is  not  enough,  the  New  Jersey  Act  provides  that  the  initiating 
court  may  order  reports  and  copies  of  probation  orders,  which  may  have 
been  issued  in  connection  with  prior  criminal  proceedings,  where  avail- 
able, to  be  presented  for  the  purpose  of  corroborating  the  testimony  of 
the  petitioner  regarding  the  absence  of  the  respondent  from  the  initiating 
state. 

It  should  be  noted  that  the  procedural  details  as  contemplated  in  the 
four  types  of  statutes  under  discussion  differ  as  to  the  procedural  tech- 
nique used  in  the  responding  court.  According  to  the  New  York  Act, 
the  responding  court's  judge,  upon  receipt  of  the  transmitted  records, 
fixes  a  time  and  place  for  the  hearing  on  the  petition  and  takes  immedi- 
ate steps  to  compel  appearance  of  the  respondent,  and  simultaneously 
the  petitioner's  representative  is  notified  of  his  duty  to  act  on  behalf 
of  the  petitioner  during  the  continuance  of  the  proceedings.  The  Vir- 
ginia Act  follows  the  New  York  Act  and  prescribes  that  the  petition 
shall  be  filed  and  the  petitioner's  representative  notified  by  the  clerk 
of  the  responding  state  court.  The  New  Jersey  Act,  on  the  other  hand, 
provides  that  certified  transcripts  be  sent  directly  to  the  appropriate 
petitioner's  representative  in  the  responding  state  who  has  authority  to 
prosecute  or  institute  the  support  proceedings.  It  then  becomes  the  duty 
of  the  petitioner's  representative  to  file  the  petition  in  the  court  of  proper 
jurisdiction  over  all  matters  arising  under  this  Act.  The  Uniform  Com- 
missioners' Act  uses  broad  language  by  providing  that  the  responding 
state  "shall  .  .  .  take  such  steps  as  are  necessary,  in  accordance  with 
the  laws  of  the  state  to  obtain  jurisdiction  over  the  property,  or  bring 
before  the  court  the  person  of  the  respondent."  All  statutes  provide  for 
bodily  attachment  against  unwilling  respondents. ^°° 

(3)   Appeal;  modification;  res  judicata 

Absence  of  specific  provisions  for  appeal  in  a  majority  of  the  recipro- 
cal acts^°^  does  not  appear  to  be  objectionable,  notwithstanding  unfavor- 
able comment  by  one  writer  on  the  Illinois  statute  on  the  ground  that 
it  failed  to  measure  up  to  the  procedural  requirements  of  the  due  process 
clause  of  the  United  States  Constitution.^"^  The  due  process  clause  does 
not  guarantee  to  the  citizen  of  a  state  any  particular  form  or  method  of 
procedure.  "Under  it  he  may  neither  claim  a  right  to  trial  by  jury  nor 

100  N.Y.  Crim.  Code  (Dom.  Rel.  Ct.  Act)  §  123  is  a  typical  statute  giving  the  court 
authority  to  issue  warrants  for  the  arrest  of  the  offending  spouse  if  unwilling  to  appear 
voluntarily  to  answer  the  support  action. 

101  Only  Connecticut  and  Virginia  have  specific  appeal  provisions. 
10238  111.  Bar  J.  p.  91  (1949). 
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a  right  of  appeal.  Its  requirements  are  satisfied  if  he  has  reasonable 
notice  and  reasonable  opportunity  to  be  heard  and  to  present  his  claim 
or  defense,  due  regard  being  had  to  the  nature  of  the  proceeding  and  the 
character  of  rights  affected  by  it."^°^  Once  a  person  has  had  his  day  in 
court  and  a  fair  hearing,  nothing  further  is  required  by  the  United 
States  Constitution.  Moreover,  a  specific  appeal  provision  is  unnecessary 
because  state  statutes  providing  generally  for  right  of  appeal  in  civil 
actions  v^ill  be  equally  applicable  to  cases  arising  under  reciprocal  laws. 
Nevertheless,  in  some  states  it  may  be  advisable  to  include  specific  appeal 
provisions  if  there  is  any  doubt  as  to  applicability  of  general  appeal 
statutes. 

Orders  for  future  support  made  by  a  responding  court  under  the 
reciprocal  act  are  no  more  final  than  orders  made  in  support  actions 
where  both  parties  are  subject  to  the  jurisdiction  of  the  same  court. 
What  legal  technique  has  been  devised  to  allow  for  a  modification  of  an 
interstate  support  order? 

Only  the  Virginia  Act  contains  provisions  dealing  specifically  with 
this  problem;  it  provides  that,  "upon  motion  and  notice  to  the  [respond- 
ent] and  to  the  [petitioner's  representative] ,  or  upon  a  new  petition  by 
either  party  and  like  procedure  thereof,  the  court  may  modify  and  re- 
vise its  orders  and  decrees  from  time  to  time."  Such  a  provision  may 
be  adequate  if  the  respondent  remains  within  the  control  of  the  jurisdic- 
tion whose  court  made  the  original  order,  or  returns  to  the  state  of  the 
dependent's  residence,  but  what  recourse  does  the  petitioner  have  if  the 
respondent  moves  to  a  third  state  ? 

Assume  that  a  husband  continues  payment  according  to  the  original 
order  after  leaving  responding  state  B  and  the  dependent  wife  discovers 
that  the  breadwinner  has  recently  doubled  his  income.  Should  the  wife 
be  required  to  file  a  new  petition  in  the  responding  court  of  state  B, 
praying  for  increased  support  payments,  or  could  she  initiate  an  entirely 
new  reciprocal  proceeding  if  we  assume  that  state  C  where  the  husband 
is  now  present  also  has  a  reciprocal  act?  Upon  proof  of  change  of  cir- 
cumstances, the  wife  should  be  entitled  to  initiate  a  new  reciprocal  action 
and  should  not  be  barred  by  the  doctrine  of  res  judicata.  Otherwise,  it 
would  become  necessary  for  the  wife  to  seek  modification  of  the  decree 
obtained  in  state  B.  Yet,  the  court  of  state  B  no  longer  has  jurisdiction 
over  the  husband,  unless  he  has  established  residence  or  domicile  and 
substituted  service  of  process  is  permitted;  thus,  any  modification  of  the 
order  issued  by  the  court  of  state  B  may  be  impossible.  Assuming, 

103  Dohany  v.  Rogers,  281  U.S.  362,  50  S.Ct.  299,  74  L.Ed.  904,  68  A.L.R.  434  (1930). 
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however,  that  it  was  possible  to  modify,  the  wife  would  still  face  the 
problem  of  enforcing  the  modified  decree  in  the  court  of  state  C.  Unless 
this  can  be  accomplished  by  use  of  the  reciprocal  remedy,  such  enforce- 
ment would  be  precluded  in  a  majority  of  jurisdictions  which  will  go 
no  further  than  to  comply  with  the  minimum  requirements  of  Full 
Faith  and  Credit.  If  state  C  makes  a  new  order  for  support,  what 
assurances  has  the  husband  that  he  can  safely  discontinue  payment  under 
the  first  order  without  subjecting  himself  to  a  contempt  proceeding  in 
the  courts  of  state  B  or  to  double  liability  if  the  wife  attempts  to  enforce 
both  orders  ? 

As  a  solution  to  this  problem,  the  author  suggests  that  payment  of 
support  money,  in  compliance  with  a  court  order  issued  in  the  course  of 
a  reciprocal  proceeding,  satisfy  any  pre-existing  support  decree  of 
another  jurisdiction  at  least  to  the  extent  of  such  payment.  Thus,  if 
the  original  support  order  required  R  to  pay  $50.00  per  month  and  the 
reciprocal  order  reduces  the  amount  to  $30.00,  the  original  order  would 
be  deemed  satisfied  to  the  extent  of  $30.00  per  month  under  the  original 
order,  but  if  R  ever  returns  to  the  state  which  made  the  original  order, 
the  wife  would  still  be  able  to  recover  $20.00  per  month  during  the 
period  of  reduced  payments.  If  the  original  order  required  R  to  pay 
$30.00  per  month  and  the  reciprocal  order  increases  the  amount  to 
$50.00,  the  original  order  would  be  deemed  to  be  wholly  satisfied,  and 
payment  of  the  increased  amount  would  be  a  complete  defense  to  an 
action  by  the  wife  on  the  original  order  in  state  B. 

Assume  now  that  an  indigent  parent  succeeded  in  recovering  for  past 
support  in  the  court  of  state  B  but  no  future  support  is  ordered  because 
the  parental  duty  of  support  is  not  legally  enforceable  in  state  B.  The 
child  moves  to  state  C  where  the  duty  of  parental  support  is  enforced. 
May  the  parent  now  bring  a  new  reciprocal  action  to  compel  payment 
of  future  support?  Can  it  be  said  that  the  issue  of  liability  has  been  liti- 
gated in  court  of  state  B,  thus  barring  the  parent  from  bringing  a  second 
suit  on  the  same  cause  of  action  upon  a  theory  of  res  judicata f  What 
if  the  petitioner,  aware  of  the  limited  support  obligations  in  state  B, 
asks  only  for  past  support,  waits  until  the  respondent  moves  to  state  C 
where  the  duty  is  enforced,  and  then  files  a  petition  for  future  support? 
Has  the  dependent  split  his  cause  of  action?  It  is  not  possible  to  foretell 
what  the  courts'  answers  will  be ;  it  appears  doubtful  whether  the  peti- 
tioner would  be  barred  because  the  issue  of  liability  for  future  support 
has  in  fact  never  been  litigated  in  the  court  of  state  B  since  there  is  no 
liability  under  the  statutes  of  state  B  and  thus  evidence  on  the  issue  of 
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liability  for  future  support  would  be  excluded  as  immaterial  to  the 
issue  of  liability  for  past  support. 

D.  Subrogation  and  Reimbursement 

One  of  the  most  significant  provisions  of  the  Uniform  Commission- 
ers' Act  gives  a  right  of  reimbursement  to  state  or  political  subdivisions 
and  permits  enforcement  of  such  a  right  under  the  reciprocal  laws  by 
subrogating  the  public  authority  to  the  rights  of  the  dependent  to  whom 
it  has  furnished  support  or  care.  The  Virginia  Act  makes  similar  con- 
cessions by  granting  any  public  agency  assisting  in  the  support  of  de- 
pendents a  right  to  initiate  petitions  for  support.  The  New  York  and 
New  Jersey  acts  include  no  express  reference  to  reimbursement  remedies. 
Nonetheless,  while  the  issue  of  reimbursement  has  not  been  raised 
squarely  in  any  reported  decision,  it  should  be  noted  that  the  legal  coun- 
sel for  the  Department  of  Welfare  of  the  City  of  New  York  prosecuted 
the  action  in  Vincenza  v.  Vincenza,^^^  and  the  court  recognized  the  fact 
that  the  real  party  in  interest  was  the  Department  of  Welfare.  How- 
ever, the  state  agency  merely  prosecuted  the  suit  for  the  petitioner  in 
order  to  obtain  a  decree  for  future  support.  No  reimbursement  for  past 
support  was  sought. 

The  desirability  of  giving  welfare  agencies  a  right  of  reimbursement 
for  public  assistance,^"^  furnished  in  accordance  with  state  laws  to  needy 
persons,  cannot  be  underestimated  if  reciprocal  support  legislation  is 
expected  to  accomplish  its  ultimate  purpose;  i.e.,  compelling  persons 
legally  liable  for  support  to  assume  at  least  part  of  the  financial  burden 
which  is  now  carried  by  the  public  as  a  result  of  the  ever-growing  popu- 
larity of  desertion  as  a  substitute  for  divorce. 

Under  existing  laws,  the  dependent  wife,  child,  or  poor  relative  has 
a  choice  of  three  possible  alternatives  :  (a)  file  a  complaint  and  instigate 
criminal  prosecution  of  the  deserter,  a  remedy  which  is  questionable 
both  from  the  practical  and  psychological  point  of  view,  except  in  cases 
of  aggravated  offenses  and  recalcitrant  offenders;  (b)  bring  a  civil 
action  for  support  where  such  action  is  provided  by  statute  in  cases 
where  the  deserters  are  amenable  to  process;  or  (c)  ignore  the  legal 
remedies  altogether  and  apply  for  relief,  this  being  the  solution  which 
causes  the  least  amount  of  inconvenience  to  the  dependent. 

If  state  welfare  codes  or  regulations  were  to  provide  that  a  wife,  to 

10*  Note  64  supra. 

i°5  Cal.  Wei.  &  Inst.  Code,  §2576  (1944)  is  representative  of  statutes  giving  the 
state  or  political  subdivision  a  right  of  reimbursement  for  public  assistance  to  poor 
persons. 
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be  eligible  for  relief,  must  first  exhaust  all  legal  remedies  available  to 
obtain  support  from  her  husband  by  judicial  action,  such  a  requirement 
would  impose  too  great  a  hardship.  On  the  other  hand,  the  comparative 
ease  with  which  public  relief  may  be  obtained  by  the  needy  dependent 
has  led  many  a  wife  to  commit  what  constitutes  an  outright  fraud  upon 
the  public.  Experience  has  shown  that  many  wives  and  mothers,  instead 
of  bringing  legal  action  against  the  abandoning  husband  or  father,  have 
applied  for  and  received  public  assistance  without  making  the  slightest 
effort  to  locate  the  deserter  and  in  some  instances  have  gone  so  far  as 
to  bribe  the  head  of  the  house  to  remain  in  hiding  by  giving  or  promis- 
ing him  part  of  the  relief  money.^°^  It  is  noteworthy  that  a  number  of 
states  have  recognized  the  danger  of  this  type  of  subterfuge  and  now 
require  any  applicant  for  assistance  to  disclose  the  names  of  all  living 
relatives  within  a  certain  degree  of  relationship  as  a  condition  precedent 
to  approval  of  a  grant. ^°^  Such  a  provision  enables  the  department  to 
investigate  the  financial  ability  of  all  relatives  and  to  bring  prompt  action 
to  compel  contribution  to  the  support  of  the  indigent  person. 

By  adding  a  reimbursement  provision  to  all  reciprocal  acts,  both  the 
state  and  the  publicly-supported  dependent  would  benefit;  the  agency 
furnishing  support  to  the  dependent  would  be  reimbursed  for  past 
expenditures  and  welfare  relief  could  be  discontinued  after  the  person 
liable  and  financially  capable  of  contributing  to  support  is  ordered  to 

106  Virtue,  note  39  supra,  at  p.  234  ff.  Brockelbank,  note  37  supra,  p.  94,  col.  3. 

10^  Ark.  Laws  1951,  No.  364,  S.B.  137,  New  Laws  p.  269  (approved  March  16,  1951), 
Section  3.  "The  State  Department  of  Public  Welfare  shall  require  any  applicant  for 
an  assistance  grant  to  state  the  names  and  addresses  of  all  living  relatives  within  the 
degree  of  relationship  specified  in  this  Act.  The  State  Department  shall  investigate  the 
ability  of  such  relatives,  or  any  of  them,  to  support  or  contribute  to  the  support  of  the 
applicant  or  recipient.  If  satisfied  that  such  relatives,  or  any  of  them,  are  able  to  support, 
or  contribute  to  the  support  of,  the  applicant  or  recipient,  and  that  the  applicant  is 
eligible  for  a  grant  or  is  currently  receiving  a  grant,  the  State  Department  shall  notify 
such  relative  or  relatives  that  an  assistance  grant  will  be  made,  or  is  in  effect,  and  that 
the  relatives  of  the  recipient  will  be  held  responsible  for  such  sums  as  may  be  paid  to 
the  recipient."  See  also  Tenn.  Acts  of  1951,  c.  257,  H.B.  1424,  New  Laws,  p.  491 
(approved  March  16,  1951).  Both  statutes  also  require  that  the  State  Department 
of  Welfare  certify  to  the  Prosecuting  Attorney  the  names  and  addresses  of  all  relatives 
of  the  recipient  so  that  suit  may  be  filed  if  the  relatives  are  unwilling  to  contribute 
voluntarily.  This  requirement  accords  with  the  provisions  of  the  Social  Security  Act 
which  compels  the  state  to  include  certain  conditions  if  the  state  wishes  to  secure  federal 
grants.  In  contrast  hereto,  see  S.C.  Code  Ann.,  §4996-2  (6-d),  (1942)  which  provides 
that  ".  .  .  no  representative  of  the  department  of  public  welfare,  state  or  county,  may 
undertake  formal  proceedings  to  secure  full  or  partial  support  of  any  applicant  for  or 
recipient  of  public  assistance  by  a  relative,  whether  or  not  such  a  relative  is  legally 
obligated  to  provide  such  support;  but  their  efforts,  short  of  legal  proceedings,  may 
be  employed  to  that  end." 
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pay  future  support  directly  to  the  dependent  or  to  the  welfare  agency, 
if  the  dependent  is  maintained  in  a  state  institution.  Dependents,  who 
are  unwilHng  to  bring  support  actions,  could  be  compelled  to  cooperate 
with  the  welfare  agency  in  a  suit  to  recover  support  from  the  person 
liable  therefor,  because  the  dependent  would  be  obliged  to  appear  as 
witness  against  the  delinquent  party  or  incur  the  risk  of  forfeiting 
public  financial  assistance.  If  the  agency  is  an  interested  party  and  given 
a  right  of  recovery,  the  dependent  will  equally  benefit  therefrom  because 
the  agency  can  afford  to  be  more  liberal  in  furnishing  relief  without 
complete  preliminary  investigation  of  responsible  relatives  and  without 
requiring  that  the  dependent  exhaust  all  legal  remedies.  Moreover,  the 
state  agency  is  in  a  much  better  position  than  the  dependent  to  obtain 
interstate  cooperation  by  enlisting  the  help  of  welfare  agencies  in 
other  states  for  the  purpose  of  locating  the  vanished  husband  or  father 
and,  being  staffed  with  personnel  either  legally  trained  or  acquainted 
with  court  procedure,  it  can  file  petitions  with  a  minimum  of  effort  and 
expense. 

Under  the  provisions  of  the  Virginia,  New  Hampshire,  and  Uniform 
Commissioners'  acts  only  the  state  or  its  political  subdivision  have  a 
right  of  recovery  and  that  recovery  is  limited  to  past  expenditures ;  how- 
ever, the  state  agency,  acting  as  agent  of  the  petitioner  may  also  ask 
for  future  support  payable  directly  to  the  dependent,  or  as  the  case  may 
be,  directly  to  the  agency  for  the  benefit  of  an  institutionalized  dependent. 

It  has  been  suggested  that  all  third  persons  who  have  furnished  sup- 
port to  the  dependent  should  be  entitled  to  reimbursement ;  opposition 
to  such  an  extension  has  been  vociferous.  Those  who  wish  to  limit 
subrogation  rights  contend  that  an  open-door  policy  toward  all  comers 
would  make  possible  recovery  for  past  financial  help  given  on  a  volun- 
tary basis.  In  a  typical  case,  the  husband  or  father  either  disappears 
completely  and  leaves  his  family  without  adequate  means  of  support 
or  spends  his  income  outside  the  home.  The  family,  in  need  of  financial 
help,  may  seek  assistance  from  relatives,  neighbors,  or  private  charitable 
institutions.  Normally,  contributions  by  way  of  food,  clothing,  or  money 
from  these  sources  are  given  on  a  voluntary  basis  without  expectation  of 
reimbursement.  Private  charitable  organizations  are  supported  by  dona- 
tions from  private  or  corporate  contributors.  Such  donations  are  deducti- 
ble items  to  the  taxpayer.  Moreover,  a  private  charity  can  hardly  afford 
to  bring  legal  action  for  the  purpose  of  recovering  donations.  Relatives 
or  neighbors  who  assist  the  dependent  financially  often  do  so  with  dona- 
tive intent  and  without  expectation  of  reimbursement.  Moreover,  if  third 
persons  are  subrogated  to  the  rights  of  the  dependent  and  permitted  to 
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file  petitions  under  the  act,  the  dependent  would  be  seriously  prejudiced. 
While  the  dependent  is  primarily  interested  in  a  court  order  for  future 
support,  third  party  volunteers  seek  recovery  of  past  expenditures ;  there- 
fore the  court  will  be  faced  with  the  problem  of  adjusting  conflicting  in- 
terests. Probably,  the  court  would  first  require  satisfaction  of  current 
support  obligations.  It  is  not  difficult  to  imagine  that  the  reciprocal 
procedure  itself,  the  hearing,  and  the  issuance  of  the  final  order  will  be 
complicated  unnecessarily  if  third  parties  are  permitted  to  join  as  peti- 
tioners. Joinder  of  third  parties  would  create  confusion  and  affect  the 
needy  person's  interests  adversely.  Therefore,  it  may  be  wise  to  limit 
third  parties'  rights  of  recovery  to  agencies  of  the  state  and  its  political 
subdivisions. 

It  will  be  noted  that  the  Uniform  Commissioners'  Act  limits  the 
reimbursement  remedy  of  the  public  agency  to  a  recovery  of  "expendi- 
tures made.""^  This  presumably  means  "expenditures  made"  by  the 
welfare  agency  in  accordance  with  a  statute  requiring  the  county  or 
state  to  furnish  relief  to  indigent  residents.  But,  though  the  expenditures 
may  have  been  mandatory  under  the  welfare  code,  it  is  not  at  all  clear 
that  the  agency  will  be  entitled  to  reimbursement  as  against  the  person 
held  legally  liable  for  support  under  state  law,  nor  are  the  cases  agreed 
on  what  legal  theory  the  reimbursement  remedy  is  based.^°®  When  the 
relative  to  whom  support  has  been  furnished  is  a  wife  or  minor  child, 
a  majority  of  courts  have  had  no  difficulty  in  permitting  recovery^^° 
because  the  duty  of  the  husband  or  father  to  support  his  wife  or  minor 
child  exists  at  common  law  and  is  absolute  in  the  sense  that  it  arises 
instantly  at  the  time  of  the  marriage  or  the  birth  of  the  child.  If  the 
support  obligation  is  imposed  by  statute  and  liability  is  conditioned  upon 
the  circumstances  of  the  relative  sought  to  be  charged,  the  right  of 
recovery  of  third  parties  generally  is  purely  statutory  and  the  courts 
have  been  prone  to  interpret  the  language  of  reimbursement  statutes 
strictly."^  The  courts  have  also  made  a  distinction  with  regard  to  the 

i°8  Uniform  Reciprocal  Enforcement  of  Support  Act,  §  8. 

103  The  courts  have  turned  to  a  number  of  theories  in  order  to  justify  or  deny  recovery 
by  an  action  for  reimbursement,  depending  upon  whether  the  duty  of  support  is  one 
imposed  by  operation  of  law  or  whether  the  obligation  has  been  assumed  contractually ; 
for  fuller  discussion  of  remedies  and  recovery  on  theories  of  subrogation,  implied  con- 
tractj  third  party  beneficiary  contract,  or  quasi-contract  on  the  ground  that  the  third 
person  has  conferred  a  benefit  on  the  person  liable  for  support,  see  exhaustive  annota- 
tion at  II  A.L.R.  2d  loio.  Also  see  48  C.J.  518. 

11°  41  Am.  Jur.,  Poor  and  Poor  Laws,  §  43. 

m /&!(/;  it  has  been  successfully  argued  that  a  volunteer  contribution  of  financial 
help  to  indigent  persons  does  not  entitle  the  benefactor  to  an  action  for  recovery  of 
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right  of  reimbursement  from  responsible  relatives  between  third  parties 
generally  who  have  furnished  support  voluntarily  and  public  relief  agen- 
cies who  furnish  support  in  accordance  with  a  mandatory  relief  statute. 
It  is  held  by  a  number  of  courts  that  a  statute  which  imposes  support 
duties  upon  relatives  of  certain  degrees  creates  a  legal  obligation  and 
forms  a  basis  for  permitting  third  parties  to  recover  from  the  responsi- 
ble relative  for  necessary  relief  furnished,  even  though  there  was  no 
expressed  contractual  agreement  by  the  relative  to  pay  for  the  relief 
given/^^  In  such  a  situation  the  law  implies  a  contract  to  reimburse  third 
parties.  On  the  other  hand,  the  courts  have  been  somewhat  reluctant 
to  permit  recovery  of  public  assistance  money  by  welfare  agencies  from 
responsible  relatives  unless  the  relative's  liability  has  been  determined 
judicially  and  the  relative  has  been  ordered  to  furnish  support  by  order 
of  court.^^^  This  view  has  been  reaffirmed  in  a  recent  Wisconsin  decision 

such  assistance  against  the  child  of  the  indigent,  even  though  a  statute  makes  the  child 
liable  for  support  of  his  parents  when  they  are  poor  and  unable  to  maintain  themselves. 
Belnap  v.  Whitmire,  43  Ore.  75,  72  Pac.  589  (1903). 

112  Regarding  the  right  of  the  county  furnishing  support  to  poor  persons  to  recover 
by  action  from  third  persons  liable  for  support  without  first  finding  liability  of  relatives 
under  statute,  see  Hamilton  County  v.  Hollis,  141  Iowa  477,  119  N.W.  978  (1909); 
Washtenaw  County  v.  Rabbitt,  99  Mich.  60,  57  N.W.  1084  (1894)  ;  Cabot  v.  St.  Johns- 
bury,  94  Vt.  311,  III  Atl.  454  (1920)  ;  annotation  at  116  A.L.R.  1281  (1938)  discusses 
problem  of  reimbursement  of  third  persons  by  responsible  relatives.  A  number  of  statutes 
have  avoided  the  difficulties  of  interpretation  and  specifically  provide  that  the  county 
or  welfare  board  shall  have  a  reimbursement  action  for  expenditures  already  made 
against  responsible  relatives  named  in  the  statute.  Iowa  Code  Ann.,  §252.13  (1949); 
Minn.  Stat.  Ann.,  §§261.01-261.05  (1947)  ;  Alaska  Comp.  Laws  Ann.,  §51-2-66  (i949)- 
If  the  court  can  be  convinced  that  the  statute  imposes  a  binding  legal  obligation,  re- 
covery for  past  expenditures  is  possible  without  prior  determination  of  liability  under 
the  poor  laws.  Such  a  broad  view  of  the  poor  laws  is  not  too  common,  but  was  the 
basis  for  recovery  in  Bismarck  Hospital  &  D.  Home  v.  Harris,  68  N.D.  374,  280  N.W. 
423,  116  A.L.R.  1274  (1938)  ;  the  court  held  that  a  parent  or  child  is  liable  for  actual 
necessaries  furnished  to  the  other  and  that  §4431  (Comp.  Laws  N.D.  1913)  creates 
a  legal  obligation  and  is  not  part  of  the  poor  laws.  On  right  to  reimbursement  of  the 
individual  who  gives  relief  where  the  public  agency  refused  to  furnish  financial  assistance 
to  persons  entitled  thereto  by  law,  see  Abbott,  note  75  supra. 

113  Where  the  duty  of  support  is  statutory  only,  an  action  for  reimbursement  will 
not  lie  until  the  courts  direct  support.  Multnomah  County  v.  Faling,  49  Ore.  603,  91 
Pac.  21  (1907)  ;  that  a  cause  of  action  does  not  accrue  in  favor  of  the  county  against 
the  relative  failing  to  support  his  indigent  kin  until  directed  to  furnish  support  is  held 
in  Howard  County  v.  Enevoldson,  118  Neb.  222,  224  N.W.  280  (1929)  ;  statutes  making 
provisions  whereby  grandparents  and  other  relatives  may  become  obligated  for  support 
of  paupers  do  not  fix  the  obligation  but  merely  provide  a  procedure  whereby,  under 
certain  circumstances,  such  an  obligation  may  be  imposed.  In  Re  Allen's  Estate,  147 
Neb.  909,  25  N.W.  2d  757  (1947)- 

For  a  general  discussion  of  actions  for  support  furnished  by  public  authorities,  see 
48  C.J.  518,  and  the  division  of  authority  on  the  effect  of  reimbursement  statutes  is 
dealt  with  in  46  C.J.  1270;  41  Am.  Jur.,  Poor  and  Poor  Laws,  §43;  regarding  the 
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in  which  the  court  held  that  a  statute  which  obHgates  relatives  to  support 
their  pauper  kin  does  not  fix  such  a  duty  but  merely  provides  a  procedure 
whereby,  under  certain  circumstances,  an  obligation  may  be  created  and 
enforced."*  This  statutory  duty  is  merely  prospective  and  if  the  welfare 
agency  furnishes  relief  prior  to  a  legal  determination  and  before  the 
relative  has  been  ordered  to  give  support,  no  recovery  is  allowed  for 
such  benefits  as  were  given  prior  to  the  court's  order.  Thus,  "expen- 
ditures made"  could  only  be  those  which  were  incurred  after  legal 
determination  of  the  relative's  liability.  If  we  accept  the  view  that  a 
cause  of  action  does  not  accrue  in  favor  of  the  county  or  state  wel- 
fare agency  against  the  relative  failing  to  furnish  support  to  the  in- 
digent dependent  until  directed  to  do  so  by  order  of  court  and  if 
we  restrict  the  state  or  political  subdivision  thereof  exclusively  to  a 
remedy  of  determining  liability  of  responsible  relatives  before  extending 
a  helping  hand,  the  reimbursement  remedy  would  be  seriously  curtailed 
and  might,  in  part,  defeat  the  statutory  relief  scheme  under  the  welfare 
codes.  Moreover,  the  applicant  for  public  assistance  would  be  handi- 
capped because  of  the  necessity  under  the  majority  view  for  the  welfare 
agency  to  exhaust  all  possible  avenues  in  locating  the  responsible  rela- 
tives in  order  to  determine  liability  of  a  person  or  persons  who  might 
conceivably  be  held  liable  for  full  or  partial  support.  This  danger  was 
recognized  by  the  supreme  court  of  California  in  Los  Angeles  County 
V.  Frisbie^^^  and  the  county  was  permitted  to  maintain  an  action  against 
a  responsible  relative  for  recovery  of  money  previously  expended  by 
the  county  for  aid  furnished  the  indigent  relative.  Such  reimbursement 

right  of  the  public  to  reimbursement  from  the  recipient,  his  estate  or  responsible  rela- 
tives, of  old  age  assistance  payments,  see  Worcester  v.  Quinn,  304  Mass.  276,  23  N.E. 
2d  463,  125  A.L.R.  707  (1939)- 

11*  Department  of  Public  Welfare  v.  Schmidt,  255  Wis.  452,  39  N.W.  2d  392,  11 
A.L.R.  2d  1007  (1949).  Note,  34  Marq.  L.Rev.  34  (1950).  Wis.  Stat.,  §49-ii  (i949) 
has  been  interpreted  as  being  prospective  in  character  for  some  time  and  as  such  does 
not  entitle  a  town  to  recover  against  a  son  for  past  contributions  made  to  relieve  his 
pauper  father  before  proceedings  were  brought  to  compel  the  son  to  contribute  to  the 
father's  support.  Town  of  Saxville  v.  Bartlett,  126  Wis.  655,  105  N.W.  1052  (1906). 

115  The  trial  court's  ruling  against  recovery  by  the  county  at  19  Calif.  2d  634,  115 
P.  2d  900  (1941)  was  overruled  by  the  Supreme  Court  of  California  in  122  P.  2d  526 
(1942).  The  liberal  rule  of  the  case  has  been  enacted  into  statute  by  some  states;  in 
Michigan  the  law  provides  that  the  state  may  recover  against  the  property  of  the  person 
liable  for  "past  expenditures"  in  supporting  an  institutionalized  dependent,  regardless 
of  any  prior  judicial  determination  of  liability.  Mich.  Stat.  Ann.,  §14.818(1)  (1938). 
Other  statutes  giving  the  supporting  state  or  political  subdivision  a  remedy  to  recover 
past  expenditures  without  prior  determination  of  liability  are  Alaska  Comp.  Laws  Ann., 
Tit.  SI,  §2-22  (1949);  Minn.  Stat.  Ann.,  §§261.01-261.05  (i947)  ;  N.D.  Rev.  Code, 
§50-0731  (1943);  Vt.  Rev.  Stat.,  §7128  (i947). 
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was  made  possible  without  having  first  secured  a  court  order  fixing  the 
liabihty  of  the  relative  for  the  indigent's  support.  The  California  court 
made  the  further  point  that,  under  the  provisions  of  the  welfare  code, 
the  county  may  attach,  as  in  any  action  for  the  recovery  of  money,  the 
assets  belonging  to  a  responsible  relative  of  the  relief  recipient  without 
actually  locating  such  relative/^®  The  reciprocal  statute  would  be  entirely 
without  meaning  and  a  procedure  against  the  property  of  the  relative 
would  be  impossible  in  an  action  to  recover  past  welfare  expenditures, 
if  it  were  necessary  to  have  a  prior  judicial  finding  of  pecuniary  liability 
of  the  relative. 

It  may  therefore  be  concluded  that  in  any  reimbursement  action  under 
the  Uniform  Commissioners'  Act  the  welfare  agency  of  the  state  or 
political  subdivision  thereof  which  is  seeking  a  support  order  against 
a  respondent  found  in  another  state  will,  under  the  laws  of  a  majority 
of  the  states,  not  be  entitled  to  reimbursement  of  support  money  furn- 
ished unless  it  has  obtained  a  court  order  directing  support.  In  order  to 
avoid  confusion,  the  lawmaker  would  be  well  advised  to  consult  and 
interpret  the  statutory  scheme  and  decisions  of  his  state  dealing  with 
enforcement  of  support  obligations,  methods  of  reimbursement  and 
rights  of  third  parties  seeking  to  be  subrogated  to  the  rights  of  the 
recipient  of  relief  as  against  the  person  liable  for  support  before  append- 
ing a  blanket  subrogation  or  reimbursement  provision  to  any  of  the 
reciprocal  laws. 

If  the  state  wishes  to  make  available  to  its  agencies  and  political  sub- 
divisions a  remedy  for  reimbursement  of  past  expenditures,  it  will  have 
to  provide  expressly  for  such  recovery  by  statute  in  those  states  which 
maintain  that  the  duty  of  support  is  merely  prospective  and  that  reim- 
bursement is  available  only  after  prior  determination  of  liability  and 
a  court  order  of  support.  In  California  and  those  states  which  follow 
the  decision  of  Los  Angeles  County  v.  Frisbie,  no  amendment  to  the 
statute  is  necessary  because  recovery  for  expenditures  made  is  allowed 
in  any  event,  regardless  of  judicial  determination  of  liability  at  the  time 
when  relief  was  first  extended  to  the  dependent  person. 

E.  Effect  of  Pre-Existing  Decrees  Affecting  the  Marital  Status 

Public  policy  in  all  states  has  come  to  recognize  that  the  welfare  of 
children  is  of  such  vital  interest  to  the  state  that  orders  for  support  made 
as  an  incident  to  a  decree  which  affects  the  marital  status  of  the  parents 
are  modifiable  in  the  court  which  issued  the  decree.  Moreover,  the  policy 

iieCal.  Wei.  &  Inst.  Code.  §§2576-2579  (1944). 
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argument  is  strengthened  because  of  the  natural  distinction  which  exists 
between  the  fiHal  relationship,  not  altered  by  dissolution  of  the  marital 
relationship  of  the  parents,  and  the  marital  relationship  whose  status 
is  affected  by  the  decree/^'' 

Awards  made  by  the  court  for  support  of  a  child  as  an  incident  to  a 
decree  affecting  the  marital  relationship  are  not  permanent  in  character 
and  are  always  subject  to  modification.  Agreements  between  the  parents 
limiting  the  child's  right  of  support  are  not  binding  upon  the  child 
because  such  an  agreement  is  normally  based  on  the  status  quo  at  the 
time  of  the  agreement  and  the  rights  of  the  child  are  to  be  determined 
solely  by  the  conditions  and  circumstances  existing  at  a  given  time.^'^^ 
An  order  for  the  support  of  minor  children  is  not  precluded  notwith- 
standing total  omission,  in  a  decree  affecting  the  marital  status  of  the 
parents,  of  provisions  for  maintenance  of  children  residing  within  the 
state ;  nor  does  a  property  settlement  between  the  parents  foreclose  the 
child's  right  to  support/^^  This  lack  of  finality  of  orders  and  decrees 

ii'^  Vernier,  supra  note  4,  Vol.  i,  §  54,  Effect  of  Annulment  on  Maintenance  of  Chil- 
dren; Vol.  2,  §  95,  Effect  of  Divorce  on  Maintenance  of  Children;  Vol.  2,  §  131,  Effect 
of  Limited  Divorce  on  Maintenance  of  Children ;  Vol.  2,  §  142,  Effect  of  Separation  on 
Maintenance  of  Children. 

lis  There  has  been  some  confusion  as  to  the  theory  which  forms  the  legal  basis  for 
the  duty  of  support.  The  first  and  older  theory  seems  to  make  the  child's  right  to  support 
contingent  upon  the  parent's  right  to  services  and  custody  of  the  child.  The  second 
theory  is  often  called  a  principle  of  natural  law ;  the  so-called  natural  duty  of  support 
has  its  legal  basis  in  the  fact  of  parentage  and  no  change  of  the  marital  status  can 
alter  that  fact.  Comment,  Essays,  note  6  stipra,  p.  1070.  Certainly  the  modern  trend  of 
cases  indicates  that  the  natural  law  theory  is  now  almost  universally  recognized.  Neither 
a  divorce  or  other  decree  granting  custody  and  care  to  the  wife  or  third  persons  affects 
the  duty  of  support.  Keezer,  Marriage  and  Divorce,  §§  715-732  (3d  ed.  1946)  ;  17  Am. 
Jur.,  Divorce  and  Separation,  §  692 ;  moreover,  the  statutes  generally  provide  that  so 
much  of  a  decree  affecting  the  marital  status  as  pertains  to  the  support  of  children 
may  be  modified  at  any  time  after  the  decree  itself  has  become  final  upon  proof  of 
change  of  circumstances.  17  Am.  Jur.,  Divorce  and  Separation,  §  703 ;  Nelson  v.  Nelson, 
340  111.  App.  Rep.  463  (May  1950)  ;  James  v.  James,  59  N.Y.S.  2d  460,  (Dom.  Rel.  Ct. 
1946)  ;  Farah  v.  Farah,  196  Misc.  460,  92  N.Y.S.  2d  187  (1949)  ;  Koenig  v.  Koenig, 
Mo.  App.,  191  S.W.  2d  269  (1945)  ;  the  quantum  of  the  father's  duty  of  support  is  to 
be  measured  by  present  needs  of  children  as  compared  to  the  father's  relative  financial 
ability  and  the  economic  situation.  Fulde  v.  Stone,  92  N.Y.S.  2d  298  (1949)  ;  Pinto  v. 
Pinto,  91  N.Y.S.  2d  124  (1949).  A  property  settlement  between  husband  and  wife  does 
not  absolve  the  husband  from  supporting  the  children.  Cervantes  v.  Cervantes,  239  Mo. 
App.  932,  203  S.W.  2d  143  (1947).  The  child  is  not  deprived  of  his  right  to  support 
by  parents'  agreement  in  a  divorce  decree  for  maintenance  and  support  of  child.  Mallina 
V.  Mallina,  167  Misc.  343,  4  N.Y.S.  2d  27  (1938).  A  father  must  also  support  his 
children  although  the  children  have  separate  property.  Walton  v.  Walton,  180  Misc. 
746,  42  N.Y.S.  2d  459  (1942). 

"9  Walker  v.  Walker,  97  N.Y.S.  2d  208  (1950)  ;  Horowitz  v.  Horowitz,  93  N.Y.S. 
2d  9  (1949)  ;  Laumeier  v.  Laumeier,  308  Mo.  201,  271  S.W.  481  (1925)  ;  Jackman  v. 
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affecting  custody,  care,  and  maintenance  of  minor  children,  has  of  course 
been  the  main  obstacle  to  interstate  enforcement  of  equitable  orders  of 
support  under  the  Full  Faith  and  Credit  Clause  of  the  United  States 
Constitution. 

The  New  York  and  New  Jersey  acts  provide  that  support  by  the 
respondent  for  dependent  children  may  be  ordered  regardless  of  pre- 
existing decrees  of  legal  separation,  or  dissolution  of  the  marriage  of 
the  parents  by  divorce  or  annulment  in  any  state  or  country.  However, 
this  general  provision  is  further  qualified  in  the  Delaware  statute  by 
relieving  the  respondent  from  liability  under  the  reciprocal  act  if  the 
respondent  is  already  paying  alimony  or  maintenance  for  the  children 
under  a  final  order  for  divorce  or  annulment,  or  if  the  respondent  has 
been  imprisoned  for  failure  to  comply  with  the  order  of  support.  There- 
fore, the  respondent  cannot  be  made  a  party  to  a  reciprocal  action  in 
Delaware  if  a  final  decree  of  divorce  or  legal  separation  or  the  order 
for  imprisonment  upon  contempt  proceeding  has  been  issued  by  a  Dela- 
ware court.  The  proper  action  in  such  an  event  would  be  a  petition  to 
the  proper  court  of  the  state  for  modification  of  the  support  order  given 
as  an  incident  to  the  decree  which  affected  the  marital  status.  In  short, 
an  award  made  by  a  Delaware  court  in  the  interest  of  the  child's  welfare, 
though  not  permanent  or  final  in  character,  fixes  the  amount  of  support 
until  the  decree  is  modified  and  the  respondent  is  immune  from  a 
reciprocal  suit  for  as  long  as  he  remains  in  Delaware. 

Presently  only  the  Delaware  statute  contains  a  qualifying  clause, 
exempting  specifically  a  certain  class  of  respondents  from  the  operation 
of  the  reciprocal  act.  For  that  reason,  it  becomes  necessary  to  consider 
whether  the  general  provision  in  other  reciprocal  acts  will  be  applied 
without  limitation  or  whether  a  limitation  similar  to  that  found  in  the 
Delaware  statute  will  be  imposed  by  the  courts.  The  question  of  whether 
a  judicial  decree  or  order  containing  a  specific  provision  for  the  support 
of  a  child  or  releasing  the  father  from  any  further  responsibility  con- 
Short,  165  Ore.  626,  109  P.  2d  860,  133  A.L.R.  887  (1941)  ;  Geary  v.  Geary,  102  Neb.  511, 
167  N.W.  778,  20  A.L.R.  809  (1918)  ;  Gilley  v.  Gilley,  79  Me.  292,  9  Atl.  623,  i  Am. 
St.  Rep.  307  (1887)  ;  Evans  v.  Evans,  125  Tenn.  112,  140  S.W.  745,  Ann.  Gas.  1913  C, 
294  (1911).  Whitsett  states  in  Essays,  note  6  supra,  at  page  1069  that  there  are  four 
situations  in  which  the  father  may  be  held  Hable  for  support:  "(a)  where  the  divorce 
decree  makes  no  provision  for  the  child's  custody  or  support;  (b)  where  the  custody 
of  the  child  is  awarded  to  the  mother,  but  no  provision  is  made  for  support;  (c)  where 
the  decree  awards  the  custody  to  the  mother  with  sums  to  be  paid  by  the  father  for 
support,  but  the  provision  for  the  child  becomes  insufficient  ...  (d)  where  there  is 
neither  a  decree  of  divorce  nor  a  deed  of  separation,  but  the  parents  are  living  separate 
and  apart."  Note  also  17  Am.  Jur.,  Divorce  and  Separation,  §  704. 
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stitutes  the  limit  of  his  HabiHty  as  against  a  claim  by  mother,  child,  rela- 
tive, or  other  person  in  a  suit  other  than  one  to  formally  modify  the 
judicial  support  provision  for  expenses  incurred  on  behalf  of  the  child 
in  excess  of  the  amount  provided  for  in  the  decree,  has  been  the  subject 
of  considerable  controversy.  All  jurisdictions  seem  to  agree  on  the  gen- 
eral principle  of  public  policy  that  the  interest  of  the  state  in  the  welfare 
of  children  within  its  territorial  jurisdiction  is  so  important  that  a 
formulation  of  flexible  and  universally  recognized  rules  in  the  area  of 
support  and  maintenance  of  minor  children  is  imperative.  For  this  rea- 
son, any  decree  dealing  specifically  with  custody  or  support  of  minor 
children  is  modifiable  and  may  be  revised  upon  proof  of  change  of  cir- 
cumstances in  the  court  which  issued  the  decree.^^°  However,  there  is  a 
split  of  opinion  among  the  courts  with  respect  to  the  conclusiveness  of 
the  father's  liability  or  the  right  of  the  child  to  seek  additional  support 
except  by  petition  to  modify  the  original  support  decree. 

A  number  of  states  have  adopted  the  view  that  a  judicial  decree  or 
court  order  obligating  the  father  to  pay  a  certain  sum  for  the  support 
of  his  child  constitutes  the  absolute  limit  of  his  liability  until  and  unless 
the  decree  or  order  is  modified. ^"^  Generally,  this  is  the  position  taken 
by  the  New  York  courts.  "Any  other  rule  would  invite  constant  squab- 
bles over  alleged  extra  expenditures  for  the  support  and  maintenance 
of  children  of  divorced  parties  where  the  court  has  already  fixed  a  sum 
for  such  support."^'"  Nevertheless,  there  are  some  New  York  courts 
which  have  held  that  on  a  decree  other  than  for  absolute  divorce,  re- 
covery against  the  father  may  be  had  for  support  of  the  children.^"^ 

120  Vernier,  note  4  supra,  Vol.  2,  §  95.  Keezer,  note  118  supra,  §§  725  and  730.  17  Am. 
Jur.,  Divorce  and  Separation,  §  703.  Horace  A.  Teass,  "Support  Orders  for  Infants 
in  Divorce  Proceedings,"  26  Va.  L.  Rev.  401-452  (1940).  Essays,  note  6  supra,  1067- 
1074  on  Nonsupport  of  Child. 

i2iGant  v.  Gant,  209  Ark.  576,  191  S.W.  2d  596  (1946)  ;  Lewis  v.  Lewis,  174  Calif. 
336,  163  Pac.  42  (1917)  ;  Creeley  v.  Creeley,  258  Mass.  460,  155  N.E.  424,  52  A.L.R. 
285  (1927) ;  Dimond  v.  State,  no  Neb.  519,  194  N.W.  725  (1923)  ;  Simon  v.  Simon, 
170  Misc.  420,  10  N.Y.S.  2d  577  (1939)  ;  Harker  v.  Wolflf,  42  Ohio  App.  540,  182  N.E. 
592  (1931)  ;  Gulley  v.  Gulley,  in  Tex.  233,  231  S.W.  97,  15  A.L.R.  564  (1921). 

122  Karminski  v.  Karminski,  260  App.  Div.  491,  23  N.Y.S.  2d  141  (1940),  7  A.L.R.  2d 
493  (1949)-  See  also  Clarke  v.  Clarke,  97  N.Y.S.  2d  17,  (N.Y.  Sup.  Ct.  Sp.  Term 
1950).  Moreover  N.Y.  Criminal  Code  (Dom  Rel.  Ct.  Act)  §  137  provides  that  where 
an  action  for  divorce,  separation,  or  annulment  is  pending  or  separation  has  been  granted 
by  the  superior  court  by  a  decree  in  which  the  father  is  required  to  furnish  support, 
support  action  may  be  brought  in  the  domestic  relations  division  but  only  to  compel 
support  in  the  amount  decreed  by  the  superior  court.  Modification  of  the  terms  of  the 
decree  may  only  be  accomplished  by  petition  to  the  superior  court. 

i23Gellert  v.  Gellert,  128  Misc.  146,  218  N.Y.S.  555  (1926),  aflfd.  219  App.  Div.  737, 
219  N.Y.S.  820  (1927),  but  in  affirming  the  court  also  states  that  it  would  have  been 
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Because  of  the  rule  in  New  York  and  many  other  states^^*  Hmiting  Ha- 
bihty  of  the  father  for  support  of  children  to  that  imposed  by  a  decree 
affecting  the  marital  status,  the  right  of  the  child  to  initiate  a  reciprocal 
action  for  recovery  of  support  beyond  what  is  ordered  in  the  divorce 
decree  should  be  more  clearly  defined.  It  may  be  that  the  child  will  be 
precluded  from  using  the  reciprocal  remedy  as  a  means  of  obtaining 
additional  support ;  the  only  recourse  then  would  be  to  seek  modification 
of  the  original  decree  by  the  court  which  rendered  it.  Then,  assuming 
that  the  father  had  left  the  state,  the  child  could  initiate  a  reciprocal 
action  to  enforce  the  modified  decree.  The  courts  which  follow  this  line 
of  decisions  would  arrive  at  a  result  which  is  mandatory  under  the 
provisions  of  the  Delaware  statute. 

In  many  jurisdictions  a  different  rule  prevails  and  recovery  is  per- 
mitted unconditionally.  The  courts  there  hold  that  the  financial  liability 
of  the  father  toward  his  child  is  never  limited  by  support  provisions  of 
the  judicial  decree  or  order,  and  that  a  minor  child  is  never  precluded 
by  a  decree  for  custody  or  support  made  as  an  incident  to  matrimonial 
actions  from  later  application  for  a  new  order  of  support.^^^  The  child 
at  all  times  is  entitled  to  support  according  to  the  means  of  the  father. 
In  those  states  which  adhere  to  this  rule,  the  child  would  probably  never 
be  barred  from  a  reciprocal  action  and  would  not  be  compelled  to  ask 
for  modification  of  the  decree  which  altered  the  marital  status  of  its 
parents. 

Difficulties  of  statutory  interpretation  can  be  avoided  by  amendment 
of  the  New  York  and  New  Jersey  acts.  Some  of  the  jurisdictions  may 
prefer  to  follow  the  example  of  the  Delaware  statute  which  compels 
the  child  to  seek  modification  in  a  Delaware  court  if  the  respondent  has 
remained  in  Delaware.  If,  on  the  other  hand,  it  is  desirable  to  facilitate 
the  child's  remedial  problem,  the  statute  should  expressly  provide  that 

preferable  to  move  for  modification  of  the  order  granting  alimony.  In  Murray  v. 
Murray,  47  N.Y.S.  2d  837  (1944)  it  was  held  that  a  support  order  issued  by  the  Family 
Court  under  the  Domestic  Relations  Court  Act  of  New  York  may  be  distinguished 
from  such  an  order  issued  as  incident  to  a  judgment  of  divorce  or  separation,  and  that 
the  rule  limiting  the  husband's  liability  to  a  modification  of  the  original  judgment  is 
not  applicable.  Also  Welch  v.  Welch,  261  App.  Div.  371,  25  N.Y.S.  2d  838  (1941)  ; 
Kommel  v.  Karron,  152  Misc.  294,  273  N.Y.S.  226  (1934). 

124  See  note  121  supra. 

125  Barrett  v.  Barrett,  44  Ariz.  509,  39  P.  2d  621  (1934);  Graham  v.  Graham,  38 
Colo.  453,  88  Pac.  852,  8  L.R.A.  (N.S.)  1270,  12  Ann.  Cas.  137  (1906)  ;  Russell  v. 
Russell,  170  Miss.  364,  154  So.  881  (1934)  ;  Merrill  v.  Merrill,  188  Tenn.  10,  216  S.W. 
2d  705  (1948),  the  latter  being  the  principal  case  for  the  annotation  at  7  A.L.R.  2d 
491  (1949)  on  "Support  provisions  of  judicial  decree  or  order  as  limit  of  father's 
liability  for  expenses  of  child." 
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additional  support  may  be  sought  by  reciprocal  action  and  that  there  is 
no  necessity  to  first  apply  for  revision  of  the  support  order  in  the  court 
issuing  the  divorce  decree. 

F.  Choice  of  Laws,  Problems  and  Possible  Solutions 

In  the  subsequent  discussion  the  writer  will  attempt  to  analyze  each 
type  of  reciprocal  act  individually  insofar  as  the  provisions  contained 
therein  have  a  bearing  upon  the  law  to  be  applied  by  the  court  where  the 
case  is  decided  and  the  order  of  support  is  issued.  The  acts  differ 
materially  on  the  methods  and  rules  which  the  court  is  directed  to  follow 
in  making  the  finding  of  liability.  All  reciprocal  actions  involve  con- 
sideration of  laws  of  at  least  two  jurisdictions,  those  of  the  initiating 
and  those  of  the  responding  court.  At  least  two  types  of  acts  contemplate 
reference  to  the  laws  of  third  states.  The  problem  is  one  of  conflict  of 
laws.  It  arises  frequently  in  legal  actions  and  cannot  be  avoided  in 
reciprocal  proceedings  because  the  responding  court  is  directed  by  statute 
to  make  reference  to  or  choose  the  law  of  one  or  more  jurisdictions. 
The  law  so  chosen  then  becomes  the  legal  setting  into  which  the  respond- 
ing court  projects  itself.  The  facts  of  each  case  are  fitted  into  the  setting 
for  the  purpose  of  determining  what  the  rights  and  duties  of  the  respec- 
tive parties  are.  Thus,  the  court  is  able  to  reach  a  conclusion  as  to  the 
validity  of  the  petitioner's  claim  for  support.  Three  common  hypothetical 
fact  situations  are  used  to  show  what  results  can  be  expected  and  why 
the  results  may  be  different  depending  upon  the  rule  of  conflicts  adopted 
in  the  responding  state  though  the  fact  situation  in  each  case  remains 
the  same.  The  solutions  provided  by  the  four  types  of  acts  are  separately 
and  exhaustively  examined,  pointing  out  defects  and  advantages  of  each. 
Moreover,  theoretical  solutions  other  than  those  already  adopted  by  the 
states  are  analyzed  as  possible  alternative  solutions.  The  choice  of  laws 
discussion  is  first  carried  on  under  the  assumption  that  the  two  states 
involved  in  the  respective  proceedings  have  enacted  the  same  type  of 
law;  further  discussion  is  then  devoted  to  the  extremely  complicated 
problem  of  resolving  the  conflicts  issue  in  instances  where  the  states 
involved  as  initiating  and  responding  fora  have  adopted  reciprocal  laws 
of  different  types.  Finally,  it  will  be  suggested  that  there  are  three  possi- 
ble alternatives  of  solving  the  problem  of  enforcing  support  duties  on 
an  interstate  basis  and  a  preferred  solution  to  the  conflicts  question  will 
be  proposed. 
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(i)    Necessity  of  providing  a  solution  for  the  choice  of  laws 
problem 

An  examination  of  support  and  maintenance  statutes,  criminal  as  well 
as  civil,  in  several  states,  will  at  once  disclose  that  there  is  a  wide  variety 
with  regard  to  the  scope  of  the  duties  of  support.  At  best,  it  can  be  said 
that  duties  of  support  toward  minor  children  up  to  the  age  of  sixteen 
years  and  wives  are  enforceable  either  at  common  law  or  under  civil 
and  criminal  statutes  in  all  jurisdictions. ^^^  Differences  in  the  scope  of 
liability  exist  to  a  limited  extent  even  in  the  area  of  immediate  family 
support;  some  of  the  statutes  enforce  the  duty  of  support  only  in  cases 
where  the  wife  or  child  is  found  to  be  "destitute  and  in  necessitous  cir- 
cumstances" ;  others  require  the  father  or  husband  to  support  his  imme- 
diate family  in  keeping  with  his  financial  and  social  status. ^^^  Any 
similarity  to  a  harmonious  pattern  of  support  laws  begins  to  disappear 
entirely  as  soon  as  one  ventures  beyond  the  obligation  for  maintenance 
of  the  immediate  family.  A  significant  minority^^^  of  jurisdictions  to 
the  contrary  notwithstanding,  liability  of  parents  for  the  maintenance 
of  adult  children  who  are  unable  to  support  themselves  because  of  physi- 
cal or  mental  incapacity  has  been  recognized  by  a  majority  of  the  juris- 
dictions in  support  legislation.  Some  of  the  statutes  enforce  the  duty 
of  support  by  criminal  sanctions ;  others  merely  furnish  a  civil  remedy 
to  the  dependent ;  and  a  third  group  combines  the  civil  and  criminal 
remedy.  The  age  beyond  which  a  child  is  no  longer  recognized  as  being 
a  minor  for  the  purposes  of  support  by  its  parents  varies  from  sixteen^^^ 
to  twenty-one  years  of  age,^^°  with  some  of  the  states  making  a  distinc- 
tion, for  purposes  of  support  legislation,  between  the  female  and  male 

126  Vernier,  note  4  supra.  Vol.  4,  §  234. 

127  The  amount  of  liability  is  to  be  determined  in  each  case  by  the  means,  ability, 
social  position,  and  circumstances  of  the  parties.  26  Am.  Jur.,  Husband  and  Wife,  §  338. 
But  the  actual  standard  varies  depending  upon  the  wording  of  the  statute  or  the  trend 
of  the  decisions  in  the  state.  Comment,  "Extent  of  Parent's  Duty  of  Support,"  32  Yale 
L.J.  825-829  (1923)  ;  R.  M.  Post,  "Duty  of  Relatives  to  Support  Dependents,"  14 
St.  John's  L.Rev.  333-45  (1940)  ;  Note,  "The  Courts  and  Family  Responsibility,"  13 
Soc.  Serv.  Rev.  105  (1939)  ;  Hart,  "Legal  Responsibility  of  Relations  for  Care  of  the 
Aged,"  15  Soc.  Serv.  Rev.  285  (1941).  Also  Essays,  note  6  supra,  pp.  810-861.  Francis 
W.  Kuchler,  The  Law  of  Support,  pp.  i,  27,  56  (1949). 

128  Fourteen  states,  Hawaii,  and  the  District  of  Columbia. 

129  Va.  Code  Ann.,  §§20-61,  20-88.1   (1950). 

13°  Pa.  Stat.  Ann.,  tit.  46,  §601  (1941)  defining  a  minor  as  a  person  under  twenty- 
one  years  of  age.  Note  also  that  H.B.  No.  650  (Pa.  1949)  was  introduced  and  referred 
to  the  House  Judiciary  Committee  as  "Uniform  Support  of  Dependents  Act" ;  "child" 
therein  is  similarly  defined  as  a  person  under  age  twenty-one.  In  Wisconsin  the  age 
limit  is  eighteen  years.  Wis.  Stat.,  §351.30  (1949)  ;  in  Oklahoma  it  is  fifteen  years, 
Okla.  Stat.  Ann.,  tit.  21,  §  853  (1938)  ;  in  Kentucky  it  may  be  fourteen  years,  Ky.  Rev. 
Stat.,  §405.030,  or  sixteen  years,  Ky.  Rev.  Stat.,  §435.240  (1948). 
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minor  child/^^  All  but  twelve  states  declare  a  child  liable  for  support  of 
indigent  parents,  but  the  required  age  of  the  child  varies  among  the 
states  and  some  states  introduce  a  further  requirement  that  the  child 
have  been  supported  by  its  parents  for  a  specified  period  as  a  condition 
precedent  to  the  child's  liability.  Of  the  thirty-six  states  which  enforce 
parental  support,  twelve  have  imposed  criminal  sanctions  for  nonsupport 
of  indigent  parents  and  nine  have  provided  for  both  criminal  and  civil 
liability.^^"  In  a  number  of  states,  civil  liability  for  support  of  poor  rela- 
tives is  imposed  by  statute  upon  grandparents,  grandchildren,  brothers, 
sisters,  stepchildren,  and  stepparents  of  the  pauper  under  certain  circum- 
stances. Many  statutes  merely  declare  relatives  liable  for  support  of 
their  poor  kin  without  specifically  providing  the  dependent  person  a 
corresponding  statutory  remedy  to  enforce  the  legally  imposed  obliga- 
tion.^^^  Some  statutes  permit  an  action  against  the  property  of  the  person 
liable  for  support;  such  a  right  of  action  may  be  given  to  the  indigent 
person  or  a  welfare  agency  of  the  state  which  has  furnished  relief  to 
the  dependent  under  mandate  of  statute.  In  many  states,  the  welfare 
agencies  or  other  organizations  designated  by  law  have  a  statutory  right 
of  reimbursement  or,  in  the  alternative,  a  right  to  bring  action  for 
judicial  determination  of  liability  against  the  person  declared  legally 
liable  for  support  of  relatives. ^^* 

Family  support  and  welfare  problems  traditionally  have  been  matters 
to  be  handled  by  each  state  according  to  its  own  policy,  except  insofar 
as  the  Social  Security  Act  and  other  federal  legislation  may  have  made 
it  convenient  and  even  economically  necessary  for  the  states  to  comply 
with  certain  requirements  for  obtaining  federal  aid.  No  problem  arises 
so  long  as  each  state  enforces  its  own  support  laws,  provides  actions 
under  local  procedure,  and  carries  out  local  policy  in  limiting  support 
actions.  However,  in  any  action  which  requires  participation  of  courts 
of  two  or  more  states,  as  contemplated  by  reciprocal  support  legislation, 
the  problem  of  choosing  the  substantive  law  to  determine  the  duty  of 
support  in  the  particular  case  immediately  arises. 

For  purposes  of  simplification  and  in  order  to  facilitate  understanding 
of  the  discussion  with  regard  to  the  choice  of  laws  problem,  these  hypo- 
thetical fact  situations  are  suggested: 

131  III.  Ann.  Stat.,  c.  38,  §  100  (Smith-Hurd)  ;  Va.  Code  Ann.,  §20-61  (1950). 

132  Vernier,  note  4  supra.  Vol.  4,  §  235.  (Figures  corrected  to  conform  with  enact- 
ments since  1939). 

133  41  Am.  Jur.,  Poor  and  Poor  Laws,  §  43.  For  example,  see  La.  Civil  Code  Ann., 
§§227-229  (1932). 

134  For  typical  statutes  see  Mich.  Stat.  Ann.,  §§16.129-16.132  (1936)  ;  Cal.  Wei.  & 
Inst.  Code,  §2576  (1944)  ;  HI.  Ann.  Stat.,  c.  107,  §§2,  7,  8  (Smith-Hurd  1938). 
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I.  The  fact  situation  most  frequently  encountered  is  one  involving 
desertion;  R  (respondent)  leaves  state  A  in  order  to  avoid  the  financial 
obligation  toward  wife  P  (petitioner)  and/or  child,  thus  subjecting 
himself  to  criminal  prosecution  under  the  desertion  statutes  in  the  state 
of  his  family's  residence.  Should  the  court  be  directed  to  apply  the  law 
of  the  state  where  P  resided,  was  present,  or  domiciled  at  the  time  of 
desertion,  or  the  law  of  the  state  where  R  resided,  was  present,  or 
domiciled  at  the  time  of  the  commencement  of  the  action? 

II.  Frequently  R  leaves  his  family  not  as  a  deserter  to  begin  with, 
but  merely  to  obtain  employment  in  another  state ;  he  continues  to  sup- 
port his  family,  possibly  with  the  expectation  of  moving  the  family  to 
his  new  residence.  Absence  from  the  family  makes  memories  of  marital 
bliss  grow  dimmer  and  the  grass  begins  to  look  greener  and  fresher  on 
the  other  side  of  the  fence;  R  forgets  his  obligations  and  becomes 
delinquent  in  supporting  his  family.  If  P  is  a  minor  child  between  the 
ages  of  sixteen  and  twenty-one  years,  a  choice  of  laws  problem  may 
arise  because  of  statutory  discrepancies  in  fixing  the  age  of  majority 
for  purposes  of  parental  support.  Further  complications  are  possible  if 
R  is  of  the  "roving  kind"  and  wanders  from  state  to  state  in  search  of 
employment  or  a  haven  from  the  burdens  of  family  support.  Should 
the  law  of  state  A,  wherein  P  resides,  determine  R's  liability?  Or  should 
the  laws  of  third  states,  where  R  was  present  or  resided  during  the 
period  for  which  he  supposedly  owed  support,  be  taken  into  account  in 
determining  whether  or  not  he  is  liable  ?  Or  should  the  court  apply  the 
law  of  the  state  where  R  is  found,  where  R  resides,  or  where  he  is 
domiciled  ? 

III.  P  (petitioner)  is  the  father  of  R  (respondent)  :  both  resided  in 
state  A  until  R  attained  age  25 ;  R  left  state  A  and  established  residence 
in  state  B.  Presently,  R  is  35  years  of  age,  has  a  family  consisting  of 
wife  and  three  children,  and  P,  65  years  of  age,  is  unable  to  support 
himself.  Under  the  laws  of  state  A,  an  adult  child  must  support  his 
indigent  parents ;  the  laws  of  state  B  impose  no  such  obligation.  P  brings 
action  by  means  of  reciprocal  support  procedure;  both  states  have 
adopted  "substantially  similar"  legislation.  Should  the  responding  court 
of  state  B  dismiss  the  action  because  R  is  not  liable  under  the  laws  of 
state  B,  or  should  the  court  be  obliged  to  apply  the  laws  of  P's  residence 
and  order  R  to  support  the  indigent  parent  ? 

The  problems  raised  by  the  hypotheticals  are  self-evident  and  the 
reader  may  reach  tentative  conclusions  as  to  what  the  answers  should 
be ;  he  may  also  think  of  fact  situations  and  changing  equities  which  may 
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alter  his  conclusions.  Possible  solutions  to  the  hypothetical  questions 
depend  upon  the  reciprocal  statute  to  which  reference  is  made. 

However,  before  going  into  a  detailed  analysis  of  the  solutions  pro- 
vided by  the  reciprocal  acts,  it  is  believed  necessary  to  bring  out  a  basic 
difference  between  two  types  of  support  obligations  indicated  in  the 
hypotheticals  above. 

The  obligation  of  adult  children  to  support  their  parents  and  the 
obligation  to  support  more  remote  relatives  are  purely  statutory  and  do 
not  arise  solely  because  of  the  existence  of  certain  relationships;  in 
addition  to  a  family  relationship  between  the  parties,  the  dependent 
party  must  show  that  he  has  become  indigent  and  is  therefore  entitled 
to  support  under  statute.  Financial  inability  of  the  dependent  is  the 
contingency  which  subjects  a  person  to  liability.  Such  obligation  will 
henceforth  be  referred  to  as  "contingent." 

Duties  of  marital  support  commence  with  the  inception  of  the  mar- 
riage and  continue  as  a  binding  obligation  for  as  long  as  the  matrimonial 
status  remains  unchanged.  Similarly,  the  parents'  duties  to  support 
children  begin  at  birth  and  remain  binding  during  the  minority  of  the 
children.  These  duties  are  based  upon  a  relationship  between  the  parties 
and  are  in  a  sense  absolute;  such  obligation  will  henceforth  be  referred 
to  as  "subsisting."  A  "subsisting"  duty  is  also  meant  to  include  cases 
in  which  R's  liability  has  already  been  determined  by  the  occurrence  of 
the  contingency  or  by  order  of  court. 

The  above  situations  involve  both  the  parent-minor  child  and  the 
adult  child-parent  relationships.  In  one  instance,  R  leaves  state  A  where 
wife  and  minor  child  remain  and  either  fails  immediately  to  furnish 
support  or  continues  payment  of  support  for  some  time  and  then  ceases 
to  discharge  his  obligations;  R's  duty  arises  from  the  relationship  to 
P  alone.  In  the  other  instance,  R  leaves  the  state  at  a  time  when  his 
parent  is  still  able  to  support  himself.  Financial  indigency  does  not  occur 
until  later  and  at  a  time  when  R  has  become  a  resident  of  another  state 
under  the  laws  of  which  he  is  not  liable  for  support  of  indigent  parents. 
It  is  submitted  that,  in  making  a  proper  choice  of  laws,  this  distinction 
should  be  remembered. 

Due  to  the  extreme  difficulties  in  formulating  a  logical  solution  which 
will  do  justice  to  all  parties  in  all  conceivable  circumstances  and  fact 
situations,  there  has  been  a  tendency  to  minimize  the  complications  and 
obstacles  to  which  enforcement  of  reciprocal  acts  may  well  be  subjected. 
Admittedly  the  "runaway  husband"  is  the  target  of  this  legislation  and 
a  majority  of  cases  brought  under  the  reciprocal  acts  may  not  involve 
an  issue  of  choice  of  laws  because  of  substantial  similarity  of  support 
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duties  in  the  area  of  marital  and  child  support.  Nevertheless,  the  recip- 
rocal acts,  for  the  most  part,  cover  a  much  wider  scope  than  support 
of  wife  and  child  and  it  is  clear  that  some  solution  of  the  choice  of  laws 
problem  must  be  made  because  the  problem  is  inherent  in  all  reciprocal 
support  statutes.  In  any  event,  it  would  be  unrealistic  to  shy  away  from 
the  problem  on  a  theory  that  there  is  a  "substantial"  similarity  of  support 
laws  in  several  states. 

(2)   Analysis  of  solutions  in  existing  reciprocal  support  laws 

(a)  The  New  York  Act. — Certain  peculiar  features  of  the  New 
York  Act  make  it  imperative  to  quote  pertinent  sections  of  the  statute 
insofar  as  they  have  a  direct  bearing  on  the  choice  of  laws  problem. 
Laws  of  New  York,  1949,  chapter  807  :^^^ 

§  I,  "The  purpose  of  this  Uniform  Act  is  to  secure  support  in  civil 
proceedings  for  dependent  wives,  children,  and  poor  relatives  from  per- 
sons legally  responsible  for  their  support." 

§  2(e).  "  'Petitioner'  shall  mean  and  include  each  dependent  person 
for  whom  support  is  sought  in  a  proceeding  instituted  pursuant  to  this 
act." 

§  2(d),  "  'Dependent'  shall  mean  and  include  a  wife,  child,  mother, 
father,  grandparent,  or  grandchild  who  is  in  need  of  and  entitled  to 
support  from  a  person  who  is  declared  to  be  legally  liable  for  such  sup- 
port hy  the  laws  of  the  state  or  states  wherein  the  petitioner  and  respond- 
ent reside." 

§  3(a).  "A  husband  in  one  state  is  hereby  declared  to  be  liable  for 
the  support  of  his  wife  and  any  child  or  children  under  17  years  of  age 
and  any  other  dependents  residing  or  found  in  the  same  state  or  in 
another  state  having  substantially  similar  reciprocal  laws  .  .  ." 

§  3(b)  and  §  (c)  of  the  New  York  Act  restate  duties  of  support  of 
a  mother  for  her  child  or  children  and  of  parents  severally  for  support 
of  their  children. 

One  of  the  intrinsic  difficulties  in  interpreting  any  state  legislation 
is  caused  by  lack  of  records  of  public  or  committee  hearings,  debates  in 
the  legislatures,  and  other  source  material  from  which  the  legislative 
intent  as  to  the  meaning  of  a  particular  statute  can  be  gathered.  Of 
necessity,  we  must  therefore  rely  solely  upon  the  language  of  the  act; 
and  an  attempt  should  be  made  to  attribute  some  meaning  to  all  of  the 
language  of  a  given  statute.  The  Uniform  Support  of  Dependents  Act 
of  New  York  presents  a  particularly  difficult  problem  of  interpretation. 

135  See  note  47  supra. 
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In  section  3,  marital  and  child  support  duties  are  outlined  in  detail, 
but  with  respect  to  duties  of  support  for  other  "poor  relatives,"  intended 
to  be  covered  by  section  i  of  the  act,  the  court  apparently  must  look  to 
laws  outside  of  the  act.  The  "petitioner"  is  defined  as  a  "dependent 
person"  and  it  would  appear  that,  in  order  to  give  any  meaning  to 
"dependent,"  section  3  should  not  be  interpreted  as  limiting  the  scope 
of  support  duties  but  rather  as  intending  only  a  restatement  of  those 
duties  of  family  support  which  are  the  subject  of  most  frequent  court 
litigation.  Undoubtedly  the  draftsmen  of  the  act  had  considerable 
trouble  in  attempting  to  restate  duties  of  support  and  for  that  reason 
abstained  from  restating  substantive  duties  with  regard  to  support  of 
remote  relatives,  but  section  i  of  the  act  certainly  seems  to  indicate  that 
it  was  intended  to  include  support  of  more  remote  relatives  than  merely 
those  included  in  section  3. 

Whenever  this  act  is  used,  the  court  of  necessity  must  make  reference 
to  the  term  "petitioner"  in  order  to  determine  whether  or  not  the  par- 
ticular dependent  is  entitled  to  an  action  under  the  statute;  if  reference 
is  made  to  the  petitioner,  attention  of  the  court  will  be  called  to  the 
definition  of  "dependent"  in  section  3  of  the  act;  it  is  the  contention  of 
this  writer  that  the  New  York  Act  cannot  be  properly  interpreted  with- 
out using  the  definitions  of  both  "petitioner"  and  "dependent." 

The  necessity  for  reference  to  duties  of  support  not  contained  in 
section  3  of  the  act  was  the  basis  for  dismissal  of  the  support  action 
brought  by  an  indigent  parent  who  was  a  resident  of  New  York  against 
adult  children  who  were  residents  of  New  Jersey  on  the  specific  ground 
that  the  New  York  Act  wholly  omitted  any  express  provision  for  charg- 
ing adult  children  with  the  support  of  needy  parents.  "The  only  liability 
for  support  of  poor  relatives  is  the  aforementioned  provision  of  the  New 
York  Act."^^^  The  legal  obligation  of  adult  children  for  parental  support 
being  solely  a  creature  of  statute  and  nonexistent  in  common  law,  the 
court  felt  bound  to  resort  to  a  strict  interpretation  of  the  statute  which 
seeks  to  impose  a  legal  duty  in  derogation  of  the  common  law.  Thus, 
the  court  in  the  Vincenza  case  maintained  that  duties  of  the  New  York 
Act  cannot  be  enlarged  "by  the  implication  of  other  [support]  statutes 
but  are  fixed  by  the  four  corners  of  the  act ;  the  1949  act  sets  out  within 
itself  an  entire  scheme."^^^ 

136  See  note  64  supra. 

137  The  reciprocal  acts  which  are  modeled  after  the  New  Jersey  and  Virginia  statutes 
have  avoided  any  restatement  of  support  duties  and  merely  designate  the  class  or  classes 
of  poor  relatives  who  are  entitled  to  maintain  support  actions.  Therefore,  in  all  cases 
arising  under  the  statutes,  the  court  must  refer  to  a  source  of  statutory  liability  outside 
the  reciprocal  law. 
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The  opinion  of  the  court  in  the  Vincenza  case  seems  to  place  a  strained 
interpretation  upon  the  statute  and  fails  to  give  effect  to  several  words 
contained  therein.  It  is  certainly  arguable  that  section  2(d)  not  only 
means  to  include  all  named  classes  of  relatives  but  also  incorporates  a 
solution  to  the  conflicts  problem.  Whether  it  is  sound  drafting  technique 
to  have  a  substantive  rule  of  law  stated  as  part  of  a  statutory  definition 
appears  questionable.  Nonetheless,  section  2(d)  of  the  New  York  Act, 
as  interpreted  in  the  Vincenza  case,  is  wholly  without  meaning  unless 
construed  as  a  conflicts  rule.  Literally  interpreted,  section  2(d)  spells 
out  a  solution  to  the  conflicts  problem.  It  simply  provides  that  the  de- 
pendent cannot  recover  from  R  unless  the  court  finds  he  is  liable  for 
such  support  under  the  laws  of  two  states,  i.e.,  the  law  of  the  state 
where  R  resides  and  the  law  of  the  state  where  P  resides.  Hereafter,  this 
requirement  will  be  referred  to  as  a  rule  of  cumulative  liability. 

However,  investigation  by  this  writer  disclosed  no  evidence  in  the 
legislative  history  or  in  any  of  the  New  York  cases  which  would  show 
that  a  cumulative  rule  was  intended  by  the  draftsmen  of  the  act.  Like- 
wise, there  is  no  indication  that  a  cumulative  rule  was  not  intended.  For 
this  reason,  the  literal  interpretation  is  preferable,  and,  for  purposes  of 
this  analysis,  the  enactment  of  a  cumulative  rule  will  be  assumed. ^^® 

As  further  evidence  of  the  fact  that  more  than  a  mere  definition  of 
"dependent"  was  intended  by  section  2(d)  of  the  New  York  Act,  the 
statutes  of  Connecticut  and  Oklahoma,  patterned  after  the  New  York 
model,  are  identical  in  language  with  the  New  York  Act,  except  for  the 
fact  that  wife  and  children  are  the  only  classes  of  relatives  which  may 
avail  themselves  of  the  reciprocal  procedure.  Nevertheless,  section  2(d) 
is  retained  as  part  of  the  statute  despite  the  fact  that  the  definition  of 
"dependent"  is  limited  exactly  to  the  same  classes  of  relatives  which  are 
covered  specifically  in  section  3  of  those  statutes.  Unless  section  2(d)  is 
designed  to  declare  a  conflicts  rule,  it  would  appear  entirely  superfluous 
to  include  any  definition  of  "dependent"  because  duties  of  support  are 
restated  specifically  in  section  3  of  the  Oklahoma  and  Connecticut  Acts, 

On  the  other  hand,  in  New  York's  leading  case,  thus  far,  on  interpre- 
tation of  the  Uniform  Support  of  Dependents  Act,^^^  there  is  no  indica- 
tion that  the  court  recognizes  a  rule  of  cumulative  liability;  on  the 
contrary,  the  tenor  of  the  court's  "dictum"  seems  to  imply  that,  in  a 

138  xhe  Uniform  Support  of  Dependents  Act  was  recommended  by  the  Joint  Legis- 
lative Committee  on  Interstate  Cooperation  and  the  Social  Welfare  Committee  of  the 
same  organization.  As  to  the  possible  intent  of  the  legislature  to  provide  a  cumulative 
rule  see  New^  York  State  Legislative  Annual,  203  (1948), 

139  See  note  64  supra. 
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proper  case,  the  New  York  court  would  expect  New  Jersey's  court  to 
charge  R  with  duties  of  support  imposed  by  the  laws  of  New  York.  The 
court  states  that  R  would  be  liable  under  New  York  law  but  the  duty  of 
support  would  not  be  enforceable  against  R  according  to  support  statutes 
of  New  Jersey.  The  petition  of  P  was  not  transmitted  to  the  responding 
state  because  "this  is  not  the  type  of  case  which  a  'responding  state' 
court  should  be  asked  to  handle,  at  least  during  the  initial  stages  of 
evolving  satisfactory  cooperation  in  the  administration  of  a  novel  statute 
designed  in  any  event  primarily  to  alleviate  the  evils  of  desertion  of  wives 
and  children."^*"  Presumably  then,  in  a  similar  case  which  presents 
different  equities,  the  New  York  court  would  forward  the  petition  in 
the  expectation  that  a  New  Jersey  court  would  apply  the  law  of  New 
York.  No  evidence  has  been  found  in  the  language  of  the  statute  to 
justify  adoption  of  a  conflicts  rule  which  would  look  to  the  law  of  the 
initiating  state. 

Returning  to  hypothetical  situations  I  and  II,  a  cumulative  liability 
rule  will  operate  smoothly  if  all  the  states  involved  have  restated  the 
duties  of  support  in  the  same  manner  as  was  done  in  the  New  York  Act. 
There  is,  however,  no  unanimity  among  the  states  which  have  adopted 
the  New  York  Act  as  to  some  of  the  features  of  liability  imposed  by 
section  3.  For  example,  the  age  of  the  child  for  whose  support  a  husband, 
mother,  or  parents  may  be  absolutely  liable  under  the  provisions  of  sec- 
tion 3,  is  seventeen  years  in  the  New  York  Act,  whereas  Maryland 
draws  the  dividing  line  at  age  eighteen.  The  responding  court  must,  in 
all  cases,  look  to  the  law  of  the  residence  of  P;  if  R  resides  in  state  B 
and  action  is  brought  there,  the  responding  court  need  only  look  to  the 
laws  of  two  states;  i.e.,  the  laws  of  states  A  and  B.  If  jurisdiction  is 
obtained  over  R  in  State  C,  the  court  must  look  to  the  laws  of  the  initiat- 
ing state  and  those  of  the  state  where  R  resides  in  order  to  make  a 
correct  finding  on  the  issue  of  liability  under  the  cumulative  rule. 

Assume  now  that  P  resides  in  state  A  and  R  resides  in  state  B ;  under 
the  laws  of  both  states,  the  adult  child  is  liable  for  support  of  indigent 
parents ;  R  is  served  in  state  C  where  he  is  present  and  under  the  laws 
of  which  no  liability  could  be  enforced  by  the  parents.  It  would  appear 
that  in  those  jurisdictions  which  have  adopted  New  York's  cumulative 
rule,  based  solely  on  the  parties'  residence,  it  would  be  possible  for  P  to 
recover  support  money  even  though  the  proceeding  is  conducted  and 
issues  are  decided  in  a  state  which  would  not  impose  such  an  obligation 
in  a  case  between  residents  of  the  state. 

"0  Ibid. 
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The  cumulative  rule  is  acceptable  from  the  point  of  view  of  public 
policy;  in  all  instances,  the  responding  court  enforces  the  lowest  standard 
of  support  of  any  state  to  whose  law  the  court  must  refer. 

The  cumulative  rule  does  not  take  into  account  the  distinction  made 
above  between  "subsisting"  and  "contingent"  support  obligations  be- 
cause it  is  possible  for  an  adult  child  to  leave  the  state  of  his  indigent 
parents'  residence  after  the  child's  liability  for  support  of  the  parents 
has  been  determined  by  a  judicial  proceeding  and  move  to  a  state  which 
does  not  impose  a  parental  support  obligation.  In  such  an  event,  the 
cumulative  liability  rule  would  relieve  the  adult  child  from  liability. 
However,  it  would  still  be  possible  in  many  states  to  attempt  extradition 
for  the  purpose  of  criminal  prosecution ;  such  a  course  is  subject  to  the 
same  infirmities  which  have  heretofore  prevented  criminal  nonsupport 
statutes  from  being  an  efficient  method  of  enforcing  support  duties. 
Extradition  of  persons  charged  with  nonsupport  of  parents  or  remote 
relatives  would  be  even  more  difficult  than  it  is  in  cases  of  child  and  wife 
desertion.  The  equities  of  remote  relatives  are  less  appealing  than  those 
of  the  deserted  wife  and  child,  particularly  if  R  has  a  family  of  his  own 
to  support  in  state  B. 

On  the  basis  of  evidence  offered  by  only  one  of  the  parties,  the  initiat- 
ing court  is  directed  to  form  an  opinion  as  to  the  merits  of  the  case. 
Transmittal  of  the  petition  depends  in  large  measure  upon  a  finding  by 
the  initiating  court  that  the  equities  of  the  case  warrant  use  of  the  inter- 
state procedure.  It  is  not,  however,  entirely  clear  from  the  language  of 
the  statute  what  the  scope  of  the  initial  fact  finding  of  the  court  encom- 
passes. Is  P  required  to  allege  and  prove  in  the  initiating  court  jurisdic- 
tional facts  and  facts  essential  to  the  application  of  the  cumulative  rule 
or  are  such  facts  to  be  proved  at  the  hearing  in  the  responding  court? 
And  may  the  initiating  court  make  its  own  findings  on  jurisdictional 
facts  or  make  a  ruling  on  the  issue  of  liability  on  the  basis  of  which  it 
may  either  dismiss  or  transmit  the  certified  petition  to  the  responding 
court?  Probably,  the  petition  must  only  allege  sufficient  facts  to  make 
out  a  prima  facie  case  under  the  laws  of  the  initiating  state,  and  if  en- 
titled to  support  under  the  laws  of  that  state,  the  court  must  forward 
the  petition.  Procedurally  speaking,  the  court  rules  on  the  petition  as 
if  the  respondent  had  demurred  without  answering. 

What  is  the  role  of  the  initiating  court  in  making  its  certification 
that  "the  respondent  is  believed  to  be  residing  or  domiciled  in  the  re- 
sponding state?"  The  New  York  Act  has  adopted  presence  as  test  of 
jurisdiction  over  the  respondent.  Why  then  should  the  initiating  court 
have  to  make  a  finding  of  residence  or  domicile  of  the  respondent?  The 
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discrepancy  is  probably  due  to  an  oversight  in  drafting  and  it  should  be 
corrected.  Residence  of  the  parties  is  important  only  in  determining  lia- 
bility under  the  cumulative  rule;  this  determination  is  made  by  the 
responding  court.  The  initiating  court  should  have  to  ascertain  no  more 
than  that  the  respondent  is  believed  to  be  present  in  another  state  v^here 
jurisdiction  over  him  may  be  obtained. 

If  residence  is  the  sole  test  of  the  cumulative  liability  rule,  hov/  w^ill 
the  responding  court  select  the  state  of  proper  residence  in  cases  where 
one  or  both  of  the  parties  have  maintained  residence  consecutively  in 
states  which  do  not  impose  the  same  standard  of  family  support?  As- 
sume that  R  has  resided  in  state  B  for  eighteen  months,  in  state  C  for 
nine  months;  assume  P  resided  in  state  B  for  fifteen  months  and  in 
state  A  for  twelve  months.  P  attempts  to  recover  for  past  support  owed 
her  by  R.  The  responding  court  is  asked  to  apply  the  laws  of  the  states 
wherein  P  and  R  reside.  Should  the  court  apply  the  law  of  the  last 
residence  of  either  party  or  should  the  court  apply  the  laws  of  those 
states  wherein  the  parties  resided  during  the  period  for  which  past 
support  is  demanded?  What  if  P  asks  for  future  support?  Should  the 
court  enter  an  order  for  future  support  in  accordance  with  liability  of 
R  under  the  laws  of  state  B  or  the  laws  of  state  C?  Should  there  be  a 
different  answer  if  R  is  liable  under  the  laws  of  state  B  but  not  under 
the  laws  of  state  C? 

It  is  submitted  that  the  New  York  Act  has  laid  a  sound  procedural 
basis  for  interstate  enforcement  of  support  duties.  The  procedure  is  a 
departure  from  common  law  practice  and  without  precedent  or  parallel 
for  purposes  of  comparative  analysis.  The  basis  of  a  workable  solution 
to  the  conflicts  problem  is  provided  if  we  can  assume  that  a  cumulative 
rule  of  liability  is  intended  by  section  2(d)  of  the  act.  The  test  of  "resi- 
dence" in  determining  the  proper  choice  of  law  furnishes  a  more  sub- 
stantial connection  between  the  parties  and  the  state  or  states  whose  laws 
are  to  be  applied  than  would  a  test  of  mere  "presence."  If  we  are  to 
accept  the  cumulative  rule,  the  New  York  Act  has  also  made  a  proper 
distinction  between  status  requirements  which  determine  jurisdiction 
of  the  courts  and  those  which  will  decide  the  choice  of  applicable  laws, 
i.e.,  residence  cumulatively  of  the  parties  determines  the  laws  to  be 
applied,  and  "presence"  of  R  alone  is  sufficient  to  give  the  responding 
court  jurisdiction.  Nonetheless,  there  are  certain  deficiencies  in  the  New 
York  Act  which  should  be  corrected  before  adoption  in  other  states.  No 
distinction  is  made  between  "subsisting"  and  "contingent"  obligations. 
Finally  the  statute  lacks  clarity  because  it  fails  to  provide  a  conflicts 
rule  which  distinguishes  between  orders  for  past  and  future  support. 
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(b)  The  New  Jersey  Act. — No  distinction  has  been  made  in  the 
New  Jersey  Act  between  requirements  of  jurisdiction  and  the  test  to  be 
applied  in  solving  the  choice  of  laws  problem.  The  initiating  court  is 
given  power  "to  take  testimony  in  all  proceedings  within  its  territorial 
jurisdiction  ...  to  compel  support  of  a  wife,  child  and/or  poor  rela- 
tive residing  within  the  territorial  jurisdiction  of  the  court  in  any  case 
where  the  person  legally  liable  therefor  resides  in  a  state  or  territory  of 
the  United  States  having  substantially  similar  or  reciprocal  laws  .  .  ." 
"Upon  petition  by  the  poor  relative  the  responding  court  shall  have 
authority  to  order  support"  of  said  relative  "residing  in  any  state  or 
territory  of  the  United  States  having  substantially  similar  or  reciprocal 
laws,  in  any  case  where  the  person  legally  liable  therefor  resides  within 
the  territorial  jurisdiction  of  the  court,  in  like  manner  as  herein  pre- 
scribed for  proceedings  in  which  the  court  has  jurisdiction  over  the 
persons  of  all  parties  thereto  .  .  ."  [emphasis  added] 

There  is  little  doubt  that  the  primary  intent  of  the  legislature  was  to 
confer  jurisdiction  on  its  courts  to  hear  reciprocal  actions  for  support 
regardless  of  "the  personal  appearance"  of  the  dependent  which  "shall 
be  unnecessary"  under  the  statute,  provided  that  the  dependent  is  repre- 
sented in  the  responding  court  by  the  person  authorized  to  function  as 
the  dependent's  representative.  Although  no  specific  provision  in  the 
statute  purports  to  deal  with  the  choice  of  laws  problem,  a  solution  is 
inherent  in  the  language  of  the  act  which  states  that  New  Jersey  courts, 
when  acting  in  responding  capacity  under  the  act,  may  make  order  to 
enforce  the  provisions  thereof  "in  like  manner  and  with  like  effect  as 
if  the  court  had  jurisdiction  over  the  persons  of  wife,  child,  and/or 
poor  relatives  seeking  support  and  the  person  legally  liable  therefor." 
This  is  nothing  more  than  the  ordinary  support  action  fact  situation 
wherein  both  parties  are  before  the  court  in  a  nonreciprocal  proceeding; 
and  at  common  law,  the  court  having  jurisdiction  over  all  parties  to  the 
action,  will  apply  the  law  of  its  jurisdiction,  i.e.,  the  law  of  the  respond- 
ing state. 

Returning  now  to  hypothetical  fact  situations  I  and  II,  (dealing  with 
marital  and  child  support,  presumably  representing  the  bulk  of  cases 
expected  to  arise  under  the  acts)  application  of  the  law  of  the  responding 
state  will  work  out  satisfactorily  in  a  majority  of  actions.  Yet,  it  must 
be  remembered  that  marital  support,  though  required  by  all  jurisdictions 
is  based  on  a  somewhat  variable  standard  ;^*^  similarly,  the  boundary 
between  an  absolute  obligation  for  the  support  of  the  child  and  a  con- 


1*1  Vernier,  note  4  supra^  Vol.  3,  §§  161,  162,  Vol.  4,  §  234. 
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tingent  obligation  for  the  support  of  an  adult  child  is  found  to  vary 
between  the  ages  of  sixteen  to  twenty-one  years  in  the  several  states 
and  territorial  jurisdictions."-  Thus,  if  state  A,  P's  residence,  requires 
a  parent  to  support  his  child  until  it  reaches  age  twenty-one  and  state 
B,  R's  residence,  relieves  the  parent  of  liability  after  the  child  has 
reached  age  sixteen,  P  cannot  recover  because  the  responding  court  of 
state  B  applies  its  own  law.  Conversely,  if  the  age  limit  in  state  B  is 
twenty-one  years  and  that  of  state  A  is  sixteen  years,  recovery  against 
R  will  be  possible  although  the  child  would  have  been  unable  to  recover 
support  money  if  R  had  been  a  resident  of  state  A.  This  means  that  he 
may  be  able  to  enforce  a  duty  of  support  against  a  nonresident  respond- 
ent which  would  not  be  enforced  against  a  resident  respondent.  Whether 
or  not  such  a  result  contravenes  the  equal  protection  clause  of  the  United 
States  Constitution  will  be  discussed  in  a  separate  section  below. "^ 

In  hypothetical  situation  III,  (the  facts  being  essentially  similar  to 
the  Vincenza  case)  R,  a  resident  of  state  B  and  not  liable  for  support 
of  P  under  the  laws  of  state  B,  is  immune  from  recovery  by  P,  a  resident 
of  state  A,  because  the  responding  court  of  state  B  conducts  the  proceed- 
ings and  makes  a  decision  as  if  both  parties  were  before  the  court.  Finan- 
cial indigency  of  P  commenced  many  years  after  R  had  left  the  initiating 
state  and  the  duty  of  support  did  not  arise  at  any  time  during  which  R 
and  P  were  subject  to  the  laws  of  a  jurisdiction  which  imposed  a  duty 
of  parental  support  upon  R.  But  if  it  were  assumed  that  R  left  state  A 
after  the  parent  had  become  indigent,  and/or  after  court  action  has 
judicially  determined  that  R  must  support  P,  P  still  would  be  unable  to 
recover  under  the  provisions  of  state  B's  reciprocal  act  because  the 
responding  court  would  apply  the  law  of  the  forum;  this  law  relieves 
R  from  payment  of  support  money  for  maintenance  of  an  indigent 
parent  who  abandoned  the  child-respondent  while  a  minor.  Consequently, 
this  act,  too,  fails  to  make  a  distinction  between  "subsisting"  and  "con- 
tingent" obligations  for  support. 

There  is,  however,  a  criminal  extradition  clause  in  this  act  which,  in 
practice,  may  operate  successfully  to  fill  in  loopholes  of  the  civil  remedy : 
"Any  person  legally  liable  .  .  .  who  submits  to  the  jurisdiction  of  the 
court  of  such  other  states  .  .  .  and  complies  with  orders  of  support 
made  by  such  court,  shall  be  relieved  from  extradition  under  any  indict- 
ment .  .  .  entered  in  the  courts  of  this  state  .  .  .""*  Assuming  the 

1*2  See  notes  129,  130  supra. 

1*3  Discussed  more  fully,  infra. 

i**N.J.  Rev.  Stat,  §9:18-17.9  (1948-1949-19SO  Supp.). 
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existence  of  a  criminal  statute  in  state  A,  the  threat  of  possible  criminal 
extradition  proceedings  in  the  initiating  state  is  an  effective  deterrent 
and  has  been  used  by  courts  to  obtain  "consent"  decrees  from  "runaway" 
husbands  and  fathers. "°  At  least,  it  may  be  argued  that  R,  assuming 
he  has  not  already  waived  objections  to  the  jurisdiction  of  the  court, 
would  be  somewhat  hesitant  about  attacking  the  jurisdiction  of  the 
court  if  he  knew  that  the  initiating  state  may  demand  extradition. 

There  are  a  number  of  advantages  which  distinguish  the  solution  of 
the  New  Jersey  Act  from  other  reciprocal  legislation.  If  the  responding 
court  applies  the  law  of  its  state,  the  court  need  not  refer  to  any  other 
state  law  to  determine  liability;  it  is  relatively  simple  to  apply  the  law 
of  the  forum  and,  in  a  majority  of  marital  and  child  support  actions,  a 
result  which  is  fair  to  all  parties  will  be  reached,  except  insofar  as  P 
may  be  required  to  carry  the  burden  of  proving  R's  residence. 

The  shortcomings  of  the  New  Jersey  statute,  however,  are  probably 
more  serious  than  those  discussed  in  the  New  York  Act.  Residence, 
while  furnishing  a  substantial  connection  between  the  parties  and  the 
laws  of  the  states  to  be  applied  in  determining  R's  liability,  is  also  the 
factor  which  determines  the  jurisdiction  of  the  court  over  both  parties 
in  both  states ;  therefore,  with  the  exception  of  the  aforementioned  possi- 
bility of  R's  waiver  of  jurisdiction,  a  respondent,  who  is  merely  present 
within  the  state,  cannot  be  reached  under  the  provisions  of  the  New 
Jersey  statute  and  there  will  be  cases  in  which  R  can  successfully  evade 
support  duties  even  though  he  left  the  state  of  P's  residence  at  a  time 
when  he  could  have  been  compelled  to  furnish  support  by  the  courts  of 
state  A,  being  subject  to  a  "subsisting"  duty  of  support.  And,  on  the 
other  hand,  P  might  conceivably  seek  enforcement  of  a  duty  of  support 
which  would  not  be  recognized  in  the  court  of  state  A  if  both  parties 
were  subject  to  the  jurisdiction  of  state  A. 

(c)  The  Virginia  Act. — This  statute  is  essentially  similar  to  the  New 
Jersey  Act  with  regard  to  problems  of  jurisdiction  and  choice  of  laws 
which  may  arise  in  reciprocal  support  actions.  However,  it  is  more 
explicit  than  the  New  Jersey  statute  in  declaring  a  legislative  choice  of 
laws  by  providing  that  "whenever  a  person  residing  in  this  state  fails 
to  provide  for  the  support  of  any  other  person,  wherever  resident,  to 
whom  the  duty  of  support  is  owed  under  law  of  this  state  or  would  be 
owed  if  such  other  person  were  a  resident  of  this  state  .  .  .  the  court 
may  m^ke  orders  for  support  .  .  ."  The  law  of  the  forum  will  be  applied 
in  determining  support  liability  of  R  even  though  no  distinction  has 

145  "Parade,"  note  38  supra. 
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been  made  between  requirements  of  jurisdiction  and  the  preferred 
choice  of  laws.  The  Virginia  Act  is  characterized  by  the  same  infirmities 
and  the  same  advantages  discussed  in  the  analysis  of  the  New  Jersey 
Act. 

(d)  The  Uniform  Reciprocal  Enforcement  of  Support  Act. — Under 
the  Uniform  Commissioners'  Act,  "presence"  of  the  petitioner  in  the 
initiating  state  and  "presence"  of  the  respondent  in  the  responding  state 
is  sufficient  to  give  the  initiating  and  responding  courts,  respectively, 
jurisdiction  over  the  persons.  This  relaxation  of  the  jurisdictional  re- 
quirements is  highly  commended  by  most  authorities  due  to  the  diffi- 
culties which  many  petitioners  are  expected  to  have  in  trying  to  locate 
and  catch  a  "wandering"  respondent.  However,  the  act  also  uses  the 
"presence"  test  for  purposes  of  making  a  choice  of  laws  in  the  respond- 
ing court.  Section  4  of  the  act  attempts  to  extend  the  substantive  law 
with  respect  to  duties  of  support  by  providing  that  "the  duty  of  support 
imposed  by  the  lazvs  of  this  state  or  by  the  laws  of  the  state  where  the 
[petitioner']  was  present  when  the  failure  to  support  commenced  as  pro- 
vided in  section  7  and  the  remedies  provided  for  enforcement  thereof, 
including  any  penalty  imposed  thereby,  bind  the  [respondent]  regardless 
of  the  presence  or  residence  of  the  [petitioner] ."  According  to  the  Com- 
missioners' prefatory  note  to  the  act,  substantive  rights  and  duties  of 
support  are  extended  by  section  4  and  "the  purpose  here  is  to  overcome 
the  rule  in  some  states  that  the  duty  of  support  runs  only  in  favor  of 
[petitioners]  within  the  state,  and  to  overcome  the  indifference  of  many 
states  which  would  refuse  or  neglect  to  enforce  support  in  favor  of 
out-of-state  dependents  on  the  theory,  often  only  tacitly  admitted,  that 
one  state  has  no  interest  in  helping  another  state  rid  itself  of  the  burden 
of  supporting  destitute  families."^*® 

Section  7  states  that  "duties  of  support  enforceable  under  this  law  are 
those  imposed  or  imposable  under  the  laws  of  any  state  where  the  alleged 
[respondent]  was  present  during  the  period  for  which  support  is  sought 
or  where  the  [petitioner]  was  present  when  the  failure  to  support  com- 
menced, at  the  election  of  the  [petitioner] ."  An  outright  election  is  given 
to  P,  permitting  the  dependent  to  make  his  own  choice  of  laws  depending 
upon  the  amount  of  recovery  possible  under  either  of  the  given  alterna- 
tive solutions. 

A  distinction  has  been  made  in  the  Uniform  Commissioners'  Act 
between  issues  of  jurisdiction  and  issues  of  choice  of  laws;  however, 
"presence"  is  the  test  which  determines  whether  or  not  either  of  the 

1*6  Uniform  Reciprocal  Enforcement  of  Support  Act,  Commissioners'  Prefatory 
Note,  p.  4, 
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courts  have  jurisdiction  over  the  party  and  "presence"  is  also  the  decid- 
ing factor  in  making  a  proper  choice  of  laws. 

Assume  hypothetical  fact  situation  I  with  minor  changes :  A  and  B 
remain  initiating  and  responding  states  respectively;  C,  D,  and  E  are 
third  states  in  which  R  was  present  at  some  time  after  nonsupport  began, 
R  resides  in  state  C  and  is  only  temporarily  present  in  B  when  served 
with  process.  P  is  a  resident  of  state  A;  P  exercises  his  option  and 
requests  that  the  court  apply  the  first  alternative  provided  in  section  7  in 
making  its  order  of  support  for  future  and  past  obligations.  Under  this 
alternative,  the  court  may  enforce  duties  which  are  imposed  or  imposa- 
ble  under  the  laws  of  any  state  where  R  was  present  during  the  period 
for  which  P  seeks  support;  thus,  the  court  must  look  to  the  laws  of 
states,  B,  C,  D,  and  E  to  determine  whether  or  not  under  the  laws  of 
those  states,  for  the  period  for  which  R  was  present  there,  a  duty  of 
support  existed. ^*^  Election  of  this  alternative  would  seem  to  present  no 
special  problems  in  cases  of  marital  support.  However,  if  P  is  a  child 
between  the  ages  from  sixteen  to  twenty-one  years,  determination  of 
liability  may  become  extremely  complicated.  Assume  that  P  is  a  child, 
aged  twenty,  seeking  support  from  R  for  the  past  four  years  and  asking 
for  an  order  of  future  support  at  least  until  he  has  reached  age  twenty- 
one  and  beyond  that  if  he  is  unable  to  maintain  himself.  Under  the  laws 
of  state  A,  parents  have  an  absolute  obligation  to  support  minor  children 
up  to  age  twenty-one ;  in  state  B  this  obligation  ceases  at  age  eighteen ; 
in  state  C  at  age  seventeen ;  and  in  states  D  and  E  at  age  sixteen.  Assume 
also  that  R,  who  has  resided  in  state  C  during  the  past  three  years,  was 
present  in  state  D  for  eight  months  while  the  child  was  seventeen  years 
of  age  and  present  in  state  E  for  five  months  while  the  child  was  nineteen 
years  of  age;  R  is  now  temporarily  present  in  B. 

As  regards  past  support,  R  is  not  liable  for  the  periods  during  which 
he  was  present  in  states  D  and  E  because  the  obligation  of  support 
there  ceases  at  age  sixteen,  and  P  had  reached  age  seventeen  when 
R  was  present  in  those  states.  Under  the  laws  of  C,  R  will  be  liable  for 
any  period  up  to  age  seventeen  if  he  was  present  there  during  the  period 
for  which  support  is  sought.  There  is  no  liability  under  the  laws  of  state 
B  because  P  is  over  age  eighteen.  As  regards  future  support,  the  act 
is  silent  and  fails  to  make  any  specific  provision  as  to  what  law  should 

^*''  If  the  duty  of  support  is  enforceable  only  by  criminal  prosecution  or  is  imposed 
by  a  policy  declaration  without  specific  statutory  remedy  to  the  dependent,  the  respond- 
ing court  is  confronted  with  a  problem  of  interpretation  which  may  lead  to  extraterri- 
torial enforcement  of  penal  laws  of  a  sister  state.  This  problem  is  discussed  in  greater 
detail  infra. 
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be  applied  in  making  a  decree.  It  may  be  presumed  that  the  law  of  the 
state  where  jurisdiction  has  been  obtained  over  R  will  be  applied  under 
the  first  alternative.  If  the  laws  of  state  B  impose  liability  for  support 
of  adult,  dependent  children,  the  court  would  make  an  order  for 
future  support  in  accordance  with  the  laws  of  state  B ;  this  would  be 
the  result  despite  the  fact  that  there  may  be  no  liability  under  the  laws 
of  state  C  where  R  resides,  and  despite  the  fact  that  there  is  no  substan- 
tial connection  between  state  B  and  either  of  the  parties.  Such  a  solution 
is  not  only  impractical  and  inconvenient  in  many  cases,  at  least,  insofar 
as  P's  burden  of  proof  of  R's  presence  in  the  five  states  involved  here 
is  concerned,  but  it  also  complicates  the  task  of  the  responding  court 
which  must  refer  to  the  laws  of  four  states  in  addition  to  those  of  its 
own  jurisdiction. 

In  accordance  with  the  second  alternative  provided  by  section  7,  P 
may  elect  to  have  the  court  apply  the  law  of  the  state  where  P  was 
present  when  the  failure  to  support  commenced.  How  does  the  respond- 
ing court  determine  whether  or  not  and  when  the  failure  to  support 
commenced  ?  Is  the  court  supposed  to  refer  to  the  laws  of  the  state  where 
P  first  became  financially  indigent,  regardless  of  the  law  of  the  state 
where  R  might  have  been  present  during  the  same  period?  If  so,  this 
would  mean  that  the  responding  court  is  expected  to  apply  the  law  of 
the  initiating  state  because  P  was  present  in  state  A  when  the  failure 
to  support  commenced,  i.e.,  when  P  became  financially  incapable  of 
maintaining  himself.  The  language  of  the  second  alternative  is  based 
on  circular  reasoning.  It  is  impossible  to  determine  where  the  "failure 
commenced"  until  it  has  been  decided  whether  or  not  a  duty  of  support 
exists ;  and  yet,  section  7  directs  that,  in  order  to  ascertain  liability  of  R, 
the  court  must  look  to  the  law  of  the  state  where  P  was  when  the  "failure 
commenced" ! ! ! 

It  would  be  in  P's  best  interest  to  have  the  responding  court  apply 
the  laws  of  state  A,  because,  under  the  laws  of  state  A,  R  is  obligated 
to  furnish  support  to  P  until  he  reaches  age  twenty-one  and  therefore 
P  would  be  able  to  recover  full  support  money  for  the  past  four  years ; 
with  regard  to  orders  for  future  support  it  may  be  concluded  that  the 
drafting  committee's  intention,  as  gathered  from  the  language  of  sec- 
tion 7  of  the  Uniform  Commissioners'  Act,  was  to  let  the  court  apply 
the  law  of  the  state  where  P  was  present  when  the  failure  to  support 
commenced;  therefore,  the  responding  court  will  order  future  support 
in  accordance  with  the  laws  of  state  A.  State  A  at  least  has  a  substantial 
connection  with,  and  a  real  interest  in  the  welfare  of,  dependent  child  P. 

In  hypothetical  situation  III,  P  files  a  petition  in  the  court  of  state  A 
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against  relative  R  who  is  temporarily  present  in  state  B  and  who  has 
resided  for  the  last  two  years  in  state  C  and  was  present  for  one  year 
prior  to  that  in  state  D.  Assuming  first  that  R  left  state  A  before  P 
became  indigent  in  that  state  or  assuming  that  R  has  never  been  in 
state  A  and  that  the  duty  of  support  of  the  class  of  relatives  to  which 
P  belongs  is  enforced  only  under  the  laws  of  states  A  and  B,  but  not 
under  the  laws  of  states  C  and  D,  two  possible  results  can  be  expected 
under  the  two  alternative  solutions  offered  by  the  Uniform  Commis- 
sioners' Act. 

According  to  the  first  alternative,  R  would  be  liable  only  for  past 
support  during  the  period  when  he  was  present  in  state  B,  but  there 
would  be  no  liability  for  any  period  prior  to  that  time,  because  R  was 
present  in  jurisdictions  where  the  duty  of  support  was  not  enforceable. 
It  appears  to  be  a  proper  result  in  this  particular  case  but  should  the 
same  rule  pertain  to  cases  in  which  R  left  state  A  at  a  time  when  his 
obligation  for  support  had  been  determined  by  judicial  decision  because 
the  contingency  of  financial  indigency  had  occurred  at  a  time  when  R 
was  still  present  in  state  A  ?  Has  not  the  distinction  between  "subsisting" 
and  "contingent"  obligations  of  support  again  been  disregarded,  because 
R  is  relieved  from  liability  by  merely  crossing  state  lines  and  moving  into 
a  state  where  no  support  obligation  exists  ?  Here,  certainly,  the  second 
alternative  provides  a  solution  which  is  convenient  and  justifiable,  be- 
cause the  responding  court  applies  the  law  of  the  state  where  P  was 
present  when  the  failure  to  support  commenced  which,  in  this  case,  was 
initiating  state  A. 

However,  the  second  alternative  enables  the  dependent  to  elect  en- 
forcement of  support  obligations  imposed  by  the  laws  of  state  A;  this 
is  possible  even  though  R  was  not  in  state  A  at  the  time  when  the 
contingency  arose  which  created  the  duty  of  support.  Whether  the 
responding  court  will  accede  to  this  demand  depends  entirely  upon  its 
interpretation  of  section  7.  Unfortunately,  the  court's  job  of  interpreting 
the  provision  of  section  7  which  allows  P  a  second  choice  of  laws  is 
made  unnecessarily  difficult,  because  the  rationale  of  the  rule  is  com- 
pletely circular.  It  provides  that  duties  are  enforceable  if  imposed  by 
the  law  of  the  state  where  P  was  present  when  the  failure  to  support 
commenced.  This  rule  presupposes  that  the  court  has  already  found  an 
existing  duty  of  support.  The  failure  to  support  cannot  commence  unless 
the  court  has  some  method  of  determining  whether  or  not  the  respondent 
owes  a  duty  of  support  and  section  7  does  not  state  to  what  law  the 
court  must  look  in  order  that  it  may  come  to  a  decision  concerning  the 
existence  of  a  duty  of  support.  Whereas,  literally,  an  application  of  the 
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rule  is  impossible,  its  ambiguities  may  be  resolved  by  giving  it  two 
possible  interpretations. 

On  the  one  hand,  the  court  may  construe  the  phrase  to  mean  that  it 
must  apply  the  law  of  the  state  where  P  was  present  when  she  became 
indigent  or  a  burden  on  the  public,  regardless  of  R's  presence  or  resi- 
dence in  the  same  state  or  in  some  other  state  which  imposes  a  like 
obligation.  This  interpretation  would  result  in  enforcement  of  "contin- 
gent" obligations  despite  the  fact  that  the  contingency  provided  by 
statute  as  condition  precedent  to  liability  for  support  occurred  at  a 
time  when  R  was  present  neither  in  the  state  where  P  became  financially 
dependent  nor  in  any  other  state  where  a  similar  duty  of  support  could 
have  been  enforced  against  him  by  civil  action.  This  construction  appears 
to  be  the  one  which  was  expected  and  preferred  by  the  Commissioners.^*® 
It  would  not  only  be  tantamount  to  an  unreserved  adoption  of  a  transi- 
tory action  theory,  but  beyond  that,  would  mean  that  an  act  or  omission 
of  an  individual  is  measured  not  by  the  legal  standard  of  the  jurisdiction 
in  which  he  lives  but  rather  by  a  standard  set  by  the  law  of  the  state 
where  his  relative  becomes  indigent.  It  would  not  mean  that  the  failure 
of  support  is  transitory  in  the  sense  that  the  person  harmed  according 
to  rules  of  liability  imposed  by  the  jurisdiction  where  the  injury  oc- 
curred, but  rather  that  liability  hinges  solely  on  the  law  of  the  state 
where  P  happens  to  be  when  indigency  or  dependency  sets  in  without 
regard  to  the  fact  that  R  had  not  been,  nor  is  now,  present  or  residing  in 
a  state  where  the  duty  could  have  been  enforced  by  civil  action. 

On  the  other  hand,  the  court  may  interpret  the  statute  more  strictly 
and  order  support  only  if  both  R  and  P  were  present  or  residing  simul- 
taneously in  the  same  jurisdiction  at  the  time  when  dependency  began. 
This  solution  is  preferable  because  it  bars  enforcement  of  contingent 
obligations.  It  has  its  disadvantages  because  it  fails  to  take  into  account 
the  situation  where  R  continues  support  for  a  limited  length  of  time 
after  leaving  state  A  and  thereafter  defaults  on  a  subsisting  obligation. 

The  situation  would  further  be  complicated  for  the  court  if  P  had 
been  present  in  a  state  other  than  that  of  the  initiating  tribunal  after 
the  failure  to  support  commenced.  R  may  be  compelled  to  pay  support 
even  though  such  obligation  did  not  exist  under  the  laws  of  R's  residence 
nor  under  the  laws  of  P's  residence  and  the  order  of  support  would  be 
made  by  the  court  of  a  state  in  which  R  is  only  temporarily  present  in 
answer  to  a  petition  filed  in  the  court  of  a  state  in  which  P  is  only 
temporarily  present;  no  substantial  connection  may  exist  between  the 

1*8  The  only  reference  to  the  purposes  of  the  second  alternative  of  section  7  is  found 
in  Brockelbank,  note  37  supra,  p.  96,  col.  3. 
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states  whose  laws  are  applied  and  the  parties  or  the  underlying  relation- 
ship which  gave  rise  to  the  obligation. 

The  presence  test  under  the  first  alternative  of  the  Uniform  Commis- 
sioners' Act  is  not  adequate  if  the  petitioner  chooses  to  bring  an  action 
against  the  property  of  the  respondent.  For  this  reason  P  has  an  option 
to  elect  the  second  alternative,  to  be  applied  in  those  cases  where  juris- 
diction cannot  be  obtained  over  the  person  of  R,  but  property  of  R  has 
been  located  in  another  state.^*^  However,  the  second  alternative  of  sec- 
tion 7  is  not  limited  by  the  statute  to  property  actions  but  rather  applies 
to  all  suits  brought  and  P  retains  an  unqualified  right  of  election.  Cer- 
tainly, it  is  true  that  a  provision  should  be  made  which  would  take  into 
account  the  possibility  that  family  deserters  disappear  completely,  leav- 
ing property  in  some  state  which  might  be  subjected  to  execution  on  a 
support  judgment,  but  a  blanket  election  in  favor  of  P  would  put  all 
the  cards  into  P's  hands. 

Furthermore,  it  may  well  be  asked  at  what  stage  of  the  proceedings 
P  should  have  to  make  the  election,  and  whether,  once  such  election  has 
been  exercised,  P  is  bound  thereby.  Shall  P  be  required  to  declare  the 
preference  of  choice  of  laws  at  the  time  of  filing  in  the  initiating  court, 
or  shall  P  be  permitted  to  wait  until  some  determination  in  the  respond- 
ing court  has  been  made  as  to  the  extent  of  liability  of  R  under  both  alter- 
natives provided  in  the  act,  thus  giving  P  a  chance  to  choose  whatever 
alternative  permits  the  greatest  amount  of  recovery?  A  premature  elec- 
tion might  well  deprive  P  of  a  right  of  recovery  because  it  would  compel 
him  to  speculate  on  the  responding  court's  expected  findings  regarding 
the  issue  of  liability  under  both  alternatives  of  section  7. 

While  this  writer  believes  that  a  "presence"  test  serves  a  very  useful 
function  indeed  and  should  be  retained  with  regard  to  issues  of  juris- 
diction, the  adoption  of  a  similar  test  does  not  seem  to  be  wholly  justifi- 
able in  determining  the  proper  choice  of  laws  in  cases  where  state 
legislation  on  support  and  public  policy  varies  substantially.  Presence 
alone  of  either  party  does  not  furnish  a  sufficiently  substantial  connec- 
tion to  the  initiating  and  responding  fora  and  to  those  states  whose  laws 
will  be  applied  by  the  responding  court.  No  satisfactory  solution  is 
provided  by  section  7  for  cases  in  which  a  "contingent"  duty  is  sought 
to  be  enforced. 

Retention  of  an  unqualified  election  as  provided  in  section  7  would 
presumably  avoid  "shopping  around"  by  R  for  a  state  which  has  the 
least  standard  of  support  duties;  the  first  alternative  would  permit  R 

149  Ibid. 
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to  choose  the  state  of  his  next  residence  with  an  eye  toward  support  laws 
favorable  to  him;  but  such  of  course  would  become  impossible  if  P  is 
given  an  election  to  choose  a  second  alternative.  However,  experience 
has  shown  that  neither  the  person  liable  for  support  nor  the  dependent 
has  been  prone  to  take  legal  counsel  before  deciding  on  a  move  to 
another  state  in  order  to  avoid  duties  of  support  or  to  gain  the  advantage 
of  support  laws  favorable  to  poor  relatives/^" 

Procedural  problems  have  been  avoided  in  the  Uniform  Commis- 
sioners' Act  purposely,  thus  leaving  evidentiary,  procedural,  and  juris- 
dictional matters  for  solution  by  each  individual  state/^^  Each  state  has 
developed  its  own  rules  of  procedure  and  evidence;  it  would  therefore 
be  unwise  to  attempt,  in  the  reciprocal  act,  a  revision  of  civil  practice 
codes.  Many  states  would  hesitate  about  adopting  the  new  two-state 
procedure  if  it  were  necessary  to  amend  in  great  detail  procedural  statutes 
already  in  existence.  However,  it  would  seem  that  at  least  one  evidentiary 
problem  might  and  should  lend  itself  to  uniform  treatment,  namely  the 
allocation  of  the  burden  of  proof. ^^^ 

(3)   Possible  theoretical  solutions 

(a)  Domicile. — Choice  of  the  law  of  the  domiciliary  state  of  either 
party  to  a  reciprocal  action  has  been  attacked  and  discredited  by  persons 
instrumental  in  drafting,  sponsoring,  and  promoting  reciprocal  legisla- 
tion.^^^  Any  attempt  to  burden  reciprocal  support  laws  with  the  labyrinth 
of  legal  confusion  to  which  the  term  "domicile"  has  been  subjected  in 
the  field  of  modern  family  law,  would  frustrate  this  new  legal  technique 
from  the  outset.  Beyond  that,  it  would  be  highly  undesirable  to  place 
the  weight  of  proving  R's  domicile  on  P's  shoulders  because  such  re- 
quirement would  in  practice  require  costly,  drawn-out  production  of 
evidence. 

Domicile  is  largely  a  matter  of  intent,  to  be  proved  by  certain  extrinsic 
facts;  the  domicile  of  a  given  dependent  is  not  necessarily  his  residence 

150  See  Koos,  note  11  supra. 

151  See  note  146  supra,  p.  6.  "Provisions  covering  other  details  of  procedure  have 
been  kept  out  of  the  Act  so  that  the  usual  rules  for  obtaining  jurisdiction,  for  carrying 
on  the  procedure,  and  for  appeals  may  be  held  to  govern."  Also  Brockelbank,  note  37 
supra,  p.  165,  col.  i. 

152  See  infra. 

153  Brockelbank,  note  37  supra,  p.  96,  col.  2.  "Domicile  is  a  rather  difficult  concept 
at  best,  and  it  opens  the  door  to  appeals  that  turn  on  the  uncertainties  of  intention."  See 
also  Report  of  Special  Committee  on  Review  of  the  Desertion  and  Nonsupport  Act 
and  Draft  of  the  Uniform  Reciprocal  Enforcement  of  Support  Act  (iQSo),  National 
Conference  of  Commissioners  on  Uniform  State  Laws,  Comment  at  p.  16. 
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nor  does  the  domicile  always  coincide  with  the  state  in  which  P  has 
become  indigent  or  a  public  burden.  The  interest  of  the  state  is  affected, 
not  because  of  a  legal  determination  that  a  party  is  held  to  be  legally 
domiciled  there,  but  rather  because  the  dependent,  whether  a  resident 
of  or  otherwise  present  in  the  state,  cannot  support  himself  and  has 
become  a  financial  burden  upon  the  community.  Modern  welfare  legis- 
lation has  long  come  to  recognize  that  the  interest  of  this  state  is  at 
stake,  whether  the  indigent  is  domiciled  in  or  a  resident  of  the  state; 
requirements  of  legal  settlement  under  state  statutes  are  based  entirely 
on  residence  of  dependent  persons. ^^* 

(b)  Place  of  the  marriage  contract  or  family  residence. — It  would 
be  simple,  for  purposes  of  measuring  the  duty  of  marital  support,  to 
adopt  a  rule  which  would  limit  R's  liability  to  the  law  of  the  jurisdiction 
in  which  the  marriage  was  contracted ;  such  a  rule  is  unrealistic  unless 
one  indulges  in  the  farfetched  analogy  between  the  institution  of  matri- 
mony as  a  status  and  the  rules  of  conflicts  in  contract  law.  There  are 
many  instances  in  which  a  state's  connection  to  the  matrimonial  status 
is  merely  incidental ;  such  is  the  case  if  residents  of  state  A  were  married 
under  the  laws  of  state  B  but  never  lived  or  resided  in  state  B.  Under 
a  contracts  theory,  it  could  be  argued  that  R  and  F  made  a  binding  agree- 
ment of  "mutual  fidelity  and  support"  under  the  laws  of  state  B,  and 
being  at  that  time  subject  to  the  jurisdiction  of  state  B  and  constructively 
on  notice  of  support  laws  of  state  B,  R  should  be  required  to  support 
his  spouse  in  accordance  with  the  standards  provided  by  the  laws  of 
state  B. 

The  state  or  states,  in  which  R  and  P  have  lived  or  live  together  as 
man  and  wife  for  a  reasonable  length  of  time,  and  where  they  have 
raised  a  family,  have  a  more  real  connection  with  the  marital  status  and 
the  family  than  the  state  where  the  marriage  was  contracted.  The  state 
where  the  family  resides  has  a  more  direct  interest  in  preventing  a  fam- 
ily break-up  which  in  turn  might  create  indigency  and  dependency  of 
wife  and  children.  Nonetheless,  a  rule  which  would  call  for  application 
of  the  law  of  the  matrimonial  domicile  would  be  impracticable  because  of 
the  difficulties  of  proof. 

(c)  Law  of  either  forum. — There  are  in  fact  six  possible  alternative 
solutions  which  would  call  for  application  of  the  law  of  either  the  initiat- 
ing or  responding  forum,  to  be  distinguished  on  the  basis  of  jurisdic- 

15*  Legal  settlement  is  based  upon  residence,  but  in  some  instances  settlement  for 
purposes  of  welfare  laws  does  not  coincide  with  legal  residence  in  the  state  for  other 
purposes.  Abbott,  note  75  supra,  p.  180,  Beale,  note  69  supra,  §  10.6, 
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tional  requirements  imposed  by  the  statute.  The  court  may  be  directed 
to  apply: 

1.  the  law  of  the  initiating  forum  under  a  reciprocal  act  which  gives 
jurisdiction  to  the  courts  on  the  basis  of  residence  of  both  parties ; 

2.  the  law  of  the  responding  forum,  requiring  the  same  jurisdictional 
facts ; 

3.  the  law  of  the  initiating  forum  under  a  reciprocal  act  which  gives 
jurisdiction  to  the  courts  on  the  basis  of  residence  of  P  and  pres- 
ence of  R; 

4.  the  law  of  the  responding  forum,  requiring  the  same  jurisdictional 
facts ; 

5.  the  law  of  the  initiating  forum  under  a  reciprocal  act  which  gives 
jurisdiction  to  the  courts  on  the  basis  of  presence  of  both  parties ; 

6.  the  law  of  the  responding  forum,  requiring  the  same  jurisdictional 
facts. 

The  second  of  the  above-mentioned  possibilities  has  been  discussed 
in  detail  in  the  analysis  of  the  New  Jersey  and  Virginia  acts.  Certain 
aspects  of  the  fifth  alternative  were  dealt  with  in  evaluating  the  Uni- 
form Commissioners'  Act.  The  sixth  possibility  was  recently  adopted 
by  Maryland. ^'^^  There,  a  statute  modeled  after  the  New  York  Act  was 
repealed  and  supplanted  by  a  slightly  altered  version  of  the  Uniform 
Commissioners'  Act.  While  retaining  the  presence  test  for  all  purposes, 
the  legislature  changed  section  7  so  that  duties  enforceable  are  only 
those  imposed  or  imposable  under  the  laws  of  Maryland  upon  the  re- 
spondent during  the  period  for  which  support  is  sought.  This  means 
that  the  courts  of  Maryland  will  apply  their  law  with  regard  to  both 
past  and  future  support.  The  rule  is  clear  and  the  court  should  have  no 
difficulties  in  applying  it.  However,  it  ignores  completely  the  distinction 
between  "subsisting"  and  "contingent"  obligations,  fails  to  live  up  to 
the  substantial  connection  test,  and  would  permit  recovery  by  a  petitioner 
who  resides  in  a  state  where  the  standard  of  support  duties  is  less  exten- 
sive than  that  of  Maryland.  Generally  speaking,  the  same  disadvantages 
and  advantages  pertain  to  any  solution  based  exclusively  on  the  law  of 
the  forum  because  reciprocal  actions  cannot  succeed  if  the  underlying 
obligation  was  incurred  in  a  jurisdiction  which  has  a  higher  standard 
of  support  duties  than  the  responding  forum.  Whenever  the  law  of  the 

155  Md.  Laws  1951,  c.  301.  Note  in  particular  section  7  which  states  that  "Duties  of 
support  enforceable  under  this  Article  are  those  imposed  or  imposable  under  the  laws 
of  Maryland  upon  the  alleged  obligee  during  the  period  for  which  support  is  sought." 
[Emphasis  supplied  to  indicate  an  obvious  typographical  error  in  the  statute ;  "obligee" 
should  be  "obligor"]. 
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initiating  forum  is  applied,  it  is  possible  to  enforce  obligations  for  sup- 
port of  relatives  under  the  laws  of  the  initiating  forum  which  would 
not  be  enforceable  if  both  parties  were  present  in  or  residents  of  the 
responding  state.  In  either  case,  no  distinction  is  made  between  "sub- 
sisting" and  "contingent"  duties  of  support.  Presumably  the  law  of 
the  forum  will  determine  liability  for  past  and  future  support  with- 
out regard  to  the  laws  of  jurisdictions  in  which  the  obligations  arose, 
without  regard  to  the  laws  of  jurisdiction  where  the  parties  were 
present  or  resided  during  the  period  for  which  past  support  is  sought, 
and  without  regard  to  the  fact  that  an  order  of  future  support,  decreed 
by  the  deciding  forum,  may  be  based  on  the  law  of  a  state  which  has 
neither  a  substantial  connection  with  the  parties  nor  a  real  interest  in 
the  welfare  of  the  family  member  to  be  protected. 

The  advantage  of  this  choice  lies  in  the  fact  that  the  court  need  not 
look  to  the  law  of  any  other  forum  if  the  statute  calls  for  resort  to  the 
law  of  the  responding  state;  and  the  court  need  only  look  to  the  law  of 
one  foreign  forum  if  the  law  of  the  initiating  state  is  the  measure  of 
liability.  Finally,  the  burden  of  proof  is  reduced  to  a  minimum. 

(d)  Cumulative  liability  rule. — For  the  most  part,  the  merits  of  this 
solution  have  received  adequate  attention  in  the  analysis  of  the  New 
York  Act,  at  least  if  the  rule  of  cumulative  liability  is  based  on  the  laws 
of  the  states  wherein  both  P  and  R  reside,  regardless  of  required  juris- 
dictional facts.  It  remains  to  evaluate  a  cumulative  rule  based  on  the 
laws  of  the  states  where  the  parties  are  present  when  the  action  is 
brought;  i.e.,  if  the  laws  of  both  the  initiating  and  responding  state 
determine  R's  liability.  Such  a  rule  would  furnish  a  relatively  acceptable 
solution  with  respect  to  future  support  orders,  but  is  still  subject  to 
criticism  because  it  may  lead  to  application  of  laws  which  do  not  meet 
the  substantial  connection  test.  Furthermore,  this  solution  is  not  usable 
for  purposes  of  court  orders  if  recovery  of  past  support  is  sought  by  P, 
because  it  fails  to  account  for  the  laws  of  the  state  where  R  resided 
during  the  period  for  which  support  is  sought.  From  a  practical  point 
of  view,  this  rule  is  very  desirable  because  the  sponsors  of  the  legislation 
are  primarily  interested  in  achieving  universal  enactment  of  some  type 
of  reciprocal  procedure.  The  main  advantage  of  the  cumulative  rule 
lies  in  the  fact  that  no  state  need  go  beyond  its  own  public  policy  with 
respect  to  matters  of  support;  other  solutions  may  require  enforcement 
of  support  obligations  not  locally  enforceable  by  the  responding  state. 

(e)  Discretion  of  the  responding  court. — If  the  choice  of  laws  is  left 
to  the  discretion  of  the  court  and  no  provision  is  made  in  the  statute 
which  requires  the  court  to  refer  to  the  law  of  a  designated  forum,  one 
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may  be  fairly  safe  in  presuming  that  the  court  will  follow  the  common 
law  rule  and  apply  the  law  of  the  forum.  However,  if  the  statute  spe- 
cifically states  that  the  court  may  use  its  discretion  in  choosing  the  law 
of  proper  reference/^®  the  court  may  find  itself  on  safer  ground  in 
departing  from  the  common  law  and  feel  justified  in  making  reference 
to  laws  outside  the  forum.  The  legislature  may  even  wish  to  go  one 
step  further  and  provide  a  number  of  possible  alternative  choices  which 
the  court  may  follow  depending  upon  the  equities  of  the  case,  the  cir- 
cumstances of  the  parties,  and  public  policy  on  matters  of  support.  This 
would  enable  the  court  to  make  a  distinction  between  "subsisting"  and 
"contingent"  obligations;  if  it  finds  that  R  left  state  A  before  relative 
P  became  financially  incapacitated,  the  law  of  the  initiating  state  will 
not  be  binding,  but  if  R  left  state  A  after  the  condition  precedent  to 
liability  had  occurred,  in  order  to  avoid  an  existing  obligation,  the  court 
is  free  to  apply  the  law  of  the  initiating  forum,  even  though  similar 
duties  of  support  are  not  enforceable  as  between  parties  residing  or 
present  in  the  responding  state. 

(4)  Analysis  of  problems  involving  multiple  acts 
Surely  the  reader  is  sufficiently  confused  already  even  though  the 
discussion  has  been  limited  to  problems  which  arise  among  states  which 
have  enacted  the  some  type  of  legislation.  However,  such  confusion  must 
now  be  compounded  because  of  the  fact  that  there  are  presently  four  dif- 
ferent types  of  statutes  concurrently  in  force  in  forty-one  jurisdictions. 
When  this  is  the  case,  analysis  becomes  so  involved  that  it  is  thought  con- 
venient to  reduce  discussion  to  one  complicated  hypothetical.  In  the 
subsequent  chart  the  lettered  designation  coincides  with  that  of  the  hypo- 
thetical and  an  attempt  is  made  to  outline  the  essential  differences  among 
the  reciprocal  acts  for  the  purpose  of  demonstrating  a  dilemma  in  which 
a  court  may  find  itself  when  called  upon  to  decide  a  fundamentally  simple 
support  question:  , 

Jurisdiction 
State  Type  Act  Conflicts  Rule  Based  on 

A  New  York  Cumulative  liability  Residence  of  P 

Combined  residences  Presence  of  R 

of  R  and  P 
B  Uniform  Election  of  P :  Presence 

Reciprocal  Laws  of : 

Enforcement  i-state  where  R 

of  Support  present  during  period 

156  In  all  states  which  have  enacted  reciprocal  support  laws,  the  responding  court 
has  statutory  authority  to  use  full  discretion  concerning  the  amount  of  support  to  be 
ordered,  methods  and  conditions  of  payment. 
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Jurisdiction 
State  Type  Act  Conflicts  Rule  Based  on 

Act  for  which  support 

sought ; 

2-state  where  P 
present  when  failure 
to  support  commenced 
C  New  Jersey  or  Responding  Forum  Residence 

Virginia  Act 
D  No  reciprocal 

legislation 

P  is  a  parent  residing  in  state  A  which  has  adopted  the  New  York 
Act ;  R  is  an  adult  child  and  currently  present  in  state  B  where  the 
Uniform  Commissioners'  Act  is  in  force ;  R  resides  in  state  C  which  has 
enacted  the  New  Jersey  statute ;  R  was  present  in  state  D  intermittently 
for  several  months  during  the  period  for  which  support  is  sought.  Under 
the  laws  of  states  A  and  B,  R  would  be  liable  for  support  of  P;  under 
laws  of  state  C,  R  would  owe  no  duty  of  support,  and  under  the  laws 
of  state  D,  R  would  owe  no  duty  of  support  to  P  unless  both  parties 
were  residents  of  state  D.  P  was  present  in  state  D  when  the  failure  to 
support  commenced;  i.e.,  when  P  became  unable  to  support  himself. 

P  files  a  petition  under  the  reciprocal  act  of  state  A.  The  initiating 
court  of  state  A  is  immediately  faced  with  the  problem  of  determining 
whether  it  can  forward  the  petition  of  P  to  state  B.  The  act  of  state  A 
has  a  cumulative  liability  rule  which  requires  that  R  be  chargeable  with 
support  of  P  under  the  laws  of  states  A  and  C.  If  it  is  assumed  that 
under  the  reciprocal  act  of  B  duties  of  support  would  be  enforced  by 
the  responding  court,  is  proof  of  such  liability  sufficient  to  forward  the 
petition?  Must  P  prove  R's  residence?  Must  P  prove,  in  absence  of  reli- 
able information,  that  R  would  be  held  to  a  duty  of  support  under  the 
reciprocal  act  of  state  B  ?  May  the  initiating  court  forward  the  petition 
without  a  showing  by  P  of  any  fact  other  than  that  P  would  be  entitled 
to  support  under  the  laws  of  state  A,  that  jurisdiction  over  R  can  be 
obtained  in  state  B  under  its  reciprocal  law,  and  that  the  substantive 
support  laws  of  state  B  would  compel  R  to  support  an  indigent  parent? 

If  P  alleged  in  the  petition  that  R  resides  in  state  B  and  the  court 
transmits  the  petition,  can  R  attack  the  petition  on  the  grounds  that  it 
should  not  have  been  forwarded  by  state  A  ?  Can  R  attempt  to  challenge 
the  petition  on  the  ground  that  P  is  not  a  resident  of  state  A  and  for  this 
reason  not  eligible  to  file  a  petition  under  the  laws  of  state  A? 

None  of  these  questions  can  be  answered  by  study  of  the  language  of 
reciprocal  statutes  in  and  of  themselves,  nor  is  it  possible  to  provide  any 
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logical  reply  to  these  questions  despite  the  fact  that  they  might  well  arise 
as  long  as  no  uniform  rule  on  choice  of  laws  and  jurisdiction  exists 
among  the  several  acts. 

For  purposes  of  further  discussion  assume  that  the  responding  court 
of  state  B  has  taken  jurisdiction  over  R  and  holds  a  hearing.  According 
to  the  conflicts  rule  of  the  reciprocal  statute  in  state  B,  P  has  an  election 
to  ask  for  application  of  either  the  law  where  R  was  present  during  the 
period  for  which  support  is  sought  or  the  law  where  P  was  present 
when  the  failure  to  support  commenced.  R  is  not  liable  under  the  first 
alternative  for  any  time  during  which  he  was  present  in  state  C  because 
the  substantive  law  of  that  state  does  not  require  an  adult  child  to  sup- 
port its  indigent  parent.  There  is  no  liability  under  the  laws  of  state  D 
because  both  parent  and  adult  child  must  be  present  within  the  state 
before  the  duty  is  enforceable. 

Section  4  of  the  Uniform  Commissioners'  Act  purports  to  extend 
duties  of  support  and  apparently  is  designed  to  handle  difficulties  similar 
to  those  existing  under  the  laws  of  state  D ;  it  provides :  "The  duty  of 
support  imposed  by  the  laws  of  this  state  or  by  the  laws  of  the  state  where 
the  [petitioner]  was  present  when  the  failure  to  support  commenced  as 
provided  in  section  7  and  the  remedies  provided  for  enforcement  thereof, 
including  any  penalty  imposed  thereby  bind  the  [respondent]  regardless 
of  presence  or  residence  of  the  [petitioner]."  It  should  be  noted  that 
section  4  does  not  extend  duties  for  purposes  of  the  first  alternative 
provided  in  section  7  [i.e.,  the  test  of  R's  consecutive  presence]  ;  it 
merely  extends  the  duties  of  support  imposed  by  state  B  and  by  the  state 
where  P  is  present  when  the  failure  to  support  commenced. 

An  extension  of  support  duties  under  section  4  has  the  practical  effect 
of  making  possible  enforcement  of  support  obligations  even  though  the 
parties  to  the  action  are  not  present  and  do  not  reside  in  the  same  juris- 
diction. It  was  deemed  necessary  to  include  such  a  provision  because  of 
the  rule  in  many  states  that  either  presence  or  residence  of  both  parties 
is  required  before  the  state  court  would  enforce  the  duty  of  support.^" 
But  the  extension  of  duties  under  section  4  does  not  include  all  duties 
made  enforceable  by  section  7.  Thus,  R  would  not  be  liable  for  the  time 
during  which  he  was  present  in  D  because  section  4  does  not  extend 
duties  imposed  by  a  state  or  states  where  R  was  present  during  the 
period  for  which  support  is  sought.  R  would  be  liable  for  the  period 
during  which  he  was  present  in  state  B  and  presumably  would  be  liable 

157  Report  of  Special  Committee,  note  153  supra,  at  p.  15;  see  also  Prefatory  Note, 
note  146  supra,  at  p.  4. 
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for  future  support  under  the  laws  of  state  B  although  the  Uniform 
Commissioners'  Act  fails  to  make  this  explicit. 

Under  the  second  alternative  choice  available  to  P,  the  court  of  state 
B  refers  to  the  laws  of  the  state  where  the  failure  to  support  commenced, 
i.e.,  state  D ;  since  state  D  does  not  enforce  a  duty  of  support  unless  both 
P  and  R  are  residents,  the  question  arises  whether  section  4  extends 
the  substantive  support  laws  of  D.  By  its  terms,  section  4  contemplates 
that  the  laws  of  state  D  will  be  enforced  against  R  regardless  of  the 
fact  that  R  was  a  resident  of  state  C.  Since  R  was  not  a  resident  of 
state  D,  state  D  would  not  enforce  a  duty  of  support  against  R.  If  the 
laws  of  state  D  require  merely  that  P  be  a  resident  of  state  D  and  that 
R  need  not  be  a  resident,  presumably  R  would  be  held  liable  in  the 
responding  court  of  B  under  the  second  alternative  choice  of  section 
7  of  the  Uniform  Commissioners'  Act.  How,  one  may  ask,  can  state 
B  extend  duties  of  support  imposed  by  the  laws  of  state  D?  Would  this 
not  amount  to  enactment  of  laws  for  another  legislature?  Of  course, 
state  B  cannot  legislate  for  another  jurisdiction  because  it  has  no  legis- 
lative jurisdiction  to  give  extraterritorial  effect  to  its  laws.  Moreover, 
the  United  States  Constitution  would  prohibit  such  a  result.^^*  However, 
if  the  theory  is  that  state  B,  instead  of  changing  the  laws  of  state  D, 
merely  adopts  the  local  support  policy  of  that  state  for  purposes  of  en- 
forcement of  support  obligations  under  its  own  reciprocal  act,  regard- 
less of  the  technical  jurisdictional  limitations  of  the  substantive  support 
laws  of  state  D,  section  4  may  not  be  as  vulnerable  to  constitutional 
objections.  The  inconsistency  of  the  Uniform  Commissioners'  Act  still 
is  apparent.  Section  4  extends  duties  of  support  for  the  enacting  state 
and  for  the  state  where  the  petitioner  was  present  when  the  failure  to 
support  commenced.  It  fails  to  extend  the  substantive  laws  of  the  state 
where  the  respondent  was  present  during  the  period  for  which  support 
is  sought.^^^  The  problem  of  enforcing  duties  of  support  imposed  by  a 
state  which  has  no  reciprocal  act  may  be  purely  academic.  It  is  entirely 
possible  that  the  responding  court  will  refuse  to  apply  the  law  of  any 
state  which  does  not  have  such  legislation.  The  Uniform  Commissioners' 
Act  defines  "state"  as  any  jurisdiction  "in  which  this  or  a  substantially 
similar  reciprocal  law  has  been  enacted."  If  this  definition  is  applied 
throughout  the  act,  and  a  court  may  well  conclude  that  this  is  the  only 
proper  interpretation,  it  will  apply  with  equal  force  to  sections  4  and  7 ; 
the  court  would  be  justified  in  refusing  to  refer  to  the  law  of  any  state 

158  Stumberg,  note  69  supra,  at  p.  52  ff. 

159  Contra  Brockelbank,  note  37  supra,  at  p.  165,  col.  2. 
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under  either  of  the  alternatives  provided  in  section  7  unless  the  state 
of  reference  has  adopted  reciprocal  legislation. 

As  with  other  problems  arising  in  fact  situations  which  involve  appli- 
cation of  multiple  acts,  no  answer  can  be  given  which  would  satisfac- 
torily answer  the  problems  raised  above.  The  draftsmen  of  the  various 
reciprocal  statutes  probably  expected  that  their  own  act  would  be 
adopted  throughout  the  states ;  the  possibility  of  conflicting  rules  in 
making  a  choice  of  applicable  state  laws  and  different  requirements  of 
jurisdiction  over  person  and  subject  matter  were  not  foreseen.  It  appears 
that  only  universal  enactment  by  the  states  of  a  reciprocal  act  containing 
a  generally  acceptable  conflicts  rule  and  uniform  requirements  of  juris- 
diction would  effectually  remove  and  avoid  the  difficulties  which  are 
expected  to  confront  state  courts  in  adjudicating  reciprocal  support 
actions. 

(5)   Conclusions 

The  foregoing  analysis  of  the  choice  of  laws  problem  shows  that 
effective  interstate  enforcement  of  support  duties  under  reciprocal  laws 
may  be  impeded  unless  a  stable  and  uniform  solution  is  agreed  upon. 
While  no  single  conflicts  rule  can  do  justice  to  all  possible  fact  situations 
and  circumstances,  attention  should  be  called  to  the  relative  advantages 
and  shortcomings  of  possible  alternatives  so  that  the  least  desirable 
solutions  can  be  eliminated.  This  process  of  evaluation  by  the  legislator 
should  take  into  consideration  the  following  factors  which  will  determine 
the  degree  of  suitability  of  one  or  a  combination  of  more  than  one  of 
the  above  discussed  possible  choices  of  law  : 

a.  Is  there  a  substantial  connection  between  the  state  or  states  whose 
laws  will  be  applied  by  the  responding  court  and  the  parties  to 
the  action,  and  to  what  extent  do  the  state  or  states  involved  have 
a  real  interest  in,  or  connection  with  the  matrimonial  status  or 
other  basic  family  relationship  which  gives  rise  to  the  obligation 
sought  to  be  enforced  ? 

b.  Will  the  responding  court  be  able  to  apply  a  given  choice  of  laws 
with  relative  ease? 

c.  Is  the  burden  of  proof  upon  the  petitioner,  with  respect  to  juris- 
dictional facts  and  facts  determinative  of  the  proper  choice  of 
laws,  so  onerous  that  the  purposes  and  successful  operation  of 
reciprocal  procedure  will  be  endangered? 

d.  Does  the  conflicts  rule  make  a  distinction  between  "subsisting" 
and  "contingent"  duties  of  support  so  that  family  deserters  will 
be  compelled  to  discharge  their  support  duties  in  all  cases  where 
they  have  avoided  such  by  crossing  state  lines,  regardless  of  the 
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substantive  laws  of  the  responding  state?  Yet,  at  the  same  time, 
will  the  responding  relatives  be  immune  from  support  orders  if 
the  contingency,  which  would  raise  the  duty  of  support  in  the 
state  of  the  petitioner's  presence  or  residence,  occurred  after  the 
respondent  had  left  such  state  and  arrived  in  a  jurisdiction  which 
does  not  impose  a  like  support  obligation? 

e.  Does  the  rule  take  into  account  the  fact  that  the  petitioner  may  ask 
for  past  and/or  future  support,  or  is  it  so  ambiguous  that  the 
court  would  be  compelled  to  speculate  whether  the  legislature 
merely  omitted  to  make  this  distinction  or  whether  the  same  rule 
is  to  be  applied  with  respect  to  both  past  and  future  support  ? 

f .  Is  the  rule  explicit  in  making  a  distinction  between  requirements 
of  jurisdiction  over  the  person  and  the  choice  of  laws  under  which 
the  court  must  decide  issues  of  liability  of  the  respondent? 

g.  Does  the  rule  avoid  possible  objections  based  on  repugnancy  to 
the  Fourteenth  Amendment  to  the  United  States  Constitution  ? 

h.  Does  the  scope  of  the  rule  offend  established  public  policy  regard- 
ing family  support  ? 

Obviously,  full  achievement  of  some  of  the  objectives  set  out  is 
impossible  because  they  stand  in  direct  opposition  to  one  another.  We 
may  reduce  P's  burden  of  proof  by  adopting  a  rule  which  would  apply 
the  law  of  the  forum  of  R's  presence;  however,  by  so  doing,  we  would 
sacrifice  in  many  cases  the  requirement  that  there  be  a  substantial  con- 
nection between  forum  and  parties.  On  the  other  hand,  it  is  desirable 
to  adopt  a  rule  which  can  be  applied  by  the  responding  court  with  rela- 
tive ease;  recourse  to  the  law  of  the  forum  would  answer  such  require- 
ment, but  would  also  disregard  the  distinction  between  "contingent"  and 
"subsisting"  obligations,  and  furthermore  fail  to  draw  a  line  between 
past  and  future  support. 

Recognition  must  be  given  to  the  fact  that  liability  of  the  respondent 
will  be  determined  by  the  court's  choice  of  laws  which  may  be  limited 
in  any  way  seen  fit  and  designed  in  such  a  way  as  to  exclude  or  include 
any  class  of  relatives  designated;  but  the  jurisdictional  requirements 
should  be  liberalized  as  much  as  possible  so  that  reciprocal  proceedings 
will  be  available  against  respondents  in  any  jurisdiction  where  personal 
service  can  be  obtained  or  property  seized. 

In  the  opinion  of  this  writer,  reciprocal  support  legislation  was  pri- 
marily conceived  and  designed  to  alleviate  the  evils  of  family  desertion; 
abandoned  wives  and  children  are  intended  to  be  principal  beneficiaries  of 
the  two-state  procedure.  Perhaps  it  is  unfortunate  that  the  overzealous- 
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ness  of  the  sponsors  of  the  legislation  led  to  inclusion  of  other  "poor 
relatives"  and  unnecessarily  widened  the  scope  of  the  legislation.  This 
may  well  serve  to  retard  fast  development  of  efficient  administration  and 
cooperation  between  the  states. 

As  Justice  Sicher  stated  in  Vincensa  v.  Vincenza:  "Adoption  of  a 
come-one-come-all  policy  toward  petitioners  who  may  turn  to  the  over- 
publicized  new  legislation  as  a  panacea,  which,  of  course,  it  is  not,  would 
doom  the  experiment  to  failure.  Better,  therefore,  to  err  on  the  side  of 
circumspection  against  extending  the  new  law  during  the  experimental 
initial  stage  beyond  its  primary  and  original  motivation  and  to  avoid 
sending  to  a  'responding  state'  cases  of  doubtful  merit,  such  as  the 
instant  proceeding. "^^°  With  this  observation  and  the  public  policy 
therein  pronounced  this  writer  heartily  agrees  although  exceptions  were 
taken  at  an  earlier  time  to  the  legal  conclusions  reached  by  the  court  in 
its  interpretation  of  the  New  York  Act.  It  is  suggested  that  the  problems 
of  enforcing  support  duties  by  reciprocal  procedure  can  be  dealt  with 
by  adopting  any  one  of  the  following  courses  of  legislative  action: 

(i)  Ideally,  the  conflicts  problem  could  be  eliminated  altogether  by 
adoption  in  the  states  of  uniform  substantive  support  legislation.  Such 
a  solution  is  improbable  at  the  present  time.  Public  policy  against  enforc- 
ing support  of  remote  "poor  relatives"  will  not  change  overnight;  on 
the  contrary,  there  is  some  evidence  of  dissatisfaction  in  legal  and  social 
welfare  circles  with  "relative  responsibility"  laws  which  have  in  many 
instances  created  hardships  on  the  immediate  family  of  the  adult  child 
who  is  compelled  to  contribute  to  the  support  of  indigent  parents. ^''^ 

Even  under  present  intra-state  practice,  courts  are  extremely  reluctant 
to  accord  indigent  parents  support  money.  In  many  cases  the  adult  child 
cannot  afford  to  divert  funds  for  maintenance  of  the  indigent  parent 
without  impairing  the  living  standard  of  his  own  immediate  family  and 
the  court  recognizes  the  priority  of  a  paramount  interest.  If  the  court 
makes  an  order  for  support,  the  award  will  be  so  small  it  cannot  result 
in  any  appreciable  savings  of  state  funds  because  the  indigent  parents 
would  still  have  to  rely  upon  public  assistance  for  the  major  part  of 
their  living  costs. 

The  expanding  scope  of  federal  social  security  and  state  welfare  legis- 

160  See  note  64  supra. 

161  "^Ye  Don't  Believe  in  Relative  Responsibility,"  Nierengarten,  Public  Welfare, 
May,  1950.  The  author  indicates  that  there  has  been  considerable  reaction  to  the  inequita- 
ble demands  made  upon  responsible  relatives  under  the  laws  of  Indiana.  Moreover, 
some  states  have  recently  amended  support  laws,  further  limiting  the  class  of  respon- 
sible relatives.  For  example,  N.Y.  Crim.  Code,  §  914  no  longer  requires  grandchildren 
to  support  poor  grandparents. 
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lation  should  contribute  materially  to  gradual  alleviation  of  old  age 
disability  and  dependency  problems  and  may  obviate  the  necessity  for 
such  broad  coverage  as  some  of  the  acts  now  contain. 

(2)  Relative  responsibility  can  be  limited  to  those  areas  where  sub- 
stantial unanimity  exists  among  state  statutes  and  common  law.  Liability 
for  support  of  a  wife  or  minor  child  below  sixteen  years  of  age  is  the 
lowest  possible  common  denominator  upon  which  all  jurisdictions  would 
agree.  The  Indiana  statute  is  thus  restricted. ^''^  The  same  result  can  be 
reached  by  providing  that  the  responding  court  may  not  enforce  support 
obligations  unless  the  law  of  the  forum  imposes  an  equivalent  duty  of 
support.  So  long  as  the  law  of  the  forum  sets  the  maximum  duty  require- 
ments, the  conflicts  problem  is  avoided. 

(3)  If  the  scope  of  reciprocal  legislation  were  limited  to  those  sup- 
port obligations  which  are  imposed  by  all  jurisdictions  and  enforced 
by  like  legal  remedy  in  all  states,  the  conflicts  problem  could  be  avoided. 
However,  the  majority  of  the  states  which  have  adopted  reciprocal  sup- 
port laws  and  declared  their  policy  regarding  the  scope  of  the  duty  of 
support  under  the  acts  do  not  restrict  enforcement  to  support  obliga- 
tions of  a  father  or  husband  toward  minor  children  and  wife,  but  rather 
chose  to  extend  the  remedy  so  as  to  make  it  available  to  all  poor  relatives. 
This  being  the  case,  the  choice  of  laws  problem  must  be  answered ;  more- 
over, it  is  highly  desirable  that  the  states  compromise  on  some  one  solu- 
tion or  conflicts  rule  in  order  to  avoid  the  difficulties  shown  to  exist 
whenever  there  are  acts  simultaneously  in  force  which  not  only  set 
different  jurisdictional  requirements  but  also  fail  to  agree  on  the  choice 
of  laws.^''^  The  following  is  suggested  as  being  a  solution  to  the  conflicts 

162  See  note  47  supra.  Also  Conn.  Laws  of  1951,  Act.  No.  184. 

163  These  differences  may  be  great  enough  to  destroy  the  reciprocity  required  by  the 
acts.  Hereon,  see  this  study  infra.  Note  also  additional  conflicts  rules  which  were  devel- 
oped by  several  states  in  statutes  enacted  during  the  1951  legislative  sessions: 

(i)  Colo.  Laws  1951,  c.  151,  §5:  "Duties  of  support  enforceable  under  this  law 
are  those  imposed  or  imposable  under  the  laws  of  any  state  where  the  alleged  obligor 
was  present  during  the  period  for  which  support  is  sought,  or  where  the  obligee  was 
present  when  the  failure  to  support  commenced,  or  where  the  obligee  is  where  the 
failure  to  support  continues,  at  the  election  of  the  obligee."  Colorado  added  yet  a  third 
choice  of  law  for  whose  application  the  obligee  may  call. 

(2)  Minn.  Laws  of  1951,  c.  122,  §8,  subdiv.  4:  "The  district  court  shall,  at  its 
discretion,  enforce  the  duties  of  support  owed  under  the  law  of:  (i)  the  state  where 
the  obligee  resided  when  the  obligor  failed  to  support  the  obligee,  or  (2)  this  state, 
as  declared  in  section  4,  clause  (i),  for  the  whole  period  of  non-support."  Minnesota 
gives  discretion  to  choose  the  proper  law  of  reference  to  the  court  rather  than  the 
petitioner  and  furthermore  requires  residence  in  the  state  of  reference. 

(3)  Connecticut  which  has  retained  the  New  York  Act  amended  section  2(d),  pro- 
viding now  that  "dependent"  shall  mean  and  include  a  wife  or  child  who  is  in  need  of 
and  entitled  to  support  from  a  person  who  is  declared  to  be  legally  liable  for  such  support 
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problem  which  is  more  adequate  and  practical  than  those  adopted  by 
the  jurisdictions  which  have  taken  legislative  action  to  make  possible 
interstate  enforcement  of  support  obligation  on  a  reciprocal  basis : 

1.  The  ''duty  of  support"  includes  any  duty  imposed  by  law  and 
enforceable  by  civil  action. 

2.  If  the  petitioner  and  the  respondent  reside  in  the  same  state,  duties 
of  support  enforceable  under  this  act  are  those  imposed  by  the 
laws  of  such  state.  The  courts  of  this  state  shall  make  orders  for 
past  and  future  support  in  accordance  therewith. 

3.  If  the  petitioner  and  the  respondent  reside  in  different  states  a 
duty  of  support  shall  not  be  enforceable  under  this  act  unless : 

(a)  the  laws  of  the  state  where  the  petitioner  resides  impose  a 
duty  of  support ;  and 

(b)  the  laws  of  the  state  where  the  respondent  resides  impose  a 
similar  duty  of  support. 

Provided  however,  that  if  a  duty  of  support — 

( 1 )  has  been  previously  imposed  by  court  order  in  any  state,  the 
duty  of  support  enforceable  under  this  act  is  that  imposed 
under  the  laws  applied  by  such  court ; 

(2)  could  have  been  imposed  under  the  laws  of  a  state  wherein 
the  petitioner  and  the  respondent  resided  simultaneously  at 
the  time  when  the  failure  to  support  commenced,  the  duty 
of  support  enforceable  under  this  act  is  that  imposed  by  the 
laws  of  such  state. 

4.  Whenever  action  is  brought  against  the  property  of  the  respondent 
under  this  act,  a  duty  of  support  shall  not  be  enforceable  unless : 

(a)  The  laws  of  the  state  where  the  petitioner  resides  impose 
a  duty  of  support;  and 

(b)  the  laws  of  the  state  where  the  property  of  the  respondent 
is  located  impose  a  similar  duty  of  support. 

The  respondent  shall  be  conclusively  presumed  to  be  a  resident  of 
the  state  where  the  property  is  located  unless  the  respondent  ap- 
pears to  defend  the  action  in  the  responding  court. 

The  advantages  of  this  rule  outweigh  the  shortcomings.  While  re- 
taining the  presence  test  with  regard  to  jurisdiction  it  adopts  a  rule  of 

by  the  laws  of  the  state  or  states  wherein  the  petitioner  or  the  respondent  resides.  The 
substitution  of  the  word  "or"  for  "and"  in  the  act  virtually  destroys  the  cumulative  rule. 
Apparently,  the  respondent  may  now  be  held  liable  either  under  the  law  of  his  residence 
or  that  of  the  dependent.  The  choice  is  probably  with  the  court. 
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cumulative  residence  of  the  parties  and  thereby  provides  a  substantial 
connection  between  the  laws  to  be  applied  and  the  parties  to  the  action. 
It  makes  a  distinction  between  "subsisting"  and  "contingent"  obliga- 
tions. An  indigent  parent  could  compel  support  contributions  from  an 
adult  child  only  if  the  child  has  been  a  resident  of  the  parent's  state  at 
the  time  when  indigency  commenced  or  if  the  child's  liability  had  been 
determined  by  court  order  prior  to  the  child's  departure  from  the  state 
of  the  parent's  residence.  All  subsisting  obligations  will  be  enforced, 
regardless  of  whether  they  existed  at  common  law,  under  statute,  or 
have  been  imposed  by  a  court  decree.  The  property  of  the  disappearing 
respondent  is  brought  within  reach  of  the  petitioner  if  the  respondent 
cannot  be  located  or  the  responding  court  is  unable  to  obtain  personal 
jurisdiction  over  him.  The  presumption  of  residence  of  the  respondent 
operates  only  if  the  respondent  refuses  to  submit  to  the  court's  jurisdic- 
tion or  if  he  cannot  be  found.'^''*  The  definition  of  support  duty  assures 
that  only  civil  obligations  will  be  enforced  by  the  responding  court. 

G.  Reciprocity 

The  acts  appear  to  be  in  almost  complete  agreement  with  respect  to 
the  requirement  that  actions  may  be  maintained  only  if  the  jurisdictions 
involved  in  the  litigation  have  enacted  "substantially  similar  or  recipro- 
cal laws."  The  acts  of  Virginia  and  New  Hampshire  alone  appear  to 
make  proceedings  available  to  residents  of  any  state.^^^  As  a  practical 
matter,  even  the  Virginia  Act  could  operate  only  on  a  reciprocal  basis 
because  courts  do  not  have  jurisdiction  to  entertain  or  transmit  petitions 
by  dependents  unless  a  reciprocal  statute  is  in  force  in  the  state  where 
the  petition  is  filed.  It  is  conceivable  but  not  likely  that  a  legislature 
might  give  its  courts  jurisdiction  to  transmit  petitions  for  support  with- 
out also  giving  its  courts  authority  and  power  to  act  as  responding  court. 

16*  In  a  recent  decision  of  the  United  States  Supreme  Court  it  was  held  that  notice 
requirements  of  the  due  process  clause  may  demand  something  more  than  mere  compli- 
ance with  notice  by  publication  according  to  statute  if  there  is  a  more  "reasonable 
method"  of  informing  persons  afifected  by  the  order  of  court.  See  note  83  supra.  The 
interest  of  the  respondent  will  be  safeguarded  by  this  stringent  new  rule  of  substituted 
service;  if  the  petitioner  has  any  information  or  knowledge  as  to  the  presence  of  the 
respondent,  any  proceedings  against  the  property  of  the  respondent  must  be  based  on 
a  reasonable  method  of  notice ;  perhaps  actual  notice  may  be  required  in  order  to  obtain 
jurisdiction  in  the  responding  state.  In  any  event,  it  would  appear  certain  that  an  action 
against  the  property  will  benefit  the  petitioner  only  if  she  can  show  that  she  has  no 
knowledge  whatever  of  the  respondent's  whereabouts.  On  the  other  hand,  the  property 
will  also  be  made  to  answer  to  the  petitioner's  claim,  if  the  respondent  refuses  to  subject 
himself  to  the  jurisdiction  of  the  court  or  to  appear  in  defense  after  having  received 
such  notice  of  the  pending  action  as  is  required  in  the  Mullane  decision, 

165  See  note  47  supra. 
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In  such  an  event,  the  court  of  a  state  which  has  enacted  the  Virginia 
type  legislation  could  not  be  expected  to  act  as  a  responding  tribunal 
because  of  the  lack  of  remedial  mutuality;  i.e.,  the  responding  state's 
residents  could  not  obtain  jurisdiction  over  respondents  in  the  initiating 
state  since  the  latter  has  no  reciprocal  laws. 

Thus  far,  there  have  been  no  reported  cases  which  deal  with  the 
issue  of  reciprocity.  The  court  in  the  Vincensa  case  appears  to  take 
reciprocity  for  granted."*'  But  there  are  at  least  three  points  of  legal 
distinction  which  set  the  four  types  of  acts  apart;  reciprocity  in  the  true 
sense  of  the  word  may  be  lacking  in  the  scope  of  support  duties,  the 
rule  of  conflicts,  and  the  jurisdictional  requirements. 

A  reciprocal  decree  will  normally  result  in  a  money  judgment  payable 
to  persons  living  or  residing  without  the  responding  state.  The  respond- 
ing state  is  in  fact  helping  to  carry  out  another  state's  welfare  policy. 
The  states  have  been  traditionally  unwilling  to  grant  privileges  and 
remedies  to  persons  residing  in  another  state  unless  such  other  state 
made  a  similar  concession  to  the  residents  of  the  enacting  state.^^^  This 
is  particularly  true  where  money  matters  are  involved. ^^^  A  person  who 
brings  a  reciprocal  action  will  have  to  show  that  parties  in  similar  cir- 
cumstances in  the  responding  state  would  be  able  to  avail  themselves  of 
the  same  remedy.  Therefore,  it  may  be  assumed  that  reciprocity  will 
remain  a  strict  requirement  and,  in  any  two-state  proceeding,  reciprocity 

166  Regional  Newsletters  circulated  regularly  by  the  Council  of  State  Governments 
and  unreported  lower  court  decisions  indicate  that  reciprocity  has  not  thus  far  been 
challenged. 

167  It  is  stated  by  Starr  in  2i  Minn.  L.Rev.  371,  at  27^  that  "Both  reciprocal  and 
retaliatory  legislation  are  branches  of  interstate  comity,  which  by  analogy  with  inter- 
national practice,  may  be  defined  as  an  observance  of  interstate  privileges  beyond  the 
requirements  of  the  federal  constitution.  Reciprocal  legislation  is  a  means  of  dealing 
with  matters  of  common  concern  to  two  or  more  states."  Among  the  subjects  singled 
out  for  control  by  reciprocal  legislation  are  interstate  recognition  of  motor  vehicle 
licenses,  licensing  of  trades  and  professions,  return  of  non-resident  indigents  to  their 
states  of  residence,  construction  and  maintenance  of  bridges  and  other  projects  extending 
across  the  boundaries  of  adjoining  states,  joint  supervision  and  administrative  coopera- 
tion in  the  conservation  of  natural  resources,  fish  and  game,  crime  control,  and  in- 
heritance and  corporate  taxation. 

168  A  statute  enacted  by  most  states  exempts  intervivos  and  testamentary  gifts  from 
gift  or  inheritance  taxes  if  the  donee  or  devisee  is  a  resident  of  the  enacting  state  or  if 
a  substantial  part  of  the  funds  transferred  are  to  be  used  for  the  benefit  of  residents 
of  such  state.  A  number  of  states  have  passed  legislation  granting  a  similar  exemption 
on  gifts  for  charitable  and  educational  purposes  to  an  institution  in  a  sister  state  if 
the  latter  provides  a  similar  and  reciprocal  exemption  for  the  type  of  transfers  to 
institutions  in  the  enacting  state.  For  a  complete  chart  of  these  statutes,  see  C.C.H., 
Inheritance,  Estate  &  Gift  Tax  Service,  State,  Vol.  4,  Par.  12,020  dated  3-1-50;  pars. 
12,030  and  12,035  dated  7-24-51-  Reciprocal  legislation  of  the  retaliatory  type  has  been 
used  in  connection  with  taxation  of  foreign  corporations,  in  particular  insurance 
companies.  See  Starr  at  p.  404,  op  cit.  note  167,  supra. 
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will  be  taken  to  mean  that  cases  arising  between  parties  of  the  two  states 
involved  will  be  limited  to  such  actions  as  are  permissible  under  the 
reciprocal  statute  of  whichever  state  has  the  least  liberal  enforcement 
provisions. 

In  the  absence  of  recorded  cases  on  the  issue  of  reciprocity,  it  is  diffi- 
cult to  determine  how  much  deviation  from  uniformity  will  be  permissi- 
ble without  stepping  beyond  the  area  defined  as  "reciprocal  or  similar." 

The  most  obvious  lack  of  similarity  between  "reciprocal"  acts  exists 
with  regard  to  the  following  subject  matter. 

(a)  Scope  of  substantive  support  duty. — Virginia,  New  Hampshire, 
and  the  National  Conference  of  Commissioners  have  gone  farthest  in 
making  the  coverage  of  their  respective  acts  all-inclusive  by  providing 
that  "any  person"  to  whom  a  duty  of  support  is  owed  under  common 
law  or  statute  may  file  a  petition  for  support.  At  the  other  extreme,  the 
territorial  laws  of  Puerto  Rico  provide  that  only  "destitute  children" 
are  entitled  to  maintain  proceedings  under  the  reciprocal  acts.  Two  states 
provide  that  only  wife  and  children  may  take  advantage  of  the  acts.^*'® 
The  Virgin  Islands  include  illegitimate  children  in  the  list  of  eligible 
petitioners.  A  majority  of  the  states  however,  which  have  adopted  the 
New  York  Act,  have  also  extended  the  remedy  to  mothers,  fathers, 
grandchildren,  and  grandparents.  This  writer  has  been  advised  that,  in 
at  least  one  jurisdiction,  reciprocity  stands  or  falls  with  the  definition 
of  "dependent."  If  state  A  defines  "dependent"  as  wife  and  child,  and 
state  B  includes  also  mothers  and  fathers,  reciprocity  no  longer  exists 
as  to  mother  and  father,  and  state  A's  responding  court  may  never  enter- 
tain a  petition  by  a  father  or  mother  in  state  B.  Assuming  that  the 
courts  attach  such  interpretation  to  the  reciprocity  requirement,  opera- 
tion of  the  acts  will  almost  certainly  be  limited  to  support  of  wife  and 
children,  this  being  the  only  class  of  dependents  universally  entitled  to 
support.  Thus,  in  all  instances  the  scope  of  substantive  support  duties 
enforceable  under  the  reciprocal  acts  of  two  given  states  will  be  deter- 
mined by  the  laws  of  whatever  state  has  the  most  restricted  class  of 
dependents  entitled  to  support. 

(b)  Jurisdiction. 

Type  Act  Jurisdictions  Based  on 

New  York  Residence  of  P 

Presence  of  R 
New  Jersey  Residence 

Uniform  Reciprocal  Enforce-  Presence 

ment  of  Support  Act 
Virginia  Residence 

169  Oklahoma  and  Indiana ;  see  note  47  supra. 
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The  inconsistency  of  jurisdictional  requirements  among  the  various 
acts  will  almost  certainly  create  problems  of  interpretation.  Will  a  state 
which  has  adopted  the  presence  test  honor  petitions  from  a  state  where 
residence  of  the  parties  is  required  ?  What  should  be  the  position  of  the 
responding  court  if  the  respondent  challenges  the  jurisdiction  of  the 
court  in  a  case  where  the  respondent  is  present  in  one  state  but  resides 
in  another  ?  Should  the  court  of  the  state  where  the  respondent  is  present 
dismiss  the  petition  if  the  initiating  state  has  enacted  a  residence  test, 
thus  compelling  the  petitioner  to  file  her  petition  for  transmission  to 
the  state  where  the  respondent  resides?  A  responding  court  would  be 
justified  in  dismissing  petitions  from  a  state  whose  jurisdictional  test 
is  more  strict  than  that  of  the  enforcing  state  on  the  theory  that  the 
jurisdictional  facts  differ  materially,  that  enforcement  of  support  duties 
in  the  responding  court  would  extend  benefits  to  petitioners  of  the 
initiating  state  which  are  not  available  to  petitioners  of  the  responding 
state  if  the  fact  situation  were  reversed.  In  short,  there  is  a  lack  of 
mutuality.  The  philosophy  behind  the  reciprocal  acts  strongly  indicates 
that  the  entire  scheme  contemplates  interstate  enforcement  of  support 
duties  only  in  those  cases  in  which  the  initiating  state  would  entertain 
the  same  type  of  action  as  the  responding  state. 


(c)   Conflicts. 

State 

Type  Act 

Conflicts  Rule 

A 

New  York 

Cumulative  liability 

B 

New  Jersey 

Forum 

C 

Uniform  Reciprocal 
Enforcement  of 
Support  Act 

Election  of  P 

D 

Virginia 

Forum  (no  reciproc- 
ity required) 

P  resides  in  state  B;  the  petition  is  transmitted  to  state  C  where  R 
is  present.  Not  only  do  we  have  a  jurisdictional  problem,  inasmuch  as 
the  act  of  state  B  contemplates  action  only  as  between  residents  of  states, 
but  there  is  also  a  choice  of  laws  issue.  If  P  makes  his  election,  as  he  is 
entitled  to  do  under  the  act  of  state  C,  to  have  the  responding  court  apply 
the  law  of  state  B  under  the  second  alternative  choice  given  to  the 
petitioner  because  the  failure  to  support  commenced  in  state  B,  R  may 
well  ask  to  have  the  petition  dismissed  on  the  ground  that  there  is  no 
reciprocity  between  states  B  and  C  because  residents  of  C,  in  proceedings 
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against  respondents  residing  in  state  B,  are  entitled  to  enforce  support 
obligation  only  if  the  courts  of  B  find  liability  under  the  law  of  the 
responding  forum.  Here  P  is  asking  the  responding  court  of  state  C  to 
apply  the  law  of  the  initiating  forum;  if  P  had  elected  the  first  alterna- 
tive choice,  the  responding  court  would  have  applied  the  laws  of  states 
where  R  was  present  during  the  period  for  which  support  is  sought,  a 
choice  of  laws  which  is  also  impossible  under  the  act  of  the  initiating 
state. 

There  will  be  cases  in  which  the  court  of  state  C,  as  responding  tribu- 
nal and  with  jurisdiction  over  R,  may  deny  recovery  on  the  ground  that 
there  is  no  reciprocity  between  the  acts  of  state  C  and  states  A,  B,  and 
D  respectively  because  the  conflicts  rule  in  state  C  is  more  favorable  to 
nonresident  petitioners  than  the  conflicts  rules  of  A,  B,  and  D. 

However,  in  cases  arising  between  South  Dakota  for  instance,  where 
the  Uniform  Commissioners'  Act  is  now  in  force,  and  any  of  the  states 
which  have  the  New  York  Act,  the  courts  of  South  Dakota,  when  act- 
ing as  responding  tribunals,  might  well  give  the  nonresident  petitioner 
the  advantage  of  the  liberal  conflicts  rule  as  provided  by  the  Uniform 
Commissioners'  Act.  In  fact,  the  responding  court  has  only  two  courses 
of  action  which  it  may  follow,  i.e.,  it  may  deny  recovery  altogether  on 
the  ground  that  the  acts  of  South  Dakota  and  New  York  are  not  similar 
enough  or  reciprocal  with  respect  to  the  choice  of  laws  provided  by  each 
or  it  may  simply  apply  its  own  conflicts  rule  without  regard  for  the 
rule  of  the  initiating  state.  No  other  course  is  open  because  the  respond- 
ing court  can  only  follow  its  own  state's  conflicts  rule  or  deny  recovery ; 
it  may  not  take  recourse  to  the  conflicts  rule  of  the  initiating  state  or 
attempt  to  limit  its  own  rule  by  the  restrictions  imposed  in  the  reciprocal 
act  of  the  initiating  state.  Of  course  there  is  always  the  possibility  that 
one  or  both  of  the  alternatives  provided  by  the  Uniform  Commissioners' 
Act,  in  force  in  the  responding  state,  would  result  in  a  determination 
of  liability  under  the  substantive  support  laws  of  the  initiating  state. 

Lack  of  mutuality  may  be  asserted  as  grounds  for  dismissal  of  the 
proceedings  by  the  responding  courts  of  states  C  and  D  whenever  peti- 
tions of  residents  of  states  A  and  B  seek  to  take  advantage  of  a  proceed- 
ing against  R's  property,  available  under  the  laws  of  states  C  and  D. 

Similarly,  subrogation  of  the  state  or  political  subdivision  which  has 
furnished  support  to  a  dependent  is  possible  only  under  the  laws  of 
states  C  and  D.  It  is  not  probable  that  a  reimbursement  action  will 
succeed  unless  both  states  have  a  similar  provision  for  recovery  of 
welfare  expenditures. 
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H.  The  Burden  of  Proof 

The  plaintiff  in  a  normal  civil  action  has  the  burden  of  proving  to 
the  satisfaction  of  the  court  and  jury  all  elements  of  his  cause  of  action. 
In  a  reciprocal  proceeding,  the  petitioner  can  only  recover  if  all  juris- 
dictional requirements  are  fulfilled  and  liability  is  proved  in  accordance 
with  the  conflicts  rule  of  the  responding  court.  If  the  responding  state 
has  adopted  the  New  Jersey,  Virginia,  or  the  Maryland  version  of  the 
Uniform  Commissioners'  Act,  the  responding  court  merely  applies  the 
law  of  the  forum.  On  the  other  hand,  the  New  York  and  Uniform 
Commissioners'  acts  have  conflicts  rules  which  entail  reference  to  the 
laws  of  states  other  than  those  of  the  responding  state.  Both  the  juris- 
dictional requirements  and  the  choice  of  laws  determine  the  scope  of 
the  petitioner's  proof  problem.  None  of  the  acts  has  specifically  dealt 
with  this  problem.  The  Uniform  Commissioners'  Act  purposely  avoided 
any  reference  to  the  allocation  of  the  burden  of  proof  in  reciprocal 
actions.  Thereby,  certain  issues  are  raised  which  lead  this  writer  to 
conclude  that  a  uniform  rule  should  be  adopted  so  that  a  given  petitioner 
or  respondent  would  have  the  same  evidentiary  problem  in  similar  situa- 
tions no  matter  which  two  states  are  involved  in  the  action. 

Consider  first  the  New  York  Act.  P  alleges  that  R  is  present  in  state 
B  and  the  court  of  state  A  certifies  that  it  believes  that  jurisdiction  may 
be  obtained  over  R  in  state  B.  However,  the  cumulative  rule  requires 
that  the  responding  court  apply  the  laws  of  the  states  of  residence  of 
the  parties.  R  does  not  reside  in  state  B.  Is  P  now  required  to  carry  the 
burden  of  proving  that  R  resides  in  some  third  state  under  the  laws  of 
which  he  must  be  found  liable  for  support?  Does  the  initiating  court 
forward  all  petitions  or  must  the  petition  allege  all  facts  necessary  to 
entitle  P  to  recovery  including  allegation  of  R's  residence  in  a  third 
state  under  the  laws  of  which  he  would  be  liable  for  support?  Would 
it  be  more  equitable  to  relieve  P  of  the  initial  burden  of  proof  by  the 
use  of  a  presumption  that  R's  residence  is  wherever  jurisdiction  is  ob- 
tained over  him,  thereby  shifting  the  burden  of  proof  upon  R  to  show 
that  he  is  not  liable  for  support  in  the  state  where  he  resides  ? 

Similar  problems  are  inherent  in  the  provisions  of  the  Uniform  Com- 
missioners' Act.  The  conflicts  rule  allows  recovery  by  the  petitioner 
either  on  the  basis  of  laws  in  those  states  where  the  respondent  was 
present  during  the  period  for  which  support  is  sought  or  where  the 
petitioner  was  present  when  the  failure  to  support  commenced.  Under 
the  first  alternative  the  proofs  must  show  presence  of  R  in  jurisdictions 
where  he  might  have  been  charged  with  liability.  If  P  is  seeking  recovery 
for  past  support,  proof  of  presence  may  be  more  difficult  for  the  peti- 
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tioner  than  would  be  the  case  if  a  "residence"  or  "domicile"  test  had 
been  retained.  Therefore,  the  petitioner  will  be  unable  to  recover  unless 
he  has  hired  a  fast  moving  detective  to  check  on  all  the  movements  of 
the  respondent  during  the  period  for  which  support  is  sought.  Under 
the  second  alternative,  the  proofs  must  substantiate  the  petitioner's 
presence  in  some  state  which  recognizes  the  duty  of  support  sought  to 
be  enforced  because  otherwise  a  failure  of  support  could  not  commence. 
In  either  event,  the  shifting  of  the  burden  of  proof  would  affect  the 
petitioner's  substantive  rights  vitally.  If  the  petitioner  elects  to  commit 
herself  to  the  first  alternative  of  the  Uniform  Commissioners'  Act  and 
asks  the  court  to  apply  the  law  of  the  states  where  the  respondent  was 
present  during  the  period  for  which  she  is  seeking  support,  she  may  have 
great  difficulty  in  obtaining  the  evidence  necessary  to  establish  the  facts 
essential  to  recovery  for  past  support.  On  the  other  hand,  it  would  seem 
feasible  and  no  great  injustice  to  the  respondent  if  the  statute  were  to 
require  of  the  respondent  to  show  that  he  was  present  in  states  where 
the  duty  of  support  sought  to  be  imposed  is  not  enforceable  during  all 
or  part  of  the  period  for  which  the  petitioner  is  seeking  support.  Pres- 
ence or  residence  of  the  respondent  during  any  periods  prior  to  the 
commencement  of  the  action,  essential  to  the  petitioner's  cause  of  action 
for  the  purposes  of  recovering  past  support,  are  facts  peculiarly  within 
the  knowledge  of  the  respondent  and  the  proof  of  these  facts  is  available 
to  and  possibly  entirely  under  the  control  of  the  respondent.  It  is  there- 
fore concluded  that  the  burden  of  proving  presence  of  the  respondent 
for  purposes  of  recovery  of  past  support  in  states  where  the  respondent 
would  not  be  charged  with  a  duty  of  support,  should  be  allocated  to  the 
respondent  by  statute. 

The  burden  of  proving  presence  of  P  under  the  second  alternative 
should  of  course  remain  upon  the  petitioner  because  that  is  a  fact  which 
is  peculiarly  within  her  knowledge. 

IV.  Constitutionality  of  the  Acts 

Reciprocal  legislation  generally  and  the  reciprocal  support  acts  in 
particular,  as  distinguished  from  uniform  laws,  have  certain  aspects 
of  operation  which  give  rise  to  constitutional  issues.  The  validity  of 
the  acts  must  therefore  be  tested  in  relation  to  at  least  four  major 
constitutional  principles : 

A.  The  Separation  of  Powers  Doctrine 

B.  The  Due  Process  Clause 

C.  The  Equal  Protection  Clause 

D.  The  Full  Faith  and  Credit  Clause 
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A.  Separation  of  Powers 

( I )   Separation  of  Powers — Delegation  of  Legislative  Function 

All  state  constitutions  provide  that  the  sovereign  power  of  the  state 
is  exercised  by  three  separate  departments — the  legislative,  executive, 
and  judicial  branches.  Forty  state  constitutions  contain  a  specific  pro- 
hibition against  the  exercise  by  personnel  of  one  department  of  power 
properly  belonging  to  either  of  the  others,  but  the  remaining  states  are 
also  committed  to  the  doctrine  of  checks  and  balances,  though  only  by 
implication  and  by  analogy  to  the  Federal  Constitution.^'^'*  There  are 
no  specific  limitations  in  the  United  States  Constitution  upon  the  power 
of  a  state  legislature  to  delegate  its  policy-making  functions.  It  is  con- 
ceivable that  such  delegation  would  contravene  Art.  IV,  Sec.  4,  which 
guarantees  to  every  state  in  the  United  States  a  republican  form  of 
government,^^^  but  the  United  States  Supreme  Court  almost  certainly 
would  refuse  to  invalidate  a  state  statute  on  that  ground.  Following  a 
self-imposed  limitation,  the  Court  has  ruled  that  the  issue  of  guarantee 
to  the  states  of  a  republican  form  of  government  is  a  political  question 
and  not  within  the  scope  of  the  Court's  judicial  powers. ^^"  Therefore, 
any  alleged  invalid  delegation  of  powers  could  only  be  challenged  as  vio- 
lating the  separation  of  powers  doctrine  enunciated  in  state  constitutions. 

The  state  courts,  in  speaking  of  the  doctrine  of  separation  of  powers, 

^''o  Provisions  for  separation  of  powers  into  three  departments  of  government  are 
made  in  the  following  state  constitutions : 

Ala.  (1901)  Art.  3,  §§42,  43;  Ariz.  (1910)  Art.  3;  Ark.  (1874)  Art.  4,  §§  i,  2; 
Cal.  (1879)  Art.  3,  §  i;  Colo.  (1876)  Art.  3 ;  Conn.  (1818)  Art.  2;  Fla.  (1885)  Art.  2; 
Ga.  (1877)  Art.  i,  §1,  par.  23;  Idaho  (1889)  Art.  2  §1;  111.  (1870)  Art.  3;  Ind. 
(1851)  Art.  §1;  Iowa  (1857)  Art.  3,  §  i ;  Ky.  (1890)  §§27,  28;  La.  (1921)  Art.  II, 
§§  I,  2;  Me.  (1819)  Art.  3,  §§  i,  2;  Md.  (1867)  Declaration  of  Rights,  §8;  Mass. 
(1780)  Declaration  of  Rights,  Art.  30;  Mich.  (1908)  Art.  4,  §2;  Minn.  (1857)  Art. 
3,  §1;  Miss.  (1890),  Art.  I,  §§i,  2;  Mo.  (1875)  Art.  3;  Mont.  (1889)  Art.  4,  §1; 
Neb.  (1875)  Art.  2,  §  i ;  Nev.  (1864)  Art.  3,  §  i ;  N.H.(i902)  Bill  of  Rights,  Art.  37; 
N.J.  (1844)  Art.  3,  §  I ;  N.M.  (1911)  Art.  3,  §  i ;  N.C.  (1876)  Art.  i,  §8;  Okla.  (1907) 
Art.  4,  §1;  Ore.  (1857)  Art.  3,  §  i ;  R-I-  (1842)  Art.  3;  S.C.  (1895)  Art.  i,  §14; 
S.D.  (1889)  Art.  2;  Tenn.  (1870)  Art.  2,  §§  i,  2;  Tex.  (1876)  Art.  2,  §  i ;  Utah 
(1895)  Art.  5,  §1;  Vt.  (1793)  c.  2,  §6;  Va.  (1902)  Art.  3,  §39;  W.Va.  (1872)  Art. 
5,  §1;  Wyo.  (1889)  Art.  2,  §1. 

Kansas,  North  Dakota,  Ohio,  Pennsylvania,  Washington,  and  Wisconsin  have  no 
such  specific  provisions.  For  general  discussion  of  the  Separation  of  Powers  Doctrine : 
Green,  "Separation  of  Governmental  Powers,"  29  Yale  L.J.  369  (1920)  ;  Weeks,  "Legis- 
lative Power  versus  Delegated  Legislative  Power,"  25  Geo.  L.J.  314  (1937)  ;  4  Selected 
Essays  on  Constitutional  Law,  Ass'n  of  American  Law  Schools,  pp.  168-550  (1938). 

171  U.S.C.A.  Const.,  Art.  IV,  Sec.  4. 

17^2  Luther  v.  Borden,  7  How.  i,  12  L.  ed.  581  (1849)  ;  Pacific  States  Telephone  & 
Telegraph  Co.  v.  Oregon,  223  U.S.  118,  23  S.Ct.  224,  56  L.  ed.  377  (1912). 
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are  generally  agreed  that  the  legislature  of  a  state  may  not  delegate  to 
the  legislature  of  another  state,  to  the  Congress  of  the  United  States, 
or  to  any  private  person  the  power  to  determine  legislative  policy."^ 
Determination  of  public  policy  is  the  primary  function  of  the  legislature 
the  any  attempts  to  delegate  such  power  is  an  invalid  exercise  of  the 
authority  conferred  by  the  state  constitutions.  In  the  past,  the  courts 
have  held  that  a  state  legislature  does  not  invalidly  delegate  this  legis- 
lative authority  by  adopting  the  law  or  rule  of  the  United  States  Con- 
gress if  such  law  is  already  in  existence.^^*  Such  legislation  does  not 
have  the  effect  of  delegating  the  determination  of  public  policy  to  another 
sovereign  body  but  merely  provides  easy  reference  to  a  legal  standard 
which  the  state  legislature  has  adopted  as  its  own,^"  For  instance,  a 
state  legislature  may  adopt  by  reference  an  existing  Congressional  defi- 
nition of  "net  income"  so  long  as  the  state  statute  does  not  purport  to 
include  future  legislation  within  its  operation.^^®  But  a  state  statute 
adopting  a  definition  of  "intoxicating  liquor"  found  in  a  federal  statute 
to  be  subsequently  enacted  has  been  held  to  be  an  unconstitutional  attempt 
to  delegate  legislative  power.^" 

i'^3  Goodlove  V.  Logan,  217  Iowa  98,  251  N.W.  39  (1933);  State  ex  rel.  Davis  v. 
Fowler,  94  Fla.  752,  114  So.  435  (1927)  ;  People  ex  rel.  Thomson  v.  Barnett,  344  111. 
62,  176  N.E.  108,  76  A.L.R.  1044  (1931)  ;  Maxwell  v.  State,  40  Md.  273  (1874)  (statute 
held  void  which  adopted  as  law  the  "rules  and  regulations,  forms  and  blanks,  prescribed 
and  adopted  by  the  comptroller")  ;  State  v.  Gaunt,  13  Ore.  115,  9  Pac.  55  (1885)  (held 
that  the  legislature  could  not  delegate  to  code  commissioners  power  to  amend  laws)  ; 
Bradshaw  v.  Lankford,  73  Md.  428,  21  Atl.  66  (1891)  followed  in  Brawner  v.  Super- 
visors, 141  Md.  586,  119  Atl.  250  (1922)  (holding  that  the  legislature  cannot  make  the 
operation  of  a  statute  depend  for  its  validity  upon  a  vote  of  the  people  in  a  certain 
district  or  by  general  referendum).  Duff  and  Whiteside  conclude  that  courts  have 
agreed:  "(a)  that  the  legislature  cannot  abdicate  or  delegate  its  general  legislative 
power;  (b)  that  it  can  provide  that  a  statute  shall  become  effective  upon  the  happening 
of  a  contingency,  the  determination  of  which  is  left  to  some  other  person  or  body,  but 
in  the  application  of  this  principle  there  has  been  the  widest  divergence;  (c)  that  the 
legislature  can  delegate  to  others  powers  not  essentially  legislative,  which  it  might 
rightfully  exercise  itself;  (d)  that  the  legislature  may  grant  extensive  powers  of  local 
self-government  to  municipalities  and  other  established  political  subdivisions."  From 
"Delegata  Potestas  Non  Potest  Delegari,"  P.  W.  Duff  and  Horace  E.  Whiteside  in 
14  Cornell  L.Q.  168  (1929)  at  191-192.  For  general  discussion  see  also  Rottschaefer, 
Handbook  of  American  Constitutional  Law   (1939)  72  ff. 

17*  Underwood  Typewriter  Co.  v.  Chamberlain,  94  Conn.  47,  108  Atl.  154,  (1919) 
affirmed  254  U.S.  113,  41  S.Ct.  45,  65  L.  ed.  165  (1920)  ;  Featherstone  v.  Norman,  170 
Ga.  370,  153  S.E.  58,  70  A.L.R.  449  (1930)  ;  Com.  v.  Warner  Bros.  Theatres,  345  Pa. 
270,  27  A.  2d  62  (1942)  ;  Santee  Mills  v.  Query,  122  S.C.  158,  115  S.E.  202  (1922)  ; 
Kentucky  Tax  Commission  v.  Sandmann,  300  Ky.  423,  189  S.W,  2d  407,  166  A.L.R. 
512  (1945)  ;  Pierce- Arrow  Motor  Corp.  v.  Mealey,  270  App.  Div.  286,  59  N.Y.S.  2d 
568  (1946). 

175  Rottschaefer,  Handbook  of  American  Constitutional  Law  (1939)  79- 

176  Underwood  Typewriter  Co.  v.  Chamberlain,  94  Conn.  47,  108  Atl.  154  (1919)- 

177  Where  a  state  has  adopted  the  prospective  laws  of  the  United  States  or  of  another 
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Reciprocal  laws  are  contingent  or  conditional  in  character,  being 
dependent  for  their  effectiveness  upon  an  event  or  act  beyond  the  control 
of  the  enacting  legislature,  i.e.,  passage  by  the  legislature  of  another 
state  of  a  similar  law.  Normally,  the  law  itself  recites  the  necessity  for 
reciprocity  or  similarity  of  enactment  by  other  states  as  is  the  case  with 
reciprocal  support  laws.  In  at  least  one  state  it  has  been  urged  that  there 
is  an  unconstitutional  delegation  of  legislative  authority  in  this  type  of 
conditional  legislation. ^^^ 

Most  reciprocal  statutes  do  not  involve  a  delegation  of  the  pohcy- 
making  function.  While  it  is  true  that  a  statute  enacted  by  one  state  is 
in  fact  dependent  for  its  effectiveness  upon  a  policy  declaration  and 
similar  enactment  by  the  legislature  of  another  state,  the  second  state 
does  not  legislate  or  make  policy  decisions  for  the  enacting  state.  Cer- 
tainly, it  is  not  difficult  to  see  that  the  self-interest  of  a  state  is  sufficiently 
dominant  to  prompt  a  legislature  to  make  effective  operation  of  laws 
dependent  upon  a  condition  precedent  and  to  impose  the  requirement 
that  they  will  be  ineffective  unless  other  jurisdictions  whose  residents 
are  intended  to  benefit  by  the  legislation  are  prepared  to  conform  to  the 
public  policy  expressed  in  the  reciprocal  act  of  the  enacting  state. 

state,  the  prevailing  view  seems  to  be  that  it  is  an  unconstitutional  delegation  of  power. 
State  V.  Firemen's  Fund  Ins.  Co.,  223  Ala.  134,  134  So.  858  (1931)  ;  Clark  v.  Port  of 
Mobile,  67  Ala.  217  (1880)  ;  Opinion  of  Justices,  239  Mass.  606,  133  N.E.  453  (1921)  ; 
State  V.  Intoxicating  Liquors,  121  Me.  438,  117  Atl.  588  (1922)  ;  Scottish  Ins.  Co.  v. 
Phoenix  Trust  Co.,  28  Ariz.  22,  235  Pac.  137  (1925).  Contra:  N.Y.  v.  Fire  Ass'n  of 
Phila.,  92  N.Y.  311  (1883),  aff'd  119  U.S.  no,  7  S.  Ct.  108  (1886);  Stanton  v. 
Board  of  Supervisors  of  Essex  County,  191  N.Y.  428,  84  N.E.  380  (1908)  ;  Home  Ins. 
Co.  v.  Swigert,  104  111.  653  (1882).  See  also  "The  Adoption  by  States  of  Present  and 
Future  Federal  Legislation,"  by  James  R.  Withrow,  20  Cornell  L.Q.  504  (1935). 

Other  federal  legislation  has  presented  the  problem  acutely.  State  laws  supplementing 
the  National  Industrial  Recovery  Act  (48  Stat.  195)  when  it  was  in  force,  provided 
that  codes  approved  or  modified  by  federal  authorities  should  have  the  force  of  law  in 
such  states.  With  three  dissents  such  an  act  was  held  invalid  in  Darweger  v.  Staats, 
267  N.Y.  290,  196  N.E.  61  (1935).  A  different  result  was  reached  by  a  court  in  Cali- 
fornia. Ex  Parte  Lasswell,  i  Cal.  App.  2d  183,  36  P.  2d  678  (1934).  For  similar  prob- 
lems imder  the  Agricultural  Adjustment  Act  (7  U.S.C.A.  §601  et  seq.),  see  Griffiths 
v.  Robinson,  181  Wash.  438,  43  P.  2d  977  (1935)  ;  Uhden  Inc.  v.  Greenough,  181  Wash. 
412,  43  P.  2d  983,  98  A.L.R.  1 181  (1935). 

i''^  The  validity  of  retaliatory  legislation  was  denied  in  some  of  the  older  cases. 
Clark  and  Murrell  v.  The  Port  of  Mobile,  67  Ala.  217  (1880),  and  State  v.  Firemen's 
Fund  Ins.  Co.,  223  Ala.  134,  134  So.  858,  77  A.L.R.  i486  (1931)  are  the  only  decisions 
in  which  retaliatory  tax  legislation  was  not  sustained  as  being  constitutional.  Among 
the  decisions  upholding  retaliatory  legislation  are :  Home  Ins.  Co.  v.  Swigert,  104  111. 
653  (1882)  ;  State  ex  rel.  Baldwin  v.  Insurance  Co.  of  N.A.,  115  Ind.  257,  17  N.E.  574 
(1888);  State  ex  rel.  Texas  Co.  v.  Dickinson,  79  N.J.L.  292,  75  Atl.  803  (1910)  ; 
Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672  (1883).  Note  Lindsay,  "Reciprocal  Legislation," 
25  Poll.  Sc.  Q.  435  (1910). 
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In  at  least  one  respect,  the  reciprocal  support  statutes  present  a  special 
problem  as  compared  to  previously  enacted  legislation  of  a  reciprocal 
nature.  The  acts  merely  provide  a  procedural  framework  for  enforce- 
ment of  support  duties;  they  make  no  attempt  to  define  the  substantive 
duty  of  support.  Therefore,  reference  is  not  merely  to  the  passage  of  a 
reciprocal  act  but  it  is  also  necessary  to  ascertain  what  substantive  duties 
of  support  are  imposed  by  other  statutes  and  court  decisions  of  sister 
states.  Moreover,  the  conflicts  rules  of  the  New  York  and  Uniform 
Commissioners'  Acts  entail  reference  to  future  laws  of  other  states.  The 
objection  arises  not  so  much  from  a  necessity  for  reference  to  the  laws 
of  other  states  as  from  the  fact  that  public  policy  regarding  substantive 
duties  of  support  may  be  determined  by  future  legislation  of  another 
state.  Whether  a  respondent  may  or  may  not  be  charged  with  a  duty 
of  support  in  a  reciprocal  action  by  the  court  of  one  state  depends  on 
what  the  law  happens  to  be  in  the  states  to  which  the  court  makes  ref- 
erence under  a  given  conflicts  rule.  Nonetheless,  it  is  submitted  that 
basically  there  is  no  greater  objection  constitutionally  to  the  support 
acts  than  to  other  reciprocal  laws  merely  because  the  scope  of  a  reciprocal 
support  order  in  the  responding  state  may  be  affected  by  a  future  change 
in  policy  of  another  state.  The  same  argument  which  in  the  past  has 
upheld  the  validity  of  reciprocal  legislation  applies  equally  to  the  support 
acts.^'^^  The  legislature  still  does  nothing  more  than  condition  the  opera- 
tion of  a  statute  upon  enactment  of  a  similar  law  in  another  state  and 
the  act  remains  in  force  with  respect  to  any  other  state  for  so  long  as 
such  other  state  retains  similar  legislation.  Duties  of  support  presently 
enforceable  under  the  act  of  one  state  may  be  modified  at  some  future 
date.  Nonetheless,  this  does  not  mean  that  one  state  has  usurped  the 
policy-making  function  of  another  state.  It  merely  means  that  a  condi- 
tion has  occurred  which  will  cause  the  statute  of  one  state  to  become 
effective  with  regard  to  cases  arising  between  the  two  states  in  which  a 
new  statutory  obligation  of  support  is  sought  to  be  enforced.  It  is 

1^9  Judge  Pope  of  the  United  States  Court  of  Appeals  (9th  Circuit)  aptly  expressed 
the  policy  argument  which  favors  the  enactment  of  conditional  legislation :  ".  .  .  There 
are  of  course  many  cases  which  have  held  attempts  by  a  legislative  body  to  incorporate 
provisions  into  its  enactments  by  reference  to  future  acts  or  amendments  by  other 
legislatures,  to  be  invalid.  But  where  it  can  be  said  that  the  attempt  to  make  the  local 
law  conform  to  future  changes  elsewhere  is  not  a  mere  labor-saving  device  for  the 
legislators,  but  is  undertaken  in  order  to  attain  a  uniformity  which  is  in  itself  an 
important  object  of  the  proposed  legislative  scheme,  there  are  a  number  of  precedents 
for  an  approval  of  this  sort  of  thing.  Reciprocal  and  retaliatory  legislation  falls  in  this 
category  .  .  ."  Alaska  S.  S.  Co.  v.  Mullaney,  180  F.  2d  805,  at  816  (i95o)-  With  regard 
to  scope  and  process  of  reciprocal  legislation,  see  Joseph  R.  Starr,  "Reciprocal  and 
Retaliatory  Legislation  in  the  American  States,"  21  Minn.  L.  Rev.  371  (i937)' 
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therefore  perfectly  possible  that  in  195 1  a  respondent  may  be  ordered 
to  support  only  his  wife  and  minor  children  by  the  responding  court  of 
state  A.  In  1952,  state  B  passes  a  law  requiring  that  parents  be  supported 
by  adult  children.  This  would  oblige  the  courts  of  state  A  to  enforce 
such  obligation,  not  because  state  A  has  passed  a  statute  which  created 
a  new  legal  relationship  but  because  state  B  has  met  a  condition  by 
enacting  a  substantive  support  law  which,  under  the  reciprocal  act  of 
state  A,  becomes  operative  in  all  cases  arising  between  states  A  and  B 
wherein  parents  seek  maintenance  from  their  adult  children. 

It  is  concluded  that  the  operation  of  the  reciprocal  support  acts  does 
not  basically  differ  from  other  legislation  of  this  type  which  has  been 
upheld  as  a  valid  exercise  of  legislative  authority  under  the  separation 
of  powers  doctrine.  The  difference,  if  any,  is  one  of  degree  inasmuch 
as  reciprocal  support  laws  depend  for  their  effectiveness  upon  more  than 
one  contingency;  i.e.,  enactment  by  another  state  of  a  similar  procedural 
statute  and  enactment  by  the  other  state  of  substantive  support  legisla- 
tion regarding  which  the  enacting  state  has  already  made  a  policy 
declaration. 

(2)   Separation  of  powers — Delegation  of  judicial  functions 

Any  support  decree  issued  under  the  provisions  of  a  reciprocal  statute 
is  the  result  of  cooperative  effort  by  the  courts  of  two  states.  Each 
participating  tribunal  is  given  jurisdiction  over  certain  phases  of  the 
proceedings. 

The  initiating  court  is  given  authority  to  receive  and  hear  petitions, 
to  determine  whether  the  petitioner  is  prima  facie  entitled  to  support, 
to  ascertain  whether  the  responding  state  may  obtain  jurisdiction  over 
the  respondent,  to  verify  and  transmit  the  petition  to  the  responding 
court,  to  take  such  evidence  as  may  be  necessary  if  the  suit  is  contested, 
to  make  recommendations  regarding  testimony  heard  by  the  initiating 
court,  and  to  receive,  disburse,  and  keep  full  accounting  of  payments 
made  under  the  reciprocal  orders. 

The  responding  court  has  power  to  receive  petitions,  summon  the 
respondent,  hold  hearings  and  take  evidence  offered  by  the  respondent, 
decide  the  case  on  the  basis  of  all  findings,  make  orders  for  both  past 
and  future  support,  determine  the  amount  and  method  of  payment, 
transmit  such  payments  to  the  initiating  court  for  a  remittance  to  the 
petitioner,  and  to  keep  a  full  accounting  of  all  disbursements.  Both 
courts  have  power  to  order  the  taking  of  testimony  by  deposition  and 
written  interrogatories. 
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Traditionally,  the  courts  have  limited  themselves  to  the  exercise  of 
judicial  functions  which  they  have  construed  to  include  the  adjudication 
of  "cases"  or  "controversies."  However,  the  finest  line  of  distinction 
exists  between  what  is  termed  by  the  courts  a  "judicial  function"  and  a 
"nonjudicial  function."  Perhaps  the  most  that  can  be  said  is  that  if  the 
court  is  given  power  by  law  to  perform  acts  which  are  purely  of  a  legis- 
lative character  or  if  the  court  is  called  upon  to  perform  purely  executive 
functions,  the  delegation  is  invalid.^^°  For  example,  statutes  giving  the 
court  authority  to  appoint  subordinate  judicial  officers  has  been  held 
valid  as  conferring  a  power  which  is  incidental  to  the  administration  of 
justice  even  though  the  act  of  appointment  is  traditionally  an  executive 
function.^^^  By  the  same  token  the  statutes  which  empower  the  court  to 
determine  the  existence  of  certain  facts  and  impose  the  duty  on  the 
court  to  enter  an  order  on  the  basis  of  the  finding  of  fact  have  been  held 
valid  if  the  court  has  not  been  given  discretion  to  formulate  legislative 
policy.^^^  On  the  other  hand,  a  recent  Michigan  statute  was  declared 
unconstitutional  because  it  delegated  certain  executive  functions  to 
judicial  officers.  Michigan's  Bonine-Tripp  Law  which  created  an  ad- 
ministrative board  for  the  compulsory  arbitration  of  labor  disputes 
directed  that  a  circuit  court  judge  should  be  a  member  of  the  board. 
The  Supreme  Court  of  Michigan  held  the  statute  void  as  an  attempt  by 
the  legislature  to  confer  upon  judicial  officers  nonjudicial  powers  and 
duties  in  violation  of  the  separation  of  powers  doctrine  of  the  Michigan 
constitution.^®^ 

ISO  Springer  v.  Government  of  the  Philippine  Islands,  277  U.S.  189,  48  S.  Ct.  480, 
72  L.  ed.  845  (1928)  ;  Rottschaefer,  Handbook  of  American  Constitutional  Law  (1939) 
p.  50;  Ex  Parte  Bess,  152  S.C.  410,  150  S.E.  54,  65  A.L.R.  1459  (1929)  ,"  State  ex  rel. 
Worrell  v.  Carr,  129  Ind.  44,  28  N.E.  88,  13  L.R.A.  177,  28  Am.  St.  Rep.  163  (1891)  ; 
In  Re  Siblerud,  148  Minn.  347,  182  N.W.  168  (1921)  ;  In  Re  Opinion  of  the  Justices, 
237  Mass.  619,  131  N.E.  29  (1921). 

181  People  V.  Hoffman,  116  111.  587,  5  N.E.  596,  56  Am.  Rep.  793,  (1886)  ;  Minsinger 
V.  Rau,  236  Pa.  327,  84  Atl.  902,  Ann.  Cas.  1913  E,  1324  (1912)  ;  Fox  v.  McDonald, 
loi  Ala.  51,  13  So.  416,  21  L.R.A.  529  (1893). 

182  State  V.  Ueland,  30  Minn.  29,  14  N.W.  58  (1882)  ;  City  of  Burlington  v.  Lee- 
brick,  43  Iowa  252  (1876)  (valid  delegation)  ;  People  ex  rel.  Shumway  v.  Bennett,  29 
Mich.  451,  18  Am.  Rep.  107  (1874)   (not  a  valid  delegation). 

183  Local  710,  Transport  Workers  Union  of  America  v.  Genesee  County  Circuit 
Judge,  322  Mich.  332,  34  N.W.  2d  71  (1948)  ;  distinguish  Wayne  Village  President  v. 
Village  Clerk,  323  Mich.  592  (1949),  and  note  the  dissent  in  Kunzig  v.  Liquor  Control 
Commission,  327  Mich.  474  (1950).  See  Note  47  Mich.  L.  Rev.  242  (1949).  It  is  no 
secret  that  the  methods  of  today's  Domestic  Relations  Court  are  not  common  law 
methods  but  rather  are  "instruments  forged  by  a  jurisprudence  which  realizes  that 
law,  like  medicine,  is  social  engineering."  The  Child,  The  Family,  And  The  Court, 
U.  S.  Dept.  of  Labor,  Children's  Bureau  Publication  No.  193  (1929)  p.  4.  Breckinridge, 
Social  Work  and  the  Courts,  U.  of  Chicago  Social  Service  Series   (1934)  p.  21  ff. 
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Keeping  in  mind  the  difficulty  the  courts  have  had  in  drawing  a  line 
between  judicial  and  nonjudicial  functions,  the  reciprocal  acts  should 
be  carefully  reviewed  to  determine  whether  they  fall  within  the  scope  of 
the  doctrinal  limitations  in  any  given  state. 

All  functions  of  the  court  when  acting  in  responding  capacity  would 
appear  to  be  clearly  judicial  in  character.  The  nearest  thing  to  a  non- 
judicial function  imposed  upon  the  court  are  those  duties  conferred  upon 
it  in  connection  with  the  details  of  collection,  disbursement  and  account- 
ing. This  is  a  type  of  administrative  function  which  is  simply  corollary 
to  the  exercise  of  the  court's  normal  judicial  function  and  necessary  to 
assure  compliance  with  the  terms  of  the  order.  Traditionally,  courts  of 
equity,  and  in  particular  domestic  relations  courts,  have  been  given  simi- 
lar duties  to  perform.  The  practice  of  having  the  clerk  of  court  or  an 
agency  of  the  court  follow  up  installment  payments  of  equitable  decrees 
is  not  new  and  has  indeed  never  been  seriously  questioned  as  an  unconsti- 
tutional delegation  of  executive  power  to  the  judiciary  branch. 

When  the  court  acts  in  an  initiating  capacity  a  more  difficult  constitu- 
tional problem  arises.  The  duties  of  the  initiating  court  include  many 
of  the  duties  given  to  the  responding  court  but  the  initiating  court  does 
not  hear  or  decide  a  "case"  or  "controversy."  The  question  is  whether 
the  removal  of  the  actual  hearing  of  the  case  to  the  responding  court 
makes  the  remaining  duties  of  the  initiating  court  unconstitutional  as 
being  a  delegation  of  nonjudicial  functions.  This  writer  is  convinced 
that  the  removal  of  one  function  which  is  definitely  judicial  from  a 
group  of  functions  which  have  been  traditionally  termed  judicial  does 
not  result  in  the  remaining  functions  being  deemed  nonjudicial. 

In  determining  whether  the  initiating  court's  functions  are  judicial 
it  is  particularly  important  to  recognize  that  the  field  of  domestic  rela- 
tions has  long  been  singled  out  as  deserving  of  special  consideration  and 
treatment.  For  some  time  now  juvenile,  family,  and  domestic  relation 
courts  have  been  in  existence  in  a  majority  of  states.  Those  courts  are 
staffed  not  only  with  judges  but  also  with  medically  and  socially  trained 
personnel  so  that  the  human  factors  involved  in  each  case  may  be  given 
the  utmost  attention.  The  modern  family  court  performs  any  number 
of  functions  which  are  not  thought  of  as  being  typically  judicial  in 
nature.  The  courts  have  come  to  realize  that  typically  judicial  powers 
are  not  the  most  effective  means  to  handle  domestic  relations  problems. 
Traditional  judicial  powers  of  the  courts  are  employed  only  as  a  means 

presents  a  discussion  of  the  principle  of  separation  of  powers  as  applied  to  welfare  and 
domestic  relations  court  proceedings.  The  author  indicates  that  the  social  and  judicial 
functions  of  the  court  overlap. 
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of  last  resort  after  all  attempts  of  reconciliation  and  amicable  settlement 
of  family  differences  have  failed  to  produce  a  satisfactory  solution. 
Moreover,  the  domestic  relations  trial  presents  a  picture  entirely  different 
procedurally  from  that  of  a  normal  trial  in  the  court  of  general  juris- 
diction. The  rules  of  evidence  are  relaxed.  Hearsay  evidence  is  admissi- 
ble and  any  facts  which  may  serve  to  clarify  the  reasons  for  the  domestic 
controversy  are  within  the  framework  of  relevancy.  Many  states  have 
established  special  agencies  which  operate  under  the  direction  of  the 
court  and  are  entrusted  with  the  task  of  administering  the  details  of 
enforcement  of  support  and  alimony  orders.  The  Friend  of  Court  sys- 
tem of  Michigan  demonstrates  that  certain  administrative,  investigatory, 
and  fact-finding  functions  may  be  performed  by  an  agency  of  the  court 
if  necessary  to  promote  a  more  efficient  method  of  law  enforcement.'^^* 
These  agencies  are  particularly  well  equipped  as  to  personnel  and  experi- 
ence to  handle  details  of  collection  and  disbursement  of  orders  entered 
after  a  reciprocal  support  proceeding. 

Moreover,  it  would  be  unrealistic  to  regard  the  initiating  proceeding 
in  a  vacuum.  The  same  court  is  designated  by  the  reciprocal  acts  to  act 
in  both  an  initiating  and  responding  capacity.  The  task  of  the  initiating 
court  is  an  integral  part  of  the  single  legal  proceeding  designed  to 
overcome  the  limitations  which  prevent  interstate  enforcement  of  sup- 
port orders.  The  proceeding,  when  taken  as  a  whole,  produces  a  legally 
binding  decision  and  an  enforceable  decree.  The  initiating  court,  al- 
though it  does  not  actually  render  orders  and  decrees,  is  in  fact  partici- 
pating in  a  larger  proceeding  which  is  adversary  in  nature  and  the 
functions  which  it  performs  are  necessary  to  the  administration  of 
justice.  Moreover,  many  of  the  functions  of  the  initiating  court  are 
typically  judicial  in  nature.  For  example,  the  court  determines  the 
adequacy  of  the  petition  and  problems  of  jurisdiction. 

Apparently,  there  are  no  reported  cases  in  which  the  extra-judicial 
functions  of  the  modern  family  court  have  been  challenged  as  an  uncon- 

is*  "Said  'Friend  of  the  Court'  shall  have  full  power  by  citation  or  other  order  duly 
issued  by  the  circuit  court  to  compel  the  attendance  of  witnesses  to  take  testimony 
and  to  do  each  and  every  thing  necessary,  including  the  taking  of  contempt  proceedings, 
to  collect  any  and  all  delinquent  payments  due  said  dependent  minor  children,  to  make 
recommendations  to  the  circuit  courts  for  the  betterment  of  the  conditions  of  said 
dependent  minor  children  .  .  ."  Mich.  Stat.  Ann.,  §  25.173.  The  constitutionality  of 
the  statute  was  upheld  in  Metzinger  v.  Metzinger,  310  Mich.  335  (1945)  provided  the 
defendant  is  afforded  a  full  and  fair  hearing  in  court  before  the  court  acts  on  the 
recommendations  of  the  Friend  of  the  Court.  Edward  Pokorny,  "Friend  of  Court — 
A  Remarkable  Success,"  2  Va.  Law  Weekly  Dicta  i  (1950),  explaining  from  a  practical 
point  of  view  the  part  the  Friend  of  the  Court  plays  as  advisor  and  fact  finder  of  the 
court. 
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stitutional  delegation  of  nonjudicial  functions.  The  types  of  cases  which 
the  court  has  declared  an  unconstitutional  delegation  of  the  nonjudicial 
function  have  usually  involved  the  imposition  of  a  burden  upon  the 
judicial  system  which  places  the  court  in  an  area  of  public  dispute  rather 
than  private  dispute.  With  these  factors  in  mind,  it  is  highly  doubtful 
that  any  court  would  declare  the  duties  of  the  initiating  state  court  to 
be  nonjudicial.^^' 

Practically  speaking,  there  are  a  number  of  reasons  why  it  is  recom- 
mended that  the  same  judicial  tribunal  handle  both  ends  of  the  reciprocal 
proceeding.  That  experience  will  promote  integration  and  greater  effi- 
ciency in  the  administration  of  a  two-state  procedure.  Moreover,  the 
courts  will  be  able  to  eliminate  spurious  and  nuisance  litigation  at  an 
early  date  because  the  initiating  court  is  given  the  power  to  dismiss 
petitions  if  the  claimant  fails  to  present  a  prima  facie  case.  The  fact  that 
a  petition  must  be  presented  to  a  court  at  an  initial  stage  in  itself  will  dis- 
courage the  nuisance  litigator.  No  such  deterrent  would  exist  if  all 
complaints  would  be  automatically  forwarded  by  an  administrative 
agency  to  the  responding  court. 

However,  if  some  courts  should  find  compelling  reasons  to  declare 
the  functions  of  the  initiating  court  nonjudicial  and  therefore  unconsti- 
tutional, it  would  not  mean  that  the  general  scope  and  purpose  of  the 
acts  would  be  destroyed.  The  defect  could  be  corrected  by  delegating  the 
duties  of  the  initiating  court  to  an  administrative  agency.  Such  an  agency 
could  act  as  a  representative  of  the  petitioner  in  receiving,  preparing, 
and  forwarding  complaints  to  the  responding  court.  Evidence  to  sup- 
port the  petitioner's  case  could  be  presented  in  the  responding  court  by 
the  use  of  depositions.  Examinations  and  cross-examinations  of  wit- 
nesses could  be  conducted  exclusively  by  the  use  of  interrogatories. 

B.  Due  Process  and  the  Taking  of  Evidence 

The  scope  of  judicial  functions  which  the  initiating  court  is  directed 
to  perform  varies  substantially  in  the  four  types  of  acts.  Under  the 
Uniform  Commissioners'  Act,  the  initiating  court  merely  finds  that  the 
petition  alleges  a  prima  facie  case  for  support,  sufficient  so  that  judgment 
for  the  petitioner  could  be  rendered  if  the  respondent  had  actually  moved 
to  dismiss  the  claim.  The  petition  is  transmitted  to  the  responding  state 

185  Parker's  final  conclusion  in  a  recent  re-evaluation  of  the  separation  of  powers 
doctrine  is  that  "it  is  perhaps  inaccurate  to  speak  of  separation  of  powers  as  a  basic 
constitutional  principle.  All  that  is  left  of  it  seems  to  be  an  expedient  of  government 
procedure."  Parker,  "Separation  of  Powers  Revisited,  Its  Meaning  to  Administrative 
Law,"  49  Mich.  L.  Rev.  1009  at  1038,  (1951). 
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without  determination  whether  jurisdiction  over  the  respondent  or  his 
property  may  be  obtained  in  the  responding  state.  Of  the  states  which 
have  adopted  this  act,  only  Washington  provides  that  the  courts  of  both 
the  responding  and  initiating  state  shall  have  power  to  order  testimony  to 
be  taken  in  either  or  both  states  by  deposition  or  written  interrogatories. 

The  Virginia  Act  also  limits  the  initiating  court  to  a  finding  that  the 
petitioner  has  made  out  a  prima  facie  case  and  she  is  "in  need  of  sup- 
port." Interrogatories  and  depositions  for  the  purpose  of  perpetuating 
evidence  are  authorized. 

The  New  York  Act,  however,  provides  for  a  larger  scope  of  functions 
by  the  initiating  court.  To  begin  with,  the  court  only  has  to  find  that  a 
prima  facie  case  has  been  alleged,  that  jurisdiction  over  the  respondent 
may  be  obtained  in  the  responding  state,  and  that  it  is  impossible  to 
serve  process  on  the  respondent  in  the  initiating  state.  However,  if  the 
respondent  contests  the  claim  of  the  petitioner,  the  hearing  shifts  back 
to  the  initiating  state  and  any  testimony  of  the  petitioner  is  heard  there. 
Moreover,  the  initiating  court,  after  hearing  all  the  evidence  so  pre- 
sented, makes  a  recommendation  based  on  all  proofs  and  evidence. 
Depositions  and  written  interrogatories  may  be  used  to  examine  and 
cross-examine  the  witnesses  in  each  court. 

In  New  Jersey  the  action  is  commenced  by  the  filing  of  a  petition  and 
the  taking  of  the  petitioner's  testimony.  The  court  may  also  order  that 
copies  of  probation  or  welfare  reports  be  included  in  the  record  to  be 
transmitted  to  the  responding  state.  The  initiating  court  is  given  author- 
ity to  make  recommendations  based  on  the  evidence  which  it  has  heard 
and  any  reports  ordered.  The  parties  have  the  right  to  cross-examine 
each  other  by  means  of  depositions  and  written  interrogatories,  but 
only  upon  order  of  the  court. 

Procedurally,  the  Fourteenth  Amendment  of  the  United  States  Con- 
stitution requires  that  an  interested  party  be  given  notice  of  the  com- 
plaint, a  fair  hearing,  and  a  reasonable  opportunity  to  present  evidence 
and  to  answer  any  allegations  or  claims  made  against  him.^^^  In  civil 
actions  it  is  not  necessary  that  the  defendant  be  confronted  with  wit- 
nesses against  him;  it  is  therefore  proper  for  the  responding  court  to 

18S  "Undoubtedly  where  life  and  liberty  are  involved,  due  process  requires  that  there 
be  a  regular  course  of  judicial  proceedings,  which  imply  that  the  party  to  be  affected 
shall  have  notice  and  an  opportunity  to  be  heard;  so,  also,  where  title  or  possession  of 
property  is  involved."  Field,  J.,  in  Hagar  v.  Reclamation  Dist.  No.  108,  iii  U.S.  701, 
708,  4  S.  Ct.  663,  667  (1884)  ;  see  also  Davidson  v.  New  Orleans,  96  U.S.  97,  24  L.  ed. 
616  (1877)  ;  Morgan  v.  United  States,  304  U.S.  i,  58  S.  Ct.  773  (1938)  ;  3  Willoughby, 
Constitutional  Law  (1929)  §§  1113-1120;  Rottschaefer,  Handbook  of  American  Consti- 
tutional Law  ( 1939)  p.  824  et  seq. 
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admit  evidence  taken  outside  its  jurisdiction.  Modern  cases  supply  ade- 
quate authority  for  permitting  a  party  plaintiff  to  offer  his  testimony 
from  without  the  state  in  all  cases  where  a  strong  showing  of  necessity 
is  made  by  the  plaintiff,  so  long  as  proper  procedural  safeguards  are 
maintained."^  That  such  a  necessity  exists  is  scarcely  open  to  argument 
because  the  reciprocal  acts  were  primarily  devised  to  make  available  a 
simplified  and  less  expensive  procedure  which  would  be  within  reach  of 
indigent  and  needy  dependents  or  welfare  agencies  furnishing  them  with 
support. 

The  New  York  and  New  Jersey  acts  direct  the  initiating  court  to 
make  certain  "recommendations"  based  on  the  testimony  given  by  the 
petitioner  and  any  reports  which  the  court  may  order  to  be  included  in 
the  materials  to  be  forwarded  to  the  responding  court.  The  idea  of 
having  a  court  of  law  recommend  rather  than  decide  a  case  is  some- 
what foreign  to  a  traditional  concept  of  the  judicial  function.  At  least 
one  writer  has  argued  that  the  court's  recommendations  might  contra- 
vene the  due  process  guaranties  of  the  Constitution  because  the  language 
of  the  statute  is  ambiguous  and  admits  of  two  interpretations."^  The 
contention  is  that  such  recommendations  would  be  objectionable  if  the 
statute  is  construed  to  mean  that  the  initiating  court  may  recommend 
final  disposition  of  the  case  after  hearing  only  the  evidence  presented  by 
the  petitioner.  On  the  other  hand,  if  the  statute  only  intends  that  the 
court  should  comment  on  the  evidence,  give  an  opinion  regarding  the 
credibility  of  witnesses,  and  recommend  whether  the  case  should  be 
continued  or  suspended,  the  recommendations  are  less  likely  to  become 
controversial. 

The  position  of  the  initiating  court  in  hearing  the  evidence  of  the 
petitioner  is  very  similar  to  that  of  any  officer  authorized  by  statute  to 
take  depositions  except  for  the  fact  that  the  court  is  empowered  to  make 
recommendations.  In  testing  the  fairness  of  this  phase  of  the  reciprocal 
procedure,  it  is  unrealistic  to  consider  the  validity  of  a  court's  recom- 
mendations by  standards  of  traditional  single  court  proceedings.  Assume 
that  the  respondent  has  denied  liability  and  offered  evidence  to  prove 

187  Laurel  Printing  and  Publishing  Co.  v.  James,  6  Boyce  (Del.)  185,  97  Atl.  601 
(1916)  ;  Garrett's  Estate,  35  Pa.  D  &  C  367  (1939)  ;  Finesey  v.  Minor,  45  Ohio  App. 
337,  186  N.E.  924  (1933)  ;  Advertisers  Exchange  v.  Bleich,  40  Ohio  Abs.  212,  57  N.E, 
2d  91  (1943)  ;  In  People  v.  Graber,  397  111.  522,  at  527,  74  N.E.  2d  865  (1947)  the  court 
stated  that  "we  know  of  no  rule  or  statute  .  .  .  which  requires  the  plaintiff  to  personally 
appear  before  the  court  in  order  to  prosecute  his  suit." 

188  Comment,  "The  New  Uniform  Support  of  Dependents  Act,"  45  111.  L.  Rev.  252, 
at  p.  260,  (1950). 
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that  the  petitioner  is  not  entitled  to  support.  The  scene  now  shifts  back 
to  the  initiating  court  where  the  petitioner  has  an  opportunity  to  intro- 
duce evidence  and  present  witnesses  to  controvert  the  denials  of  the 
respondent.  At  this  time  the  petitioner  may  call  upon  the  probation 
department  of  the  court,  the  Friend  of  Court,  the  welfare  agency,  and 
other  parties  have  knowledge  of  the  facts.  The  personal  circumstances 
of  the  petitioner  will  be  disclosed  and  the  court  can  form  an  opinion 
with  regard  to  the  equities  in  the  case  because  he  already  has  before 
him  the  testimony  which  the  respondent  has  given  in  the  responding 
court.  On  the  facts  as  they  appear  on  the  record,  the  judge  then  makes 
his  recommendations  which  are  merely  intended  to  be  a  comment  on 
the  relative  equities  of  the  case  as  he  sees  them.  Naturally,  the  opinion 
of  the  judge  will  have  some  effect  upon  the  decision  of  the  responding 
court.  It  is  certainly  so  intended.  The  functions  of  the  initiating  court 
may  in  some  ways  be  likened  to  the  finding  of  facts  and  balancing  of 
equities  which  a  master  in  chancery  performs  in  special  equitable  pro- 
ceedings. It  must  not  be  forgotten  that  the  case  is  not  concluded  once 
the  record  is  returned  to  the  responding  court.  Both  parties  at  all  times 
have  the  privilege,  within  such  limits  as  the  court  deems  proper,  to 
examine  and  cross-examine  the  witnesses  of  the  opposing  party  by  means 
of  depositions  and  written  interrogatories.  Thus,  even  if  the  initiating 
court  has  formed  a  biased  opinion,  and  has  failed  to  bring  out  all  per- 
tinent facts,  the  respondent  has  a  chance  to  supply  the  missing  evidence 
by  propounding  pertinent  questions  to  the  witnesses  of  the  petitioner. 
Moreover,  it  would  be  a  mistake  to  overemphasize  the  part  which  the 
initiating  court's  comment  plays  in  influencing  disposition  and  decision 
on  the  substantive  issues  of  the  case;  ultimately,  the  responding  court 
is  its  own  arbiter  and  issues  an  order  which  is  based  on  its  own  findings 
of  facts  and  legal  conclusions. 

However,  there  is  a  possibility  of  regarding  the  procedure  as  giving 
the  petitioner  an  unfair  advantage.  All  the  acts  are  specific  in  providing 
that  there  shall  be  a  petitioner's  representative  in  the  responding  state. 
This  is  done  in  order  to  give  the  responding  court  jurisdiction  over  the 
parties.  But  it  is  also  provided  in  most  of  the  acts  that  the  representative 
shall  be  present  throughout  the  proceedings,  presumably  to  look  after 
the  petitioner's  interest.  This  representative  is  in  court  when  the  respond- 
ent offers  his  testimony  and  he  will  be  able  to  impeach  any  witnesses  of 
the  respondent  or  the  respondent  himself  in  open  court.  The  respondent 
has  no  such  representative  in  the  initiating  court  and  would  be  at  a 
disadvantage  because,  as  a  practical  matter,  impeachment  of  witnesses 
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is  less  effective  through  the  medium  of  written  interrogatories  than 
through  direct  examination  of  the  witnesses. 

In  the  final  analysis,  however,  the  respondent  is  not  at  an  unfair 
disadvantage.  If  he  feels  that  his  position  is  prejudiced  because  he  must 
cross-examine  the  petitioner's  witnesses  by  long  distance  methods,  he 
may  always  choose  to  return  to  the  initiating  state  to  conduct  his  defense 
more  directly  and  efficiently.  This  is  the  very  kind  of  choice  to  which  a 
litigant  is  put  whenever  written  interrogatories  are  used. 

As  to  the  merits  of  permitting  recommendations  by  the  initiating 
court,  practical  application, of  the  statute  has  demonstrated  that  the 
respondent  is  assured  greater  fairness  in  the  final  disposition  because 
the  two  courts  involved  have  an  opportunity  to  exchange  observations 
made  during  the  course  of  the  proceeding.  At  least  the  New  York 
experience  seems  to  support  this  conclusion."^ 

C.  Equal  Protection 

Dissimilarity  of  jurisdictional  requirements  and  conflicts  rules  in  the 
reciprocal  statutes,  variety  in  the  nature  of  the  substantive  support  obli- 
gation among  states,  and  the  fact  that  some  of  the  acts  permit  suit 
against  the  property  of  the  respondent  or  provide  a  reimbursement  rem- 
edy for  the  state  or  political  subdivision  are  all  elements  which  contribute 
to  a  lack  of  uniformity  in  procedure  and  remedies.  Under  the  reciprocal 
acts,  residents  of  the  same  state  may  be  immune  from  or  subject  to  a 
support  order  depending  solely  upon  the  residence  or  presence  of  their 
relatives  in  a  given  state.  Conversely,  residents  of  the  same  state  may 
be  able  to  collect  or  be  barred  from  recovery  of  support  money  depend- 
ing upon  the  laws  of  a  state  of  residence  or  presence  of  their  respondent 
relative.  In  like  manner,  a  resident  of  one  state  may  or  may  not  be  able 
to  proceed  against  the  property  of  the  respondent  relative.  The  welfare 
department  may  or  may  not  have  a  reimbursement  action  depending 
upon  the  reciprocal  laws  of  the  state  to  which  the  responding  court  must 
refer  under  a  given  conflicts  rule. 

The  fact  that  these  differences  exist  in  the  effect  of  the  reciprocal  acts 
on  residents  of  the  same  state  or  persons  present  in  the  same  state  im- 
mediately raises  the  question  of  whether  the  reciprocal  acts  violate  the 
Equal  Protection  clause  of  the  United  States  Constitution.^^"  In  order 
to  determine  whether  the  reciprocal  acts  violate  this  clause  of  the  Four- 

i89Vincenza  v.  Vincenza,  197  Misc.  1027,  98  N.Y.S.  26.  470  (1950);  Bellanca  v. 
Bellanca,  99  N.Y.S.  2d  507  (1950).  See  also  Resume  prepared  by  the  Joint  Legislative 
Committee  on  Interstate  Cooperation  of  New  York,  June  15,  195 1. 

190  U.S.  Const.,  Art.  XIV,  §  i. 
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teenth  Amendment  it  is  necessary  to  review  the  effect  given  to  the  Equal 
Protection  clause.  The  guarantee  of  equal  protection  is  not  a  guarantee 
of  absolute  equality  of  operation  or  application  of  state  legislation  upon 
all  persons  in  the  state/^^  The  Equal  Protection  clause  does  not  preclude 
the  states  from  resorting  to  classification  but  only  requires  that  the 
classification  be  reasonable,  not  arbitrary,  and  rest  upon  some  ground  of 
difference  having  a  fair  and  substantial  relation  to  the  object  of  the 
legislation  so  that  all  persons  similarly  situated  will  be  treated  alike/''" 

The  question  which  must  be  answered  is  whether  the  difference  in 
operation  of  the  reciprocal  act  upon  persons  within  the  same  state  is 
the  result  of  an  unreasonable  and  arbitrary  classification.  Clearly,  the 
reciprocal  act  in  itself  does  not  contain  any  unreasonable  classification. 
The  reciprocal  act  of  any  one  state  operates  as  to  persons  within  that 
state  on  the  same  basis.  The  classification  of  certain  persons  as  being 
entitled  to  support  is  no  different  from  support  statutes  which  operate 
between  residents  of  the  same  state.  The  purpose  of  the  classification  is 
legitimate  and  has  a  fair  and  substantial  relation  to  the  object  of  the 
act.  The  dissimilarity  of  the  operation  of  the  reciprocal  acts  is  a  result 
of  enactment  of  different  types  of  reciprocal  acts  by  sister  states  and  of 
considerable  variance  in  the  substantive  support  laws  of  sister  states. 
A  typical  fact  situation  in  which  the  issue  of  discrimination  may  be 
raised  is  one  in  which  a  resident  adult  child  is  held  liable  to  support  his 
parents  in  state  X  while  a  similarly  situated  resident  adult  child  need 
not  furnish  support  to  his  parents  in  similar  circumstances  in  state  Y. 
A  difference  in  substantive  support  laws  of  states  X  and  Y  is  the  cause 
of  the  disparity.  Comparable  inequalities  arise  because  of  differences  in 
conflict  rules  in  other  types  of  legal  actions.  For  example,  residents  of 
the  same  state  may  execute  identical  contracts  with  corporations  residing 
in  states  X  and  Y.  Because  of  differences  in  laws  of  states  X  and  Y  in 
the  operation  of  the  conflicts  rule,  the  resident  contractors  may  be  held 
liable  for  different  duties.  Nonetheless,  it  has  never  been  argued  that 
such  a  difference  in  conflicts  rules  results  in  a  discrimination  which 
denies  equal  protection  of  the  laws.  There  are  many  other  examples  in 
the  operation  of  our  federal  system  of  multiple  jurisdictions  where 
parties  in  similar  circumstances  are  subject  to  different  duties  because 
of  fact  situations  which  place  adversaries  in  different  states. 

The  reciprocal  acts  present  an  unusual  situation  because  they  could 

191  Stebbins  v.  Riley,  268  U.S.  137,  45  S.  Ct.  424,  44  A.L.R.  1454  (1925). 

192  Colgate  V.  Harvey,  296  U.S.  404,  56  S.  Ct.  252  (1935)  ;  State  Tax  Commissioners 
V.  Jackson,  283  U.  S.  527,  51  S.  Ct.  540  (1931)  ;  Old  Dearborn  Distributing  Co.  v. 
Seagrams  Distillers  Corp.,  299  U.S.  183,  57  S.  Ct.  139,  106  A.L.R.  1476  (1936). 
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possibly  result  in  discrimination  by  a  state  against  its  own  residents. 
Most  of  the  equal  protection  cases  have  involved  discrimination  directed 
against  aliens  or  nonresidents,  because  normally  the  state  would  be  more 
prone  to  enact  legislation  favorable  to  its  residents/^'  A  possible  analogy 
may  be  drawn  from  a  recent  New  Jersey  statute  which  grants  free 
operation  of  a  motor  vehicle  in  the  state  to  a  nonresident  owner  whose 
state  accords  the  same  privilege  to  local  residents/^*  The  New  Jersey 
statute  was  held  not  to  deny  equal  protection  of  the  laws  to  resident 
owners  and  domestic  corporations  because  it  required  them  to  secure 
licenses  for  operation  of  their  vehicles  on  local  highways  when  the 
vehicles  were  licensed  in  a  foreign  state  in  which  they  did  business.  The 
court  states  that  "the  design  of  the  statute  is  to  place  resident  and  non- 
resident owners  upon  a  parity  as  respects  the  operation  of  motor  vehicles 
outside  of  the  jurisdiction  of  registration. "^^^  The  reciprocal  support 
acts  represent  an  attempt  to  do  substantially  the  same  thing  in  respect 
to  problems  of  family  support.  The  residents  and  domestic  corporations 
of  New  Jersey  are  treated  dissimilarly  depending  upon  the  state  in  which 
motor  vehicles  are  licensed.  Under  the  reciprocal  support  acts,  residents 
of  the  same  state  are  dissimilarly  treated  because  of  differences  in  resi- 
dence of  dependents  which  results  in  an  imposition  of  different  support 
obligations. 

It  must  be  concluded  therefore  that  the  remedial  inequalities  which 
may  exist  in  certain  cases  under  the  reciprocal  support  acts  are  not  dis- 
tinguishable from  dissimilarities  which  arise  under  many  typical  con- 
flicts situations.  Furthermore,  the  statutes  provide  a  reasonable  classifi- 
cation when  tested  in  the  light  of  the  traditional  judicial  interpretation 
of  the  Equal  Protection  clause. 

D.  Full  Faith  and  Credit — Extraterritorial  Enforcement  of  Support 
Obligations 

The  most  challenging  constitutional  problem  is  raised  by  the  New 
York  and  Uniform  Commissioners'  Acts  which  require  the  courts  to 

193  Truax  v.  Raich,  239  U.S.  33,  36  S.  Ct.  7  (1915)  ;  George  v.  City  of  Portland, 
114  Ore.  418,  235  Pac.  681,  39  A.L.R.  341  (1925)  ;  May  Coal  &  Grain  Co.  v.  Kansas 
City,  ID  Fed.  Supp.  792  (1935)  ;  Williams  v.  McCartan,  212  F.  345  (1914)  ;  Whipple 
V.  City  of  South  Milwaukee,  218  Wis.  395,  261  N.W.  235  (1935)  ;  Ward  Baking  Co. 
V.  Fernandina,  29  Fed.  2d  789  (1928). 

194  State  V.  Garford  Trucking,  4  N.J.  346,  72  A.  2d  851,  16  A.L.R.  2d  107  (1950). 
^^^ Ibid.  In  the  other  two  states  (Ohio,  Texas)  which  have  such  a  statute,  the  final 

reviewing  authority  reached  the  same  result.  None  of  the  cases  have  been  appealed  to  the 
U.S.  Supreme  Court.  See  Western  Express  Co.  v.  Wallace,  144  Ohio  St.  612,  60  N.E. 
2d  312  (1945)  and  Hilburn  v.  Herrin  Transportation  Co.  197  S.W.  2d  149,  (Texas  Civ. 
App.  1946). 
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determine  support  liability  by  reference  to  laws  other  than  those  of  the 
responding  forum.  Both  acts  specifically  state  that  support  obligations 
toward  all  or  named  relatives  are  enforceable  by  reciprocal  proceeding 
but  the  statutes  are  silent  as  to  what  the  exact  nature  of  "enforceable 
support  obligations"  is.  The  New  York  Act,  except  insofar  as  it  restates 
civil  obligations  toward  wife,  minor,  and  adult  child,  simply  provides 
that  the  responding  court  may  order  support  if  the  respondent  is  de- 
clared "legally  liable  for  support"  under  the  cumulative  conflicts  rule. 
The  Uniform  Commissioners'  Act  defines  "duties  of  support"  as  includ- 
ing "any  duty  of  support  imposed  or  imposable  by  law  or  by  any  court 
order,  decree  or  judgment,  whether  interlocutory  or  final  ..." 

Previously  it  has  been  pointed  out  that  the  "law  of  support"  is  not  a 
homogeneous  body  of  law.  There  are  at  least  six  types  of  common  law 
rules  and  statutes  which  may  be  said  to  impose  duties  of  support: 

( 1 )  The  spouse  may  bring  an  action  in  equity  for  separate  mainte- 
nance, either  independently  of,  or  in  conjunction  with,  a  suit  for  the 
purpose  of  severing  the  marital  status.  This  type  of  action  is  now  possi- 
ble without  help  of  statutes  under  the  common  law  in  many  American 
jurisdictions. 

(2)  A  third  person  may  bring  an  action  at  law  on  the  theory  of 
agency  implied  by  law  for  necessaries  furnished  the  dependent  against 
the  person  liable  for  support. 

(  3  )  The  state,  upon  complaint  to  the  proper  public  official,  may  prose- 
cute the  deserter  for  failure  to  support  his  dependents  under  a  statute 
which  is  purely  criminal  in  nature. 

(4)  The  state  may  prosecute  the  deserter  for  failure  to  support  under 
a  statute  which  is  not  strictly  criminal  in  character  but  is  primarily 
designed  to  compel  payment  of  support  directly  to  the  dependent.  This 
type  of  "quasi-criminal"  statute  is  most  widespread  in  the  states.  In 
may  instances  the  statute  creates  a  right-duty  relationship,  but  no  direct 
enforcement  thereof  by  the  dependent  is  possible. 

(5)  The  state  or  political  subdivision  may  be  entitled  to  maintain  an 
action  of  reimbursement  or  determination  of  support  liability  for  poor 
persons  against  a  designated  class  of  responsible  relatives.  This  statutory 
remedy  is  civil  in  nature,  but  its  purpose  is  to  recover  relief  moneys 
expended  by  the  government.  A  dependent  has  no  direct  means  of 
recovery. 

(6)  A  legislature  may  simply  have  declared  certain  duties  of  support 
by  a  policy  declaration  without  having  provided  a  remedy  for  the  en- 
forcement of  the  right-duty  relationship.  This  type  of  statute  has  fre- 
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quently  been  strictly  construed  by  the  courts.  Many  court  decisions  have 
denied  recovery  in  a  civil  action  brought  by  either  dependent  or  a  wel- 
fare agency  under  this  type  of  statute  because  the  legislature  failed  to 
furnish  a  method  of  enforcement/"*' 

The  question  immediately  arises  as  to  which  of  those  various  duties 
of  support  the  responding  court  should  enforce  under  the  conflicts  rule 
which  requires  the  court  to  look  to  the  law  of  another  forum.  Should 
the  responding  court  apply  any  law  of  another  state  which  imposes  a 
support  obligation  ?  Should  the  responding  court  be  limited  to  applying 
only  those  laws  which  entitle  the  dependent  to  a  direct  civil  action  for 
support?  Or  should  the  responding  court  have  discretion  to  enforce 
support  obligations  regardless  of  the  type  of  law  which  imposes  the 
liability?  The  language  of  the  acts  is  sufficiently  ambiguous  to  encom- 
pass all  the  various  types  of  duties  of  support.  The  question  remains 
whether  any  interpretation  of  the  language  would  be  unconstitutional. 

Undoubtedly  under  such  circumstances,  the  courts,  in  construing  the 
ambiguous  language,  will  resort  to  the  often  used  maxim  of  statutory 
interpretation  that  a  court  should  prefer  a  construction  which  is  not 
unconstitutional.  Assume  that  the  court  interprets  the  statute  literally 
by  giving  effect  to  and  enforcing  all  support  duties  "legally  imposed  or 
imposable"  and,  under  a  given  conflicts  rule,  refers  to  the  laws  of 
another  state  where  the  failure  to  support  is  punishable  only  by  criminal 
prosecution.  With  reasonable  certainty,  it  may  be  presumed  that  neither 
the  sponsors  of  support  legislation  nor  the  legislatures  which  have  en- 
acted reciprocal  statutes  purported  to  make  possible  enforcement  by  civil 
action  of  obligations  imposed  by  the  criminal  law  of  another  state.  The 
entire  context  of  the  reciprocal  acts  indicates  that  no  more  than  enforce- 
ment of  civil  obligations  was  intended.  The  Uniform  Commissioners' 
Act  made  it  clear  that  duties  of  support  were  not  supposed  to  be  extended 
by  the  act.  Yet,  this  would  be  the  result  if  the  court  of  one  state  were 
to  enforce  by  a  reciprocal  proceeding  the  penal  law  of  another  state. 

An  example  will  serve  to  explain.  State  A  has  a  criminal  statute  which 
provides  that  any  adult  child,  who  fails  to  support  his  parents  if  they 
have  become  a  burden  on  the  public  by  indigency,  shall  be  prosecuted ; 
no  civil  remedy  is  provided.  A  resident  of  state  A  moves  to  state  B 
where  his  support  obligation  is  enforceable  by  civil  action,  even  though 
the  law  of  state  A  is  applied  under  the  conflicts  rule.  Certainly  the  acts 
are  not  designed  to  provide  the  parent  in  state  A  with  a  civil  remedy 
once  the  child  had  crossed  to  state  B.  Moreover,  the  entire  reciprocal 

196  Supra,  note  1 13. 
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procedure  is  labeled  expressly  as  being  civil;  none  of  the  normal  safe- 
guards in  criminal  actions  are  provided.  In  fact,  the  Uniform  Commis- 
sioners' Act  specifically  designates  a  criminal  enforcement  section  which 
provides  a  simplified  method  of  extradition  by  eliminating  the  traditional 
element  of  fleeing  from  justice.  Nevertheless,  so  long  as  the  possibility 
of  an  interpretation  remains  which  would  allow  enforcement  of  foreign 
penal  obligations,  it  must  be  determined  whether  such  construction 
would  be  defensible  upon  any  logical  or  legal  basis  either  at  common 
law  or  under  the  United  States  Constitution. 

It  is  at  least  debatable  whether  the  reasons  given  in  common  law  de- 
cisions for  denying  extraterritorial  enforcement  of  penal  laws  of  another 
state  are  really  so  persuasive  or  the  constitutional  objections  are  so 
insurmountable  that  a  change  in  the  traditional  concept  is  unthinkable. 
Leflar,  who  has  at  length  discussed  the  problem  of  extra-state  enforce- 
ment of  penal  and  governmental  claims,  is  among  the  few  who  have 
attempted  to  give  practical  reasons  for  the  continued  existence  of  the 
doctrine. ^^^  The  validity  of  the  arguments  against  allowing  extraterri- 
torial enforcement  of  criminal  laws  as  they  relate  to  reciprocal  legislation 
is  evaluated  below : 

( 1 )  Respect  for  sovereignty  of  foreign  and  sister  states,  accompanied 
by  the  conviction  that  interstate  rendition  is  adequate  relief  against  the 
offender  who  flees  from  justice  by  crossing  state  lines. 

The  effectivness  and  practicability  of  extradition  as  a  remedy  to 
enforce  alimony  and  support  orders  has  heretofore  been  dealt  with.^''® 
Interstate  rendition  is  costly,  time  consuming,  serves  to  uproot  the  re- 
spondent from  a  community  in  which  he  has  established  himself  and 
where  he  may  have  found  gainful  employment,  deepens  the  resentment 
toward  the  family,  may  create  hardship  on  any  subsequently  acquired 
family  in  the  responding  state,  and  will  cause  the  deserter  to  become  a 
liability  upon  the  demanding  state  if  there  incarcerated  and  thus  kept 
from  performing  his  function  as  the  breadwinner. 

(2)  At  common  law,  a  criminal  offense  is  thought  of  as  being  an 
injury  to  the  sovereign;  the  state,  as  injured  party,  prosecutes  through 
its  attorney,  but  if  the  alleged  criminal  act  did  not  occur  within  that 
state's  confines,  the  state  has  not  been  hurt  and  there  is  no  case  for  the 
prosecutor. 

This  appears  to  be  fully  endorsed  procedural  tradition  but  its  logic 
stems  from  a  theory  of  retribution  and  fails  to  account  for  those  aims 

^^'^  Leflar,  "Extrastate  Enforcement  of  Penal  and  Governmental  Claims,"  46  Harv. 
L.  Rev.  193  (1932). 

188  See  this  article,  Part  B  of  the  Introduction,  supra. 
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of  law  enforcement  which  today  are  widely  recognized  as  being  the 
principal  functions  of  the  criminal  law,  i.e.,  protection  of  society  and 
rehabilitation  of  the  wrongdoer.  It  has  been  forcefully  argued  that 
prosecution  for  a  criminal  act  should  not  be  limited  to  the  state  or  area 
where  the  offense  was  committed,  but  that  the  sole  test  of  jurisdiction 
should  be  the  presence  of  the  ofifender/^^  Would  it  be  so  monstrous  for 
state  B  to  try  the  present  deserter-defendant  even  though  he  actually 
left  his  family  without  means  of  support  in  state  A,  particularly  if  the 
statutes  of  both  states  are  quasi-criminal  and  a  conviction  would  result 
in  payment  of  support  to  the  dependent  unless  the  defendant  preferred 
to  go  to  jail?  Had  the  defendant  remained  in  state  A,  the  result  would 
have  been  the  same ;  both  time  and  expense  are  saved  by  avoiding  the 
necessity  of  interstate  rendition.  Perhaps  there  is  no  better  starting 
point  for  modification  of  the  traditional  extraterritoriality  concept  than 
in  the  area  of  criminal  laws  on  desertion  and  nonsupport.  Already  a 
few  states  have  whittled  away  some  of  its  foundations  by  adopting  a 
continuing  offense  theory,  permitting  prosecution  of  a  present  deserter 
even  though  the  act  of  abandonment  took  place  in,  and  the  dependents 
are  still  residents  of,  the  other  state.  Of  course,  the  courts  do  not  openly 
state  that  an  exception  has  been  made  to  the  general  rule  against  extra- 
territorial enforcement,  but  the  desired  result  is  reached  by  classifying 
desertion  or  nonsupport  as  a  "continuing"  offense.^°° 

(3)  Public  policy  opposition  to  the  type  of  claim  presented  for  en- 
forcement. 

If  it  be  assumed  that  the  responding  or  enforcing  state  makes  availa- 
ble both  criminal  and  civil  remedies  for  enforcement  of  support  duties, 
it  would  be  futile  to  argue  that  the  claim  is  objectionable  as  contrary  to 
public  policy,  because  the  scope  of  available  remedies  is  so  much  broader 
in  the  enforcing  state  than  it  is  in  the  state  whose  laws  are  to  be  enforced. 

(4)  Practical  inconveniences  to  the  enforcing  state,  such  as  cost  to 
'the  taxpayer,  overcrowding  of  dockets  by  needlessly  imported  suits, 
expense  and  hardship  to  the  defendant  because  of  necessity  for  his  and 
the  witnesses'  appearaitce  away  from  the  place  where  the  act  occurred, 
difficulty  of  proof,  and  problems  of  foreign  law  interpretation. 

199  Levitt,  "Jurisdiction  over  Crimes,"  16  J.  Crim.  L.  &  Crim.  316,  495  (1925)  at 
498:  ".  .  .  the  real  danger  to  society  comes  not  from  the  fact  that  an  offense  was 
committed  within  a  specific  poHtical  division  or  territory,  not  from  the  fact  that  harm- 
ful consequences  have  occurred  within  a  given  area  of  land  but  because  there  are  in 
existence  human  beings  with  anti-social  tendencies.  These  human  beings  have  to  be 
controlled  wherever  they  may  be,  their  dangerousness  does  not  cease  simply  because 
they  step  across  a  boundary  line  between  counties  or  states  or  nations  .  .  ." 

200  See  this  article,  Part  B  of  the  Introduction,  supra. 
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The  practical  procedure  and  financial  difficulties  are  precisely  among 
the  chief  reasons  for  adoption  of  reciprocal  support  legislation;  reci- 
procity assures  to  each  enacting  state  equal  advantages  derived  from 
extraterritorial  enforcement.  The  expense  load  of  the  participating  states 
is  shared  equally  because  reciprocity  is  assured.  The  respondent  is  not 
at  a  disadvantage  because  fairness  and  procedural  due  process  are  guar- 
anteed through  taking  of  evidence  in  both  courts  and  the  use  of  deposi- 
tions and  written  interrogatories  for  examination  of  witnesses.  It  is 
difficult  to  see  how  a  case  of  hardship  could  be  made  for  the  respondent 
simply  because  he  is  compelled  to  stand  trial  in  a  jurisdiction  where  he 
is  present  or  resides.  If  he  wants  trial  in  the  initiating  state  he  could 
have  gone  there  or  in  fact  he  can  be  forced  by  extradition  to  go  there 
against  his  wishes.  In  a  number  of  states,  extraterritorial  enforcement 
of  foreign  criminal  laws  is  obviated  by  use  in  their  courts  of  a  continuing 
offense  theory  of  enforcement. 

(5)  Historical  reasons  based  on  the  local  character  of  early  legal 
systems  and  the  idea  that  the  offender  is  entitled  to  trial  by  a  jury  of 
neighbors  who  are  acquainted  with  the  facts  of  the  case. 

Already,  resistance  to  judicial  reforms  and  stubborn  adherence  to  the 
tradition  of  outdated  common  law  procedure  has  caused  our  present-day 
legal  system  to  be  outdistanced  by  social,  economic,  and  technological 
progress  ;  this  is  particularly  true  in  the  area  of  domestic  relations  where 
the  platitudes  of  the  ecclesiastical  courts  are  still  cited  with  fervor.  The 
problem  of  family  support  is  no  longer  local;  increased  mobility  of  our 
modern  society  has  widened  its  scope.  Our  federal  system  which  is 
pledged  to  the  preservation  of  multiple  sovereignties  can  hope  to  survive 
only  if  it  leaves  room  for  development  of  legal  techniques  which  are 
capable  of  keeping  pace  with  social  and  economic  changes.  Nonsupport 
is  a  problem  of  national  dimension.  It  must  be  solved  by  progressive 
legislation.  This  can  be  accomplished  without  sacrificing  the  multiple 
sovereignty  concept ;  but  a  realistic  solution  also  requires  re-evaluation 
and,  if  need  be,  abandonment  of  isolationist  legal  doctrine  which  is 
steeped  in  tradition  but  has  little  to  offer  except  inadequacy  and  nostalgic 
memories. ^°^ 

201  Cook,  "The  Logical  and  Legal  Basis  of  the  Conflict  of  Laws,"  Harvard  Studies 
in  the  Conflict  of  Laws  (1942),  p.  15:  ".  .  .  it  seems  to  be  in  keeping  with  the  idea 
that  the  object  of  the  criminal  law  is  not  to  satisfy  the  thirst  for  revenge  but  rather 
to  protect  society  from  persons  whose  overt  conduct  reveals  dangerous  and  anti-social 
tendencies.  .  .  ."  The  "cosmopolitan"  principle  of  criminal  law  enforcement  is  advocated 
by  a  number  of  continental  writers.  Punishment  of  the  criminal  solely  on  the  basis  of 
his  presence  in  the  jurisdiction  is  the  basis  of  the  cosmopolitan  theory  of  criminal 
jurisprudence.  Cook  feels  that  this  theory  gradually  should  replace  unsound  territorial 
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(6)  The  American  state  constitutions  guarantee  to  the  defendant  in 
a  criminal  action  the  right  to  a  trial  by  jury  of  the  vicinage. 

This  means  that  constitutional  amendments  are  imperative  if  the 
states  would  consider  as  feasible  a  theory  of  criminal  law  enforcement 
based  solely  on  presence  of  the  defendant.  However,  this  constitutional 
guarantee  would  not  interfere  with  the  choice  of  a  given  conflicts  rule 
by  the  responding  court  in  a  civil  proceeding. 

In  full  compliance  with  the  common  law  rule  that  acts  are  punished 
as  criminal  offenses  only  by  the  state  or  nation  whose  laws  were  violated, 
the  states  have  clung  tenaciously  to  the  principle  of  territoriality,  ap- 
parently satisfied  to  remedy  the  defects  in  the  federal  system  of  exclusive 
punishment  of  crime  by  resort  to  the  admittedly  clumsy  and  uncertain 
process  of  interstate  rendition. 

However,  the  problem  raised  by  the  reciprocal  acts  does  not  involve 
enforcement  of  another  state's  penal  laws  as  such  by  criminal  prosecu- 
tion in  the  court  of  the  forum.  The  question  rather  is  whether  a  statutory 
prohibition  or  an  affirmative  act  required  by  the  legislature  may  give 
rise  to  a  duty  in  the  enacting  state  which,  though  not  enforceable  in  the 
enacting  state  except  by  public  prosecution,  may  be  enforced  by  the  re- 
sponding court  under  a  given  conflicts  rule  in  a  civil  action.  It  remains 
to  determine  whether  a  policy  of  civil  enforcement  in  the  responding 
court  of  obligations  created  by  the  penal  laws  of  another  state  contra- 
venes any  provision  of  the  United  States  Constitution. 

It  is  very  difficult  to  foresee  how  the  Supreme  Court  of  the  United 
States  would  approach  the  problem.  In  the  past,  the  Court  has  exercised 
certain  supervisory  powers  over  conflict  decisions  by  state  courts.  The 
Court's  control  over  erroneous  choice  of  laws  in  state  courts  has  served, 
not  only  to  create  a  greater  degree  of  uniformity  of  conflicts  decisions, 
but  also  to  correct  what  Goodrich  calls  "instances  of  too  shocking  or 
too  obstinate  provincialism  on  the  part  of  state  courts. "^°^ 

The  full  faith  and  credit  and  due  process  clauses  have  been  the  pri- 

notions  because  they  are  based  on  "the  crude  and  primitive  idea  that  the  sole  object  of 
the  criminal  law  is  'punishment'  for  an  'offense'  against  the  'sovereign.'  .  .  ."  William 
Tucker  Dean,  "The  Conflict  of  Conflict  of  Laws,"  3  Stan.  L.  Rev.  388,  at  pp.  389-390, 
(1951)  :  "Perhaps  if  half  the  money  and  energy  which  has  been  devoted  to  reinvigorat- 
ing  American  Law  within  the  withered  skin  of  forty-eight  state  jurisdictions  had  been 
directed  toward  adapting  our  eighteenth-century  legal  system  to  the  twentieth  century, 
the  United  States  might  be  in  a  healthier  state  to  meet  its  world  responsibility  today. 
It  is  not  the  time  now  to  advance  further  on  what  is  considered  constitutionally  thin  ice, 
i.e.,  the  elimination  of  state  jurisdiction,  but  to  see  what  may  be  done  within  the  system 
of  forty-eight  plus  jurisdictions  to  make  conflicts  of  law  rules  more  responsive  to  social 
and  economic  needs." 

202  Goodrich,  Conflict  of  Laws  (3d  ed.  1949)  p.  33. 
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mary  bases  of  Supreme  Court  supervision.  It  is  often  not  too  clear 
whether  the  decision  of  a  state  tribunal  is  reversed  because  of  its  failure 
to  give  full  faith  and  credit  "to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state,"  or  its  mistaken  application  of  law  which 
resulted  in  deprivation  from  due  process  under  the  Fourteenth  Amend- 
ment. In  some  of  the  older  cases  the  Court  relied  more  heavily  on  the 
Fourteenth  Amendment  to  invalidate  state  action  in  instances  where  the 
state  court  applied  local  law  to  transactions  or  events  which  had  no  sub- 
stantial connection  with  the  forum. "°^  Moreover,  the  Supreme  Court's 
conception  of  what  is  and  what  is  not  a  substantial  enough  connection 
with  the  forum  to  justify  application  of  local  law  to  a  particular  trans- 
action or  occurrence  has  been  liberalized  since  it  decided  Allgeyer  v. 
Louisiana,  although  the  facts  in  that  case  would  probably  support  its 
final  outcome  today. -°* 

2°3  Western  Union  Telegraph  Co.  v.  Brown,  234  U.S.  542,  34  S.  Ct.  955  (1914) 
(denial  of  due  process  to  apply  S.  C.  law  to  a  negligent  act  which  took  place  in  Wash- 
ington, D.C.)  ;  National  Union  Fire  Ins.  Co.  v.  Wanberg,  260  U.S.  71,  43  S.  Ct.  ^2  (1922) 
(N.  D.  Statute  governing  effectiveness  of  hail  insurance  contract  applied  to  insurance 
contract  with  Minn,  company  held  constitutional)  ;  Hoopeston  Canning  Co.  v.  CuUen, 
318  U.  S.  313,  63  S.  Ct.  602,  145  A.L.R.  1 1 13  (1943)  (held  that  N.Y.  had  power  to 
regulate  insurance  business  and  that  it  may  enforce  its  regulation  of  reciprocal 
insurance  contracts  without  violating  the  due  process  clause). 

204  Allgeyer  v.  Louisiana,  165  U.S.  578,  17  S.  Ct.  427  (1897)  (La.  statute  making 
it  a  crime  to  do  any  act  in  the  state  to  effect  insurance  on  property  there  with  a  company 
not  doing  business  within  the  state  held  to  be  unconstitutional  interference  with  the 
liberty  of  the  insured  to  contract  freely,  the  U.S.  Supreme  Court  saying  that  "in  any 
event  the  contract  was  made  in  New  York,  outside  the  jurisdiction  of  Louisiana"; 
ergo,  no  legislative  jurisdiction).  The  mere  fact  that  a  contract  of  insurance  was  tech- 
nically made  in  another  state  does  not  preclude  the  possibility  of  a  state  making  it  a 
crime  for  an  agent  of  a  company  not  complying  with  its  laws  to  solicit  insurance  within 
the  state.  Hooper  v.  People  of  State  of  California,  155  U.S.  648,  15  S.  Ct.  207  (1895). 
The  following  decisions  have  imposed  certain  limitations  in  the  field  of  Conflict  of 
Laws  on  the  states:  citing  Allgeyer  v.  Louisiana,  the  Supreme  Court  held  a  loan 
agreement  a  New  York  contract  which  Missouri  lacked  power  to  control  in  New  York 
Life  Ins.  Co.  v.  Dodge,  246  U.S.  357,  38  S.  Ct.  22>7,  Ann.  Cas.  1918  E  593  (1918)  ; 
see  also  Home  Ins.  Co.  v.  Dick.,  281  U.S.  397,  50  S.  Ct.  338  (1930)  ;  Aetna  Life  Ins. 
Co.  v.  Dunken,  266  U.S.  389,  45  S.  Ct.  129  (1924).  But  note  Osborn  v.  Ozlin,  310 
U.S.  53,  60  S.  Ct.  758  (1940)  where  a  statute  forbidding  the  making  of  contracts  of 
insurance  by  companies  authorized  to  do  business  within  the  state,  except  through 
resident  agents  thereof  was  sustained  against  the  contention  of  a  nonresident  company 
that  it  deprived  them  of  rights  under  the  14th  Amendment.  Also  in  Ware  v.  Travelers 
Ins.  Co.,  150  F.  2d  463  (1945,  CCA.  9th,  Idaho)  the  court  recognized  that  a  state 
has  a  legitimate  interest  in  all  insurance  policies  protecting  its  residents  against  risks, 
an  interest  which  the  state  may  protect  even  though  "the  state  action  may  have  reper- 
cussions beyond  state  lines."  Stumberg  concludes  that  it  is  difficult  to  estimate  the 
over-all  effect  of  the  decisions  in  this  field  but  is  of  the  opinion  that  "The  more  recent 
Supreme  Court  cases,  with  an  occasional  exception,  seem  to  hold  that  local  law  may 
be  applied  at  the  forum  even  though  the  interest  there  may  be  relatively  slight.  In  any 
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More  important  today  is  Supreme  Court  supervision  under  the  Full 
Faith  and  Credit  clause.  In  fact,  some  writers  believe  that  the  Court  is 
creating  a  w^hole  new  body  of  "federal  law"  in  the  field  of  conflicts  and 
thus  resuming  some  of  the  control  over  substantive  rules  of  law  which  it 
relinquished  in  Erie  R.  R.  v.  Tompkins. "^^^  Broadly  speaking,  the  court's 
present  policy  is  perhaps  best  expressed  by  Justice  Stone  who  stated  in 
the  Alaska  Packers  case  i^"^ 

In  the  case  of  statutes,  the  extra-state  effect  of  which  Congress 
has  not  prescribed,  where  the  policy  of  one  state  statute  comes 
into  conflict  with  that  of  another,  the  necessity  of  some  accom- 
modation of  the  conflicting  interests  of  the  two  states  is  still 
more  apparent.  A  rigid  and  literal  enforcement  of  a  full  faith 
and  credit  clause,  without  regard  to  the  statute  of  the  forum, 
would  lead  to  the  absurd  result  that  wherever  the  conflict 
arises,  the  statute  of  each  state  must  be  enforced  in  the  courts 
of  the  other,  but  cannot  be  in  its  own.  Unless  by  force  of  that 
clause  the  greater  effect  is  thus  to  be  given  to  state  statute 
abroad  than  the  clause  permits  it  to  have  at  home,  it  is  una- 
voidable that  this  court  determine  for  itself  the  extent  to  which 
the  statute  of  one  state  may  qualify  or  deny  rights  asserted 
under  the  statute  of  another  .  .  .  Prima  facie  every  state  is 
entitled  to  enforce  in  its  own  courts  its  own  statutes,  lawfully 
enacted.  One  who  challenges  that  right,  because  of  the  force 
given  to  a  conflicting  statute  of  another  state  by  the  full  faith 
and  credit  clause,  assumes  the  burden  of  showing,  upon  some 
rational  basis,  that  of  the  conflicting  interests  involved  those 
of  the  foreign  state  are  superior  to  those  of  the  forum.  It  fol- 
lows that  not  every  statute  of  another  state  will  override  a 
conflicting  statute  of  the  forum  by  virtue  of  the  full  faith  and 
credit  clause ;  that  the  statute  of  the  state  may  sometimes  over- 
ride the  conflicting  statute  of  another,  both  at  home  and 
abroad;  and  again,  that  the  two  conflicting  statutes  may  each 
prevail  over  the  other  at  home,  although  given  no  extraterri- 
torial effect  in  the  state  of  the  other. 

event  the  emphasis  is  not  so  much  upon  jurisdiction  to  create  rights  in  the  sense  of 
vested  rights  subject  to  enforcement  abroad.  It  has  come  to  be  rather  upon  the  social 
interest  of  the  states  involved.  Hence  the  decisions  leave  ample  room  for  play  through 
a  consideration  of  conflicting  interests  instead  of  requiring  decision  according  to  hard 
and  fast  jurisdictional  lines."  Stumberg,  Conflict  of  Laws,  (2d  ed.  1950)  pp.  67-68. 

205  Erie  R.  R.  v.  Tompkins,  304  U.S.  64,  58  S.  Ct.  817,  114  A.L.R.  1487  (1938).  Dean, 
"The  Conflict  of  Conflict  of  Laws,"  3  Stan.  L.  Rev.  388  (1951)-  W.  W.  Cook,  "The 
Logical  and  Legal  Basis  of  the  Conflict  of  Laws,"  Harvard  Studies  in  the  Conflict  of 
Laws  (1942),  at  116  et  seq.,  wherein  he  advocates  a  limitation  of  the  doctrine  in  Erie 
v.  Tompkins  because  he  believes  that  an  extension  of  it  to  conflicts  cases  would  do 
great  harm.  On  the  other  hand,  a  continuation  of  free  development  of  federal  law  in 
conflicts  cases  would  have  a  unifying  influence. 

206  Alaska  Packers  Ass'n  v.  Industrial  Commission  of  California,  294  U.S.  532  at  547, 

SS  S.  Ct.  518  (1935). 
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The  policy  expressed  by  Justice  Stone  is  equally  applicable  to  cases 
which  turn  upon  a  construction  of  the  Fourteenth  Amendment.  Cer- 
tainly, the  Court  has  made  it  amply  clear  that  the  state  regulation  of 
individual  rights  and  activities  is  not  unconstitutional  per  se  merely 
because  "the  state  action  may  have  repercussions  beyond  state  lines. "^°^ 
Thus,  the  Court  is  attempting  to  strike  a  balance  between  the  relative 
interests  which  the  respective  states  have  in  protecting  their  citizens  or 
in  insisting  that  certain  obligations  are  carried  out  according  to  law.^°® 

Exceptions  to  the  standards  of  interstate  faith  and  credit  are  made 
if  enforcement  of  the  foreign  claim  is  contrary  to  the  public  policy  of 
the  forum, ^°^  or  there  is  no  judicial  machinery  for  the  enforcement  of 
foreign  claims  at  the  forum, ^^°  or  when  the  judgment  or  claim  is  based 
upon  the  penal  laws  of  another  jurisdiction.-"  The  authorities  agree 
that  one  state  cannot  be  compelled  to  enforce  the  penal  laws  of  another 
or  punish  criminal  offenses  committed  in  or  against  such  other  state.^^^ 
A  test  for  determining  whether  a  claim  is  penal  in  nature  and  therefore 
outside  the  scope  of  conflicts  supervision  was  provided  by  the  United 
States  Supreme  Court  in  Huntington  v.  Attrill: 

Whether  the  statute  of  one  state,  which  in  some  aspects  may 
be  called  penal,  is  a  penal  law  in  the  international  sense  so  that 
it  cannot  be  enforced  in  the  courts  of  another  state,  depends 
upon  the  question  whether  its  purpose  is  to  punish  an  offense 
against  the  public  justice  of  the  state  or  to  afford  a  private 
remedy  to  a  person  injured  by  the  wrongful  act.  .  .  .  The  test 
is  not  by  what  name  the  statute  is  called  by  the  legislature  or 
the  courts  of  the  state  in  which  it  was  passed,  but  whether  it 

207  Ware  v.  Travelers  Ins.  Co.,  150  F.  2d  463  (i945,  CCA.  pth,  Idaho)  ;  see  also 
Robertson  v.  California,  328  U.S.  440,  66  S.  Ct.  1160  (1946). 

208  Hughes  V.  Fetter,  341  U.S.  609,  71  S.C  980  (1951)  Reversing  257  Wise.  35, 
42  N.W.  2d  452  (1950).  The  Court  points  out  that  there  are  competing  policy  interests : 
(i)  a  strong  unifying  principle  embodied  in  the  Full  Faith  and  Credit  clause  looking 
toward  maximum  enforcement  in  each  state  of  the  obligations  or  rights  created  or 
recognized  by  the  statutes  of  sister  states;  and  (2)  the  policy  of  each  state  against 
permitting  its  courts  to  entertain  an  action  not  maintainable  had  it  arisen  in  the  state. 

209  Policy  objections  would  have  to  be  overwhelming.  In  Loucks  v.  Standard  Oil, 
224  N.Y.  99,  at  III,  120  N.E.  198  (1918),  the  court  states  the  foreign  law  must  at 
least  "violate  some  fundamental  principle  of  justice,  some  prevalent  conception  of  good 
morals,  some  deeprooted  tradition  of  the  common  weal."  This  would  hardly  ever  be 
the  case  in  interstate  actions. 

210  This  applies  only  to  foreign  claims.  See  Slater  v.  Mexican  National  R.  Co.  194 
U.S.  120,  24  S.  Ct.  581  (1904). 

211  Huntington  v.  Attrill,  146  U.  S.  657,  13  S.  Ct.  224  (1892)  ;  Cardozo  in  Loucks 
V.  Standard  Oil,  note  209  supra;  State  of  Colorado  v.  Harbeck,  232  N.  Y.  71,  133  N.E. 

357  (1921). 

212  Stumberg,  op.  cit.  supra  note  204,  p.  118;  Goodrich,  op.  cit.  supra  note  202,  p.  24; 
Beale,  Conflict  of  Laws  (193s)  §  443-1 ;  Leflar,  op.  supra  note  197. 
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appears,  to  the  tribunal  which  is  called  upon  to  enforce  it,  to 
be,  in  its  essential  character  and  effect,  the  punishment  of  an 
offense  against  the  public  or  a  grant  of  the  civil  right  to  a 
private  person."^^ 

This  simply  means  that  the  Supreme  Court  exercises  its  supervisory 
powers  and  enforces  minimum  requirements  of  the  Full  Faith  and  Credit 
clause  only  with  respect  to  civil  rights  and  judgments.  It  leaves  open 
the  question  how  far  a  state  may  go  beyond  the  minimum  requirements 
of  the  Constitution  in  giving  full  faith  and  credit  to  the  penal  laws  of 
another  state.  Nowhere  in  the  United  States  Constitution  may  be  found 
any  specific  prohibitions  which  prevent  a  state  from  enforcing  extra- 
territorially  obligations  created  by  foreign  law  or  offenses  committed 
under  foreign  criminal  statutes,  but  it  is  perhaps  arguable  that  such 
voluntary  breakdown  of  territorial  barriers  by  a  state  court  would  con- 
travene the  guarantees  of  the  Fourteenth  Amendment.  There  have  been 
no  cases  in  which  a  state  court  has  attempted  to  enforce  in  a  civil  pro- 
ceeding an  offense  punishable  under  the  laws  of  another  state.  The  real 
question  in  construing  the  reciprocal  acts  narrows  itself  to  the  inquiry 
whether  the  due  process  clause  precludes  the  responding  court  from 
using  its  discretion  in  taking  cognizance  of  the  fact  that  the  state  of 
reference  under  a  given  conflicts  rule  has  declared  its  policy  with  regard 
to  nonsupport,  has  condemned  it  as  a  socially  undesirable  phenomenon, 
and  has  imposed  a  legally  binding,  financial  responsibility  upon  desig- 
nated classes  of  relatives,  regardless  of  the  fact  that  the  law  imposing  the 
support  obligation  does  not  furnish  the  dependent  with  a  direct  civil 
remedy. 

Assume  that  the  statute  of  the  state  of  reference  is  purely  criminal 
and  that  the  responding  court  in  a  state  which  has  adopted  the  New  York 
Act  applies  the  cumulative  rule.  The  Court,  in  comparing  the  sources 
of  liability  in  the  two  states,  would  find  that  in  the  state  of  reference, 
the  respondent  can  be  compelled  to  furnish  support  only  upon  conviction 
of  the  crime  of  nonsupport  or  desertion  after  trial  by  jury  and  the  find- 
ing of  "guilt."  In  the  responding  court  the  hearing  is  an  equitable  pro- 
ceeding without  a  right  to  trial  by  jury.  In  the  state  of  reference,  an 
essential  element  of  the  crime  may  be  that  the  dependent  be  destitute  or 
a  burden  upon  the  public ;  in  the  responding  state,  the  court  may  order 
support  if  it  finds  that  the  petitioner  is  entitled  to  support  regardless  of 
what  the  financial  status  of  the  dependent  happens  to  be. 

In  the  state  of  reference,  the  rules  of  evidence  of  the  criminal  code 

213  See  note  211  supra. 
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may  provide  that  the  guilt  of  the  defendant  must  be  proved  beyond  a 
reasonable  doubt  and  the  prosecution  has  the  burden  of  meeting  the 
standard;  in  the  responding  state  the  court  may  order  support  if  the 
weight  of  the  evidence  bears  out  the  allegations  of  the  complaint.  In  the 
state  of  reference,  the  respondent  has  certain  defenses  to  a  criminal 
prosecution  for  nonsupport ;""  in  the  responding  state,  such  defenses 
may  be  of  no  avail  against  a  civil  claim  for  support. 

A  great  majority  of  statutes  are  quasi-criminal  in  nature,  intended 
to  protect  society  from  the  offender's  nonfeasance  only  indirectly ;  their 
primary  purpose  is  to  secure  for  the  dependent  a  remedy  which  would 
compel  the  breadwinner  to  observe  his  support  obligations  by  payment 
directly  to  the  obligee.  This  writer  finds  it  hard  to  draw  a  distinction 
between,  on  the  one  hand,  an  equitable  order  for  support  which  is  en- 
forceable by  contempt  proceedings  if  the  defendant  fails  to  comply  with 
the  decree,  and,  on  the  other  hand,  a  criminal  nonsupport  action  in  which 
the  court,  possessing  both  criminal  and  equitable  powers,  may  convict 
the  defendant  of  desertion  or  nonsupport  and  tells  him  that  he  may 
avoid  sentence  by  complying  with  the  support  order,  but  provides  also 
that,  upon  failure  to  comply  with  the  order,  the  suspended  sentence  may 
be  imposed  as  originally  pronounced.  Nonetheless,  the  distinction,  tra- 
ditionally made,  has  been  retained.  The  reciprocal  acts  themselves  no- 
where contain  the  requirement  that  the  responding  court  can  enforce 
support  duties  only  if  such  obligations  are  enforceable  by  exactly  the 
same  legal  remedy  in  the  state  to  which  reference  must  be  made  under 
the  given  conflicts  rule.  On  the  contrary,  the  acts  merely  provide  that 
the  responding  court  may  enforce  if  the  respondent  is  "declared  liable 
for  support"  or  if  a  "duty  of  support  is  imposed"  or  if  "a  duty  of  sup- 
port is  owed"  under  the  laws  of  the  state  or  states  of  reference.  There- 
fore, it  is  possible  to  argue  that  the  responding  court  should  only  ascer- 
tain whether  the  law  of  the  state  of  reference  has  made  some  type  of 
policy  declaration  with  regard  to  the  duty  of  support.  If  that  law  has 
established  a  right-duty  relationship  between  relatives  of  certain  degrees, 
the  court  would  need  to  look  no  further  because  there  is  no  express 
requirement  that  the  duty  sought  to  be  enforced  in  the  responding  state 
be  enforceable  by  the  same  remedy  and  upon  the  same  terms  and  con- 
ditions in  the  state  of  reference. 

This  much  may  be  gathered  from  a  long  line  of  decisions  by  the 
Supreme  Court  under  its  supervisory  powers  derived  from  Full  Faith 
and  Credit  clause  of  the  United  States  Constitution.  The  Court's  pri- 

214  27  Am.  Jur.,  Husband  and  Wife,  §  438 ;  39  Am.  Jur.,  Parent  and  Child,  §§  106, 
no,  112,  119,  122. 
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mary  aim  is  to  achieve  a  rational  solution  in  balancing  competing  inter- 
ests. On  the  one  hand,  there  is  a  "strong  unifying  principle  embodied 
in  the  full  faith  and  credit  clause  looking  toward  maximum  enforcement 
in  each  state  of  the  obligations  or  rights  created  or  recognized  by  the 
statutes  of  sister  states"-^'  and  on  the  other  hand,  the  Court  must  respect 
the  policy  of  the  individual  state  in  applying  its  own  law  to  cases  where 
a  substantial  connection  exists  between  the  operative  facts  and  both 
states  involved.  Certainly,  the  Court  will  find  no  reason  to  interfere 
with  the  enforcement  by  one  state  of  duties  imposed  by  another  state's 
criminal  law  unless  the  procedural  inequalities  above  enumerated  consti- 
tute a  lack  of  due  process. 

There  are  no  indications  in  past  decisions  of  the  court  which  would 
lead  to  the  conclusion  that  a  voluntary  adoption  by  states  of  a  theory  of 
extraterritorial  enforcement  of  foreign  criminal  statutes  might  involve 
a  violation  of  a  constitutional  principle.'^^  As  we  look  back  upon  the 
policy  of  the  court  in  denying  application  of  full  faith  and  credit  to 
judgments  or  claims  arising  out  of  violations  of  penal  laws  of  other 
states,  we  can  only  be  certain  that  a  purely  penal  claim  need  not  be  en- 
forced by  sister  state  courts.  Notable  in  this  area  is  a  sequence  of  deci- 
sions upon  enforcement  of  one  state's  tax  claims  and  judgments  in  the 
courts  of  another.  Since  the  decision  in  Milwaukee  County  v.  M.  E. 
White  Co./"  it  has  been  settled  that  the  courts  of  one  state  must  enforce 
the  tax  judgments  of  another,  but  there  is  no  such  compulsion  regarding 
the  enforcement  of  tax  claims. ^^^  As  a  result,  the  states  have  decided  to 
solve  this  problem  of  common  concern  by  reciprocal  legislation.  This 

215  Hughes  V.  Fetter,  see  note  208  supra. 

216  Cook,  among  others,  seems  to  have  some  doubt  whether  extraterritorial  enforce- 
ment under  a  so-called  cosmopolitan  theory  would  violate  the  constitutional  requirements 
of  the  due  process  clause.  Cook,  op.  cit.  supra,  note  201,  at  p.  16. 

21^296  U.S.  268,  56  S.  Ct.  229  (1935). 

218  Ihid.,  leaving  open  the  question  whether  one  state  must  enforce  claims  under  the 
revenue  laws  of  another  state.  In  City  of  Detroit  v.  Proctor,  61  A.  2d  412  (Dela.  Super. 
Ct.,  1948)  the  court  refused  to  enforce  tax  claims  of  another  state.  In  Oklahoma  Tax 
Commission  v.  Rodgers,  238  Mo.  App.  1115,  193  S.W.  2d  919  (1946),  the  court  allowed 
enforcement  in  Missouri  of  an  Oklahoma  tax  claim  on  the  basis  of  interstate  comity. 
Of  course,  an  element  in  the  decision  was  that  Oklahoma  had  a  statute  which  provided 
that  its  courts  would  recognize  and  enforce  liability  for  taxes  lawfully  imposed  by 
other  states  provided  the  other  extended  like  comity  to  Oklahoma.  By  enforcing  the  tax 
claim  without  statutory  authorization,  Missouri  placed  itself  into  the  reciprocal  cate- 
gory. In  Moore  v.  Mitchell,  30  F.  2d  600  (CCA.  2d,  1929)  the  court  justifies  denial 
by  one  state  of  enforcement  of  tax  claims  of  another  because  of  the  delicacy  of  rela- 
tionships said  to  be  existing  between  sovereigns  and  the  consequent  disinclination  of 
one  to  interfere  with  matters  concerning  the  citizens  of  the  other  state.  This  is  a  typical 
example  of  eighteenth  century  thinking  in  the  twentieth  century. 
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type  of  statute,  now  in  force  in  some  twenty-five  states,  enables  the 
enacting  state  to  enforce  its  tax  claims,  whether  they  be  assessments  or 
penalties,  and  those  of  the  courts  of  a  sister  state  provided  there  is 
reciprocity.^"  Thus  far,  no  case  has  challenged  the  power  of  one  state 
to  enforce  tax  penalties  imposed  by  the  laws  of  another  state  on  the 
ground  that  this  is  a  violation  of  due  process. 

While  the  conflicts  problem  of  the  reciprocal  act  and  the  possible  effect 
of  the  conflicts  rule  by  way  of  enforcement  of  sister  state  laws  may  in 
a  sense  be  unique,  we  may  point  to  yet  another  possible  analogy  which 
serves  to  make  the  new  approach  more  palatable  to  those  who  would 
object  to  the  abolition  of  common  law  jurisprudence.  In  a  majority  of 
American  states  an  individual  may  be  subjected  to  civil  liability  for 
breach  of  a  criminal  statute.""  Liability  is  predicated,  not  on  any  civil 
remedy  provided  by  the  legislature  but  on  an  injury  inflicted  by  conduct 
declared  to  be  dangerous  and  in  violation  of  the  criminal  law.  The  statute 
sets  up  a  certain  standard  of  conduct.  Failure  to  comply  with  the  statute 
constitutes  a  breach  of  duty  for  which  the  actor  not  only  may  be  pun- 
ished criminally  but  also  may  be  sued  by  the  party  injured  in  a  civil 
action."^  This  result  is  reached  because  the  court  construes  the  statute 

219  Reciprocal  statutes  which  enable  the  courts  of  the  enacting  state  to  enforce  tax 
claims  of  a  sister  state  or  foreign  nation  have  been  passed  in  twenty-six  jurisdictions: 
nine  states  make  the  statute  applicable  to  all  types  of  taxes ;  in  seventeen  states  the 
statute  applies  only  to  death  taxes.  A  typical  statute  provides  that  "The  Attorney  Gen- 
eral is  hereby  empowered  to  bring  suits  in  the  courts  of  other  states  to  collect  taxes 
legally  due  this  State.  The  officials  of  other  states  which  extend  a  like  comity  to  this 
state  are  empowered  to  sue  for  the  collection  of  such  taxes  in  the  courts  of  this 
state  .  .  ."  Cal.  Pol.  Code,  §  3671(e). 

220  Ezra  R.  Thayer,  "Public  Wrong  and  Private  Action,"  :^  Harv.  L.  Rev.  317 
(1914)  ;  Charles  B.  Loundes,  "Civil  Liability  Created  by  Criminal  Legislation,"  16 
Minn.  L.  Rev.  361  (1932)  ;  Note,  27  111.  L.  Rev.  318  (1932)  ;  Comment,  Vol.  1949-50, 
Wash.  U.L.Q.  276;  Charles  O.  Gregory,  "Breach  of  Criminal  Licensing  Statutes  in 
Civil  Litigation,"  36  Cornell  L.Q.  622  (1951)  ;  Clarence  Morris,  "The  Role  of  Criminal 
Statutes  In  Negligence  Actions,"  49  Col.  L.  Rev.  21  (1949)  ;  William  L.  Prosser, 
"Contributory  Negligence  as  Defense  to  Violation  of  Statute,"  32  Minn.  L.  Rev.  105 
(1948). 

221  Anderson  v.  Pantages  Theatre  Co.,  114  Wash.  24,  at  27-28,  194  Pac.  813  (1921) 
held  that  Wash.  Code  Ann.  §2686  (Remington),  a  criminal  statute  which  makes  it  a 
misdemeanor  to  deny  certain  civil  rights,  while  penal  in  form,  is  both  penal  and  re- 
medial in  its  nature  and  effect.  "In  addition  to  providing  for  a  criminal  punishment 
...  [it  confers  rights  upon  the  individual].  .  .  .  The  person  wrongfully  discriminated 
against  also  has  a  civil  remedy  against  the  person  guilty  of  the  wrongful  discrimination 
.  .  ."  Accord:  Ferguson  v.  Gies,  82  Mich.  358,  46  N.W.  718,  9  L.R.A.  589,  21  Am.  St. 
Rep.  576  (1890)  ;  Bailey  v.  Washington  Theatre  Co.,  218  Ind.  513,  34  N.E.  2d  17 
(1941)  ;  Parker  v.  Barnard,  135  Mass.  116,  46  Am.  Rep.  450  (1883)  ;  Evers  v.  Davis, 
86  N.J.L.  196,  90  Atl.  dyj  (1914);  Boronkay  v.  Robinson,  247  N.Y.  365,  160  N.E. 
400  (1928). 
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to  be  the  basis  for  a  civil  as  well  as  a  criminal  action.  If  such  legislative 
intent  is  found,  only  one  question  remains.  Does  the  injured  individual 
belong  to  the  class  sought  to  be  protected  from  harm  and  is  the  interest 
affected  of  the  type  which  the  statute  sought  to  protect?"^  Once  this 
question  is  answered  in  the  affirmative,  the  court  still  must  determine 
on  what  theory  of  law  the  civil  right  of  action  may  be  enforced.  In  the 
best  considered  opinions,  courts  have  tended  to  look  for  a  field  of  tort 
liability  which  most  closely  resembles  the  factual  situation  of  the  case.^~^ 
It  is  submitted  that  criminal  nonsupport  statutes  set  up  a  standard  of 
conduct ;  failure  to  comply  subjects  the  nonsupporting  relative  to  crim- 
inal prosecution.  What  prevents  the  dependent  from  recovering  in  a 
civil  action  against  the  responsible  relative  is  the  fact  that  the  courts 
refuse  to  construe  the  statute  as  one  which  gives  the  dependent  a  civil 
right  of  action.  This  is  in  keeping  with  traditional  reluctance  to  permit 
intra-family  litigation.  On  the  other  hand,  what  is  to  keep  the  respond- 
ing court  from  construing  its  own  statute  differently?  The  policy  of  the 
responding  state,  as  evidenced  by  reciprocal  acts,  is  to  permit  a  direct 
civil  action.  The  rule  of  conflicts  requires  reference  to  the  laws  of  an- 
other state  where  the  respondent  is  criminally  liable.  The  duty  imposed 
by  that  statute  has  been  breached.  The  petitioner  is  obviously  in  the  class 
of  relatives  sought  to  be  protected  by  the  statute.  This  writer  can  see 
no  reason  why  the  responding  court  should  not  be  permitted  simply  to 
ignore  the  procedural  limitations  in  the  state  of  reference  and  permit 
recovery  if  there  is  a  duty  of  support  imposed  by  any  statute,  policy 
declaration  by  the  legislature,  or  the  common  law  rule  in  the  state  of 
reference.  Such  a  result  would  be  in  basic  accord  with  the  local  law 
theory  of  conflicts  which  is  gaining  broad  recognition  among  writers 
and  in  the  United  States  Supreme  Court. ^^*  In  essence,  this  theory  was 

222  2  Restatement,  Torts  (1934)  §286  declares  that  the  violation  of  a  criminal  statute 
makes  the  actor  civilly  liable  if  the  intent  of  the  legislature  is  to  protect  the  injured 
party  or  his  class  of  persons  and  if  the  interest  affected  is  one  which  the  statute  sought 
to  protect.  This  rule  is  followed  in  a  majority  of  cases.  For  example,  Kardon  v. 
National  Gypsum  Co.,  69  Fed.  Supp.  512,  (D.C.E.D.  Pa.  1946)  ;  McCabe  v.  Atchison, 
T.  &  S.F.R.  Co.,  235  U.S.  151,  35  S.  Ct.  69,  (1914)  (applying  Oklahoma  statute)  ; 
Orloff  V.  Los  Angeles  Turf  Club,  30  Cal.  2d  no,  180  P.  2d  321,  171  A.L.R.  913  (1947)  ; 
Raison  v.  Board  of  Education,  103  N.J.L.  547,  137  Atl.  847  (1927). 

223  Prosser,  op.  cit.  supra,  note  220  at  p.  107.  This  view  was  taken  by  the  Minnesota 
Supreme  Court  in  Dart  v.  Pure  Oil  Co.,  223  Minn.  526,  27  N.W.  2d  555  (1947),  sug- 
gesting that  the  courts  tend  to  associate  a  statute  with  the  type  of  liability  in  the 
common  law  field  most  closely  related  to  the  statute.  Note,  32  Minn.  L.  Rev.  531  (1948). 

224  Cook,  op.  cit.  supra,  note  201  at  pp.  33,  59;  for  an  exposition  of  the  "contract 
theory"  which  in  many  phases  parallels  the  local  law  theory,  see  Cavers,  "A  Critique 
of  the  Choice-Of-Law  Problem,"  47  Harv.  L.  Rev.  173-208  (1933)  ;  Lorenzen,  Terri- 
toriality," Public  Policy  and  the  Conflict  of  Laws,"  33  Yale  L.J.  736  (1924)  ;  Stumberg, 
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voiced  capably  by  Judge  Learned  Hand  when  he  said :  "No  court  can 
enforce  any  law  but  that  of  its  own  sovereign,  and,  when  a  suitor  comes 
to  a  jurisdiction  foreign  to  the  place  of  the  tort,  he  can  only  invoke  an 
obligation  recognized  by  that  sovereign.  A  foreign  sovereign  under 
civilized  law  imposes  an  obligation  of  its  own  as  nearly  homologous  as 
possible  to  that  arising  in  the  place  where  the  tort  occurs."""^  The  re- 
sponding court  is  not  really  enforcing  the  laws  of  the  state  of  reference 
but  it  rather  attempts  to  reach  a  solution  which  as  nearly  as  the  court 
can  determine,  accords  with  the  basic  policy  of  the  other  state.  Thus, 
if  the  policy  of  the  state  of  reference  is  to  impose  upon  adult  children 
the  duty  of  supporting  poor  parents,  the  responding  court  need  not  look 
to  the  procedural  details  of  enforcement  and  therefore  both  the  cumu- 
lative rule  and  the  conflicts  rule  of  the  Uniform  Commissioners'  Act 
are  satisfied. 

The  Interpretation  Question  Involved.  Apart  from  questions  of  con- 
stitutional validity,  it  seems  very  doubtful  whether  a  statutory  construc- 
tion of  the  reciprocal  acts  which  results  in  extraterritorial  enforcement 
of  duties  imposed  by  a  foreign  criminal  statute  will  appeal  to  a  state 
court  which  handles  support  actions.  There  are  a  number  of  reasons 
why  this  interpretation  should  and  in  all  probability  would  be  excluded. 

First,  consider  the  intent  of  the  legislature  in  enacting  a  Uniform 
Commissioners'  type  statute.  Provisions  are  made  for  both  "criminal" 
and  "civil"  enforcement.  Criminal  enforcement  is  limited  to  extradition 
of  any  person  found  in  another  state  who  is  charged  in  the  enacting 
state  "with  the  crime  of  failing  to  provide  for  support"  of  any  person  in 
the  enacting  state.  The  New  Jersey  statute  has  a  similar  provision.  In 
both  instances  extradition  is  simply  an  alternative  remedy  in  cases 
where  the  respondent  may  be  charged  criminally  in  the  demanding  state 
and  has  refused  to  submit  to  the  jurisdiction  of  the  responding  court. 
We  may  conclude,  therefore,  that  the  legislature  is  aware  of  the  fact 
that  there  is  a  difference  between  civil  and  criminal  support  legislation, 
and  that  the  reciprocal  procedure  is  limited  solely  to  the  enforcement  of 
civil  obligations. 

Secondly,  the  analogy  to  tort  liability  for  violation  of  criminal  statutes 
is  not  wholly  airtight  under  traditional  theories  of  conflict  of  laws.  If 

op.  cit.  supra,  note  204  at  pp.  14-17;  Heilman,  "Judicial  Method  and  Economic  Ob- 
jectives in  Conflict  of  Laws,"  43  Yale  L.J.  1082  (1934)  ;  Yntema,  "The  Hornbook 
Method  and  the  Conflict  of  Laws,"  37  Yale  L.J.  468  (1928).  For  a  general  discussion 
of  the  three  theories  of  conflict  of  laws,  see  Cheatham,  American  Theories  of  Conflict 
of  Laws,  58  Harv.  L.  Rev.  361  (1945). 
225  Guinness  v.  Miller,  291  Fed.  769  at  770  (D.C.S.D.N.Y.,  1923). 
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the  state  of  reference  has  adopted  a  policy  of  punishing  a  certain  class 
of  nonsupporting  relatives  by  criminal  penalties  only,  without  giving 
the  dependent  a  civil  remedy,  and  that  statute  has  been  construed  by 
the  courts  of  the  state  of  reference  as  not  creating  a  civil  right  of  action, 
should  the  responding  court  completely  ignore  this  policy?  Whenever 
the  court  of  one  state  must  decide  an  action  which  involves  a  conflicts 
issue  and  reference  is  made  to  the  laws  of  another  state,  the  deciding 
court  not  only  applies  the  common  law  or  statute  of  the  other  state  to 
the  facts  of  the  case  but  it  also  takes  into  consideration  the  interpreta- 
tion or  construction  which  the  statute  or  rule  of  law  has  received  in  the 
state  of  reference.  It  would  indeed  be  a  novel  development  to  presume 
that  one  state's  rule  of  conflicts  may  be  used  to  defeat  the  public  policy 
of  another  state  to  which  the  rule  refers. 

Thirdly,  two  common  and  possible  fact  situations  will  demonstrate  the 
difficulty  involved  in  following  the  proposed  theory  to  its  final  conclusion. 
Assume  that  P  and  R  live  in  Kansas  which  has  enacted  the  Uniform 
Commissioners'  Act.  R's  duty  of  support  may  be  enforced  by  criminal 
sanction  only.  P,  informed  that  South  Dakota  permits  direct  civil  action 
for  the  class  of  relatives  to  which  he  belongs,  goes  to  that  state  and  files 
a  petition,  presence  of  P  being  all  that  is  required  under  the  South  Da- 
kota act.  The  Kansas  Court  now  must  decide  whether  the  action  is 
maintainable.  Under  either  alternative  of  the  Uniform  Commissioners' 
Act,  the  court  would  apply  Kansas  law.  If  duties  of  support  include 
those  imposed  by  the  Kansas  criminal  statute,  the  result  is  inescapable. 
R  has  become  the  defendant  in  a  civil  action  on  a  cause  of  action  which 
could  not  be  maintained  had  P  remained  in  the  state  where  the  failure 
to  support  commenced.  The  New  York  Act  requires  that  P  be  a  resident 
and  this  problem  would  not  therefore  arise  as  easily.  Assume  now,  that 
R  had  never  been  present  or  resided  in  the  state  where  P  is  present  when 
he  becomes  indigent.  In  the  state  where  P  files  a  petition,  there  is  no 
civil  remedy  locally.  The  court  of  the  state  where  jurisdiction  over  R  is 
obtained  may  entertain  a  civil  action  and  applies  the  law  of  the  initiating 
state  because  P  was  present  there  when  the  failure  to  support  com- 
menced. The  statute  of  that  state  is  criminal  and  R  has  never  been  in 
that  state.  On  what  theory  could  the  responding  court  apply  the  law  of 
the  initiating  state?  Only  on  the  basis  that  the  duty  imposed  by  the 
criminal  statute  of  the  initiating  state  may  be  enforced  in  the  responding 
court  by  civil  action.  Should  we  say  that  the  duty  was  imposed  when  R 
has  never  been  in  the  initiating  state?  Obviously,  the  interpretation  of 
the  conflicts  rule  has  been  carried  to  a  questionable  conclusion.  In  Ameri- 
can Banana  Company  v.  United  Fruit  Company,  Justice  Holmes  ob- 
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jected  to  exactly  this  type  of  extraterritorial  enforcement  of  criminal 
statutes  by  saying : 

The  general  and  almost  universal  rule  is  that  the  character  of 
an  act  as  lawful  or  unlawful  must  be  determined  wholly  by 
the  law  of  the  country  where  the  act  is  done.  .  .  .  For  another 
jurisdiction,  if  it  should  happen  to  lay  hold  of  the  actor,  to 
treat  him  according  to  its  own  notions  rather  than  those  of  the 
place  where  he  did  the  acts,  not  only  would  be  unjust,  but 
would  be  an  interference  with  the  authority  of  another  sover- 
eign, contrary  to  the  comity  of  nations,  which  the  other  state 
concerned  justly  might  resent.^^® 

Even  in  absence  of  constitutional  objections,  it  is  not  difficult  to  see 
that  only  by  resort  to  a  rather  farfetched  method  of  statutory  interpre- 
tation could  a  court  arrive  at  a  result  which  permits  extraterritorial 
enforcement  of  duties  imposed  by  criminal  laws  of  a  sister  state. 

A  very  similar  problem  of  interpretation  arises  if  the  support  obliga- 
tion is  imposed  by  the  welfare  or  poor  laws  of  the  state  of  reference.  A 
typical  statute  normally  provides  that  husband,  father,  wife,  mother, 
grandfather,  grandmother,  and  children,  being  of  sufficient  financial 
ability,  shall  be  jointly  or  severally  liable  for  support  of  poor  persons, 
on  such  terms  as  are  approved  by  the  county  welfare  agency.^^^  Upon 
failure  by  the  relative  or  relatives  to  maintain  the  poor  person,  the  county 
agency  may  commence  action  to  compel  support.  None  of  these  statutes 
provides  a  direct  civil  remedy  for  the  poor  person.  Moreover,  the  duty 
of  support  is  not  absolute  because  it  is  subject  to  a  number  of  statutory 
conditions. ^^^  An  initial  determination  of  liability  of  respective  relatives 
of  the  poor  person  is  made  by  the  county  agency;  if  one  or  more  rela- 
tives are  dissatisfied  with  the  distribution  of  financial  responsibility 
made  by  the  county  agency,  legal  action  to  compel  payment  may  be 
commenced.^-®  The  welfare  codes  of  many  states  have  provisions  di- 
recting the  court  to  observe  a  certain  order  of  liability,  to  use  discretion 
in  allocating  proportionate  liability,  and  to  compel  contribution  among 
the  joint  obligors. ^^°  A  responding  court  would  have  great  difficulty  in 
applying  such  a  statute  absent  a  determination  of  statutory  liability  in 
the  state  of  reference,  because  the  statute  does  not  of  itself  impose  a 

226213  U.S.  347.  29  S.  Ct.  511  (1909)- 

227  For  example  Cal.  Wei.  &  Inst.  Code,  §2576;  Mich.  Stat.  Ann.,  §§16.139,  16.122. 

228  The  statutory  duty  of  support  may  be  conditioned  upon  prior  support  by  the  now 
indigent  person  of  the  person  sought  to  be  held  liable.  Mass.  Gen.  Laws,  c.  273,  §  20 
(1932).  It  may  be  conditioned  upon  temperate  behavior  of  the  person  seeking  support 
from  a  remote  relative.  Colo.  Stat.  Ann.,  c.  124,  §  i  (1935). 

229  Conn.  Rev.  Gen.  Stat.,  §2610  (1949)- 

230  111.  Ann.  Stat.,  c.  23,  §§439-2,  436-12  (19S1)  ;  Mich.  Stat.  Ann.,  §  16.125. 
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support  obligation.  It  merely  provides  that  liability  may  be  imposed  if 
certain  terms  and  conditions  are  met.  Therefore,  by  merely  reading  the 
statute,  the  responding  court  cannot  determine  whether  the  respondent 
owes  a  duty  of  support.  Of  course,  if  the  respondent's  obligation  has 
already  been  determined  in  a  statutory  proceeding,  and  the  contingent 
obligation  has  been  translated  into  a  concrete  judicial  order  issued  by 
a  court  in  the  state  of  reference,  the  responding  court's  problem  of  inter- 
pretation again  narrows  itself  to  the  question  whether  it  can  enforce  a 
support  obligation  imposed  by  the  laws  of  another  jurisdiction  when  the 
remedy  provided  by  the  other  state  does  not  entitle  the  dependent  to  a 
direct  civil  action  against  the  respondent  and  the  cause  of  action  accrued 
in  favor  of  the  state  or  its  political  subdivisions."^^ 

Assuming  that  an  order  for  support  has  been  made  in  the  state  of 
reference,  enforcement  of  such  order  by  the  responding  court  cannot 
be  challenged  as  a  lack  of  procedural  due  process.  Now  the  responding 
court  has  only  to  decide  whether  it  is  in  keeping  with  the  public  policy 
of  the  responding  state  to  ignore  the  procedural  limitations  upon  the 
petitioner  in  the  state  of  reference  and  take  judicial  notice  only  of  the 
fact  that  a  right-duty  relationship  exists  as  a  result  of  the  judicial  pro- 
ceeding in  the  state  of  reference.  As  a  practical  matter,  it  appears  ex- 
tremely doubtful  whether  this  situation  will  ever  arise,  except  in  a  case 
where  the  petitioner  is  a  relative  other  than  wife  or  minor  child.  Past 
experience  has  shown  that  most  courts  are  extremely  reluctant  in  grant- 
ing support  orders  against  remote  relatives.  In  balancing  the  equities 
of  a  given  case,  the  courts  do  not  like  to  compel  the  family  breadwinner 
to  contribute  to  the  support  of  parents  or  grandparents,  sisters  and 
brothers,  because  the  economic  and  social  needs  of  the  immediate  family 
are  given  preference.  Unless  the  evidence  shows  the  person  sought  to  be 
liable  is  extremely  well  off  financially  and  the  support  payments  will  not 
materially  affect  the  maintenance  of  the  immediate  family,  an  action 
for  contribution  or  reimbursement  will  almost  certainly  fail."^^ 

Finally,  if  the  state  of  reference  provides  a  direct  civil  remedy  for 
dependents,  there  is  no  objection  to  enforcement  of  support  duties  under 
either  the  cumulative  rule  of  New  York  or  the  electives  of  the  Uniform 
Commissioners'  Act.  The  legislative  history  and  post-enactment  litera- 
ture indicate  that  the  act  was  drawn  in  terms  of  a  civil  remedy. "^^  It  may 

231  Under  the  Uniform  Commissioners'  Act  this  problem  is  avoided  in  part  because 
the  state  and  its  agencies  are  expressly  authorized  to  file  petitions  under  the  statute, 
and  there  would  be  no  need  for  the  dependent  to  seek  enforcement  directly. 

232  por  opinions  of  judges  who  have  handled  family  support  cases  and  a  criticism 
of  the  poor  laws  in  general  see  Abbott,  op.  cit  supra,  note  75,  at  pp.  156-176. 

233  See  note  45  supra. 
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be  compared  to  the  normal  torts  situation  in  which  suit  is  brought  in 
the  court  of  a  forum  other  than  that  where  the  cause  of  action  arose. 

It  is  particularly  important  in  the  area  of  support  legislation  to  recog- 
nize that  there  is  a  distinction  between  right,  duty,  and  remedy.  The 
acts  have  not  made  this  distinction.  In  part,  this  may  be  due  to  the  fact 
that  support  obligations  occupy  a  special  position  in  the  framework  of 
our  legal  system.  On  the  one  hand,  nonsupport  is  a  criminal  offense,  but 
the  consequences  and  the  primary  objection  of  prosecution  are  not 
those  traditionally  attributed  to  such  a  proceeding.  The  state  is  not 
interested  in  putting  the  offender  in  jail  and  removing  him  from  society 
because  he  may  be  a  dangerous  element;  a  plea  of  guilty  has  relatively 
little  meaning  because  the  court  is  mainly  concerned  with  an  effective 
settlement  of  financial  responsibility.  If  the  defendant  is  willing  to  as- 
sume his  legal  duties,  he  will  not  be  imprisoned.  On  the  other  hand,  the 
common  law  and  statutes  offer  a  wide  scope  of  civil  remedies,  both  legal 
and  equitable  in  nature.  Special  courts  and  procedures  have  been  devised 
to  administer  support  actions.  Many  of  these  courts  have  both  equitable 
and  criminal  powers."^*  The  courts  have  power  to  issue  a  warrant  for 
the  arrest  of  the  unwilling  defendant  if  he  chooses  not  to  answer  the 
complaint.^^^  Enforcement  of  support  duties  by  civil  action  bears  very 
little  similarity  to  the  traditional  civil  suit  in  which  the  claimant  is 
asserting  a  contract  right  or  a  right  under  testamentary  disposition.  In 
the  normal  civil  action,  the  defendant  need  not  make  an  appearance  and 
may  choose  to  default.  The  constitutions  of  some  states  provide  that  a 
person  may  not  be  imprisoned  for  the  purpose  of  enforcing  a  debt 
arising  out  of  a  contract.  But  the  courts  are  in  accord  in  holding  that 
a  man's  liability  to  support  his  family  is  not  a  debt  within  the  contem- 
plation of  the  constitutional  guaranty  against  imprisonment  for  a  debt.^^® 
The  line  of  distinction  drawn  elsewhere  in  the  law  between  criminal  and 
civil  actions  has  been  retained  in  matters  of  support,  even  though  it 
has  become  a  distinction  without  a  difference  in  result. 

It  is  therefore  imperative  that  the  acts  definitely  state  when  the 
responding  court  must  enforce  support  obligations.  The  acts  should 
specify  whether  the  responding  court  is  authorized  to  enforce  support 
obligations  only  if  they  are  enforceable  by  a  similar  remedy  in  the  state 

234  For  example,  see  N.  Y.  Crim.  Code,  Dom.  Rel.  Court  Act  of  1934. 

235  Pq]-  example,  see  N.  Y.  Crim.  Code,  Dom.  Rel.  Ct.  Act,  tit.  Ill,  §  123. 

236  People  V.  Champion,  30  Cal.  App.  463,  158  Pac.  501  (1916)  ;  Martin  v.  People, 
69  Colo.  60,  168  Pac.  1 171  (1917)  ;  State  v.  Manley,  197  Iowa  46,  196  N.W.  724  (1924)  ; 
State  V.  Latham,  136  Tenn.  30,  188  S.W.  534  (1916)  ;  People  v.  Heise,  257  111.  443, 
100  N.E.  1000  (1913). 
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or  states  of  reference,  or  whether  the  court  should  be  given  discretion 
to  enforce  support  obligations  if  the  law  of  the  state  of  reference  some- 
how makes  a  declaration  of  policy  and  creates  a  right-duty  relationship 
between  the  parties  to  the  reciprocal  action.  Moreover,  it  is  suggested 
that  the  nature  of  the  duty  of  support  and  theories  of  enforcement  per- 
taining thereto  are  deserving  of  reexamination  by  courts,  legislatures, 
and  writers.  If  criminal  statutes  are  retained,  effective  enforcement  can 
be  assured  by  universal  adoption  of  the  continuing  offense  theory.  If  it 
is  desirable  to  shift  emphasis  toward  civil  enforcement,  limitations  of 
residence  must  be  abandoned  and  it  is  recommended  that  the  duty  of 
support  be  treated  in  the  same  manner  as  any  transitory  tort  action.  By 
so  doing,  the  delinquent  party  may  be  sued  civilly  for  failure  to  support 
wherever  he  is  present. 

There  is  no  uniform  rule  of  conflicts  for  support  actions.  The  possi- 
bility of  references  range  from  application  of  the  law  of  the  domicile 
of  the  person  liable  to  that  of  the  person  entitled  to  support,  from 
residence  of  either  party  to  presence  of  either  party.^^^  For  this  reason 
it  is  essential  that  reciprocal  legislation  not  only  define  the  choice  of 
laws  but  also  provide  a  workable  rule  or  rules  which  state  clearly  where 
and  under  what  circumstances  a  cause  of  action  for  support  arises,  and 
the  law  of  which  state  is  to  be  used  for  reference. 

V.  Summary  and  Conclusions 

We  have  so  far  as  I  can  ascertain  the  most  localized  and  con- 
flicting system  of  any  country  which  presents  the  external 
appearances  of  nationhood.  .  .  .  We  alone  in  a  century  and 
a  half  have  made  no  effort  better  to  integrate  our  judicial 
systems.  These  confining  concepts  which  do  so  much  to  make 
our  judgments  ineffective  or  to  delay  and  increase  the  costs  of 
their  execution,  and  which  do  so  much  to  complicate  our  choice 
of  law  problems  present  a  challenge  to  our  times  and  most  of 
all  to  our  profession. ^^^ 

In  his  scathing  criticism  of  our  sadly  outdated  system  of  multiple 
sovereignties.  Justice  Jackson  does  not  stand  alone. ^^^  We  pride  our- 

23^  Robert  H.  Jackson,  "Full  Faith  and  Credit — The  Lawyer's  Clause  of  the  Consti- 
tution," 45  Col.  L.  Rev.  i,  at  18-23  (1945). 

^^^Ibid.,  at  18  and  20. 

239  Cook,  op.  cit.  supra,  note  201,  p.  90  ff.,  p.  108  ff. ;  W.  T.  Dean,  article  cited  supra 
note  201,  pp.  388-392;  Lorenzen,  "Territoriality,  Public  Policy  and  Conflict  of  Laws," 
33  Yale  L.  J.  736  (1924)  ;  Nussbaum,  "Public  Policy  and  the  Political  Crisis  in  the 
Conflict  of  Laws,"  49  Yale  L.  J.  1027  (1940)  ;  Beale,  "Studies  in  Conflict  of  Laws," 
84  Cent.  L.  J.  140  (1917)  ;  Cavers,  "A  Critique  of  the  Choice-of-Law  Problem,"  47 
Harv.  L.  Rev.  173  (i933)- 
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selves  on  the  tremendous  economic  growth  and  poHtical  leadership  of 
our  country.  More  than  any  other  nation,  we  have  willingly  shouldered 
the  burdens  of  spearheading  the  work  of  the  United  Nations  in  bring- 
ing about  a  "more  perfect"  union  of  free  nations.  Yet,  very  little  has 
been  done  to  promote  our  "own  more  perfect  union"  in  the  last  one 
hundred  and  seventy-five  years. 

Our  legal  system  has  been  hamstrung  by  concepts  of  territorial  limi- 
tations and  controversies  over  interjurisdictional  conflict  of  laws.^*" 
Without  enabling  legislation  by  the  Congress  of  the  United  States,  the 
Supreme  Court  has  been  powerless  to  exert  a  unifying  influence  upon 
conflicts  controversies.  If  anything,  federal  legislation  has  contributed 
to  perpetuating  the  territorial  limitations  by  impressing  state  limitations 
upon  federal  courts  and  thereby  preventing  the  development  of  an 
independent  body  of  federal  common  law.^" 

For  these  reasons,  it  is  most  encouraging  and  gratifying  to  observe 
the  evolution  of  a  novel  procedural  technique  which,  at  least  in  the 
limited  field  of  family  support,  may  be  expected  to  reduce  to  an  adminis- 
trative line  the  obsolescent  and  artificial  boundaries  of  the  states. 

Reciprocal  support  legislation  has  enjoyed  a  record  of  adoption  singu- 
larly remarkable  for  that  type  of  legislation.  With  the  exception  of  the 
Uniform  Negotiable  Instruments  Law  which  was  enacted  by  fifty-three 
jurisdictions  over  a  period  of  some  thirty  years,  uniform  laws  in  general 
have  had  a  poor  record  of  adoption.^*^ 

Every  effort  is  being  made  by  the  Council  of  State  Governments  to 
give  the  new  legislation  maximum  publicity  and  it  would  not  be  sur- 
prising to  find  another  year  witness  universal  adoption  of  support  laws 
in  all  states  and  territories.^*^ 

This  analysis,  though  critical  in  part,  is  in  no  way  intended  to  dis- 
credit the  general  scheme  and  theory  of  enforcement  of  the  statutes. 
On  the  other  hand,  there  are  quite  a  number  of  legal  and  administrative 

240  "Nowhere  else  in  the  modern  world  is  judicial  authority  so  dispersed  among 
disjointed  and  insular  units  .  .  .  and  nowhere  else  does  litigation  present  such  a  mul- 
titude and  complexity  of  controversies  over  conflict  of  laws  .  .  ."  Jackson,  note  237 
supra  at  23. 

^^'^  Ibid.,  at  22,  23;  Note  that  Rule  4(f)  of  the  Federal  Rules  of  Civil  Procedure 
perpetuates  the  territorial  limitations  on  service  of  process  of  federal  courts.  "Congress, 
however,  not  only  has  failed  to  provide  for  nationwide  enforcement  of  judgments  of 
state  courts,  but  it  has  affirmatively  subjected  the  effectiveness  of  judgments  of  federal 
courts  to  like  territorial  limitations,"  Jackson,  note  237  supra  at  21. 

242  The  Uniform  Negotiable  Instruments  Act  was  adopted  by  forty-eight  states,  the 
District  of  Columbia,  and  four  territories.  Other  than  that,  for  records  of  partial 
adoption  of  uniform  laws  and  codes,  see  Handbook  (1950),  note  48  supra,  p.  358  ff. 

243  See  publications  of  the  Council,  note  46  supra. 


294  CURRENT  TRENDS  IN  STATE  LEGISLATION 

problems  left  for  solution  before  we  can  have  maximum  efficiency  of 
the  interstate  procedure,  which,  after  all,  is  still  in  the  experimental 
stage. 

It  is  therefore  suggested : 

(i)  That  the  reciprocal  statutes  be  limited  to  the  enforcement  of 
support  of  wives  and  minor  children  (sixteen  years)  unless  and  until 
there  is  uniformity  in  substantive  state  support  laws. 

(2)  That  a  logical  and  uniform  conflicts  rule  be  adopted  if  the  reci- 
procal statutes  are  to  be  made  applicable  to  the  enforcement  of  all 
support  duties. 

(3)  That  the  reciprocal  procedure  be  made  available  not  only  to  ob- 
tain an  original  support  decree  against  a  person  liable  and  found  in 
another  state,  but  also  to  enforce  already  existing  support  orders. 

(4)  That  presence  of  either  the  petitioner  or  the  respondent  should 
suffice  to  give  the  respective  state  courts  jurisdiction  to  handle  cases 
under  the  acts. 

(5)  That  the  statutes  clarify  whether  only  support  laws  imposing 
civil  obligations  of  support  are  to  be  enforced  under  the  acts  or  whether 
reference  may  be  made  by  the  deciding  court  to  criminal  laws  and  policy 
declarations  of  another  state. 

(6)  That  the  statutes  include  a  provision  permitting  recovery  on 
behalf  of  dependents  and  for  support  furnished  them  in  an  action 
brought  by  the  state  or  its  political  subdivisions. 

(7)  That  a  representative  of  the  petitioner  be  designated  who  is  in 
a  position  to  devote  all  the  time  required  to  the  prosecution  of  interstate 
support  actions. 

(8)  That  extradition  as  an  alternative  method  of  enforcement  be 
reserved  only  as  a  last  resort. 

It  is  believed  that  the  reciprocal  statutes  have  already  in  part  accom- 
plished and  will  in  the  future  more  fully  accomplish  the  purposes 
outlined  at  the  beginning  of  this  study: 

(a)  The  minimum  requirements  of  full  faith  and  credit  are  expanded 
by  mutual  agreement  between  the  states. 

(b)  An  easy  and  inexpensive  way  is  devised  for  interstate  recovery 
of  support  money. 

(c)  The  breadwinner  of  the  family  is  compelled  to  furnish  support 
wherever  found. 

(d)  Experience  during  the  last  year  of  operation  shows  that  the 
relief  burden  of  at  least  one  state  has  been  substantially  reduced  and 
similar  results  may  be  expected  in  other  states.^" 

244  Judge  Sicher,  in  reporting  upon  the  progress  of  reciprocal  support  legislation  at 
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The  two-state  procedure  is  by  far  the  most  feasible  and  practical 
method  of  dealing  with  the  problem  of  family  support  at  the  present 
time.  Other  methods  have  been  suggested.  Since  1941,  congressional 
legislation  for  punishment  of  family  deserters  has  been  proposed  on  a 
number  of  occasions."*^  The  power  of  Congress  to  make  laws  regulating 
commerce  between  the  states  would  technically  enable  it  to  prohibit  by 
such  law  any  movement  across  state  lines  where  intended  as  a  means  of 
avoiding  support  obligations.^^®  As  a  parallel  feature,  further  legislation 
has  been  proposed  to  permit  registration  with  federal  and  state  courts 
of  support  orders  issued  by  any  state  court  and  to  provide  for  enforce- 
ment of  such  registered  orders  by  federal  or  sister  state  courts. ^*^  How- 
ever, the  indications  are  that  a  federal  solution  will  not  be  forthcoming 
in  the  near  future.  The  Department  of  Justice  and  the  Federal  Security 
Agency  have  been  most  outspoken  in  their  opposition  to  federal  family 
support  legislation.^''^  These  government  agencies  point  out  that  enact- 
ment of  such  a  law  would  entail  considerable  expenditure  if  effective 
enforcement  is  to  be  assured  because  additional  personnel  would  be 
required  to  handle  the  increase  in  case  load  f^^  furthermore,  the  Attor- 
ney General  questions  whether  Congress  has  authority  to  prescribe  that 

a  recent  meeting  pointed  to  the  financial  benefits  of  the  legislation  and  stated  that  col- 
lections over  a  fourteen-months'  period  in  the  five  counties  within  New  York  City  had 
amounted  to  about  $35,817.00  with  $15,907.60  having  been  collected  for  New  York  by- 
other  states  and  $19,910.15  having  been  collected  by  New  York  for  other  states.  See 
Resume,  Meeting  of  the  Regional  Continuing  Committee  on  Social  Welfare,  Joint 
Legislative  Committee  on  Interstate  Cooperation,  Hotel  Roosevelt,  New  York  City, 
June  15,  1951. 

245  Senator  Capper  (Kansas)  introduced  the  National  Nonsupport  Act  in  the  Senate 
on  three  separate  occasions  during  the  first  sessions  of  three  successive  Regular  Ses- 
sions of  Congress:  (i)  S.B.  i265-77th,  ist  sess.  (3-31-41)  ;  (2)  S.B.  76i-78th,  ist  sess. 
(2-25-43)  ;  (3)  S.B.  453-79th,  ist  sess.  (2-5-45)  ;  on  each  occasion  the  bill  met  its  fate 
after  being  referred  to  the  Senate  Judiciary  Committee.  Eight  bills  were  introduced 
during  the  first  and  second  sessions  of  the  81st  Congress:  H.R.  1538,  H.R.  2143,  H.R. 
3802,  H.R.  4565,  H.R.  4580,  H.R.  7312,  H.R.  8051,  H.R.  5974. 

246  In  a  letter  to  the  Chairman  of  the  House  Judiciary  Committee,  Assistant  Attorney 
General  Payton  Ford  stated  that  "the  instant  measure  is  probably  constitutional  by 
virtue  of"  the  Commerce  Clause,  citing  as  precedent  The  National  Motor  Vehicle  Theft 
Act  (18  U.S.C.  2312),  the  White  Slave  Traffic  Act  (18  U.S.C.  2421-2424)  and  the 
Fugitive  Felon  Act  (18  U.S.C.  1073),  the  constitutionality  of  each  of  which  has  been 
sustained  by  the  Supreme  Court.  Making  Abandonment  of  Dependents  a  Federal  Crime, 
Hearings,  Committee  of  the  Judiciary,  House  of  Representatives,  81  st  Congress  (March 
2  and  April  4,  1949;  May  12,  1950),  p.  116  ff. 

247  Ibid.  Hearings,  p.  i  ff. 

248  Ihid.  Hearings,  Statement  by  Katherine  F.  Lenroot,  Chief,  Children's  Bureau, 
Federal  Security  Agency,  p.  99 ;  Letter  by  Peyton  Ford,  p.  116;  Letter  by  John  L. 
Thurston,  Acting  Administrator  of  the  Federal  Security  Agency,  p.  118. 

249  Ibid. 
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support  orders  may  be  registered  in  a  state  court.^®°  Concern  has  also 
been  expressed  over  the  fact  that  the  Federal  Government  would  be 
intruding  upon  the  field  of  domestic  relations,  an  area  traditionally  left 
to  the  regulation  of  the  states. ^°^ 

The  conclusion  therefore  seems  inescapable  that  reciprocal  support 
legislation,  if  universally  adopted,  is  not  only  the  one  available  solution 
to  a  pressing  national  problem  but  may  serve  as  well  as  precedent  for 
a  procedural  innovation  which  may  be  employed  in  other  fields  of  law  to 
facilitate  the  interstate  enforcement  of  any  given  court  decree.  Expense 
of  litigation  in  private  law  disputes  could  be  reduced  considerably  by 
using  a  reciprocal  method  of  enforcing  judgments  similar  to  the  one 
discussed  in  this  study  and  allowing  the  resident  of  a  given  state  to  file 
his  judgment  with  the  court  of  any  other  state  without  having  to  appear 
in  the  court  of  the  sister  state  to  prosecute  a  judgment  on  a  judgment.^" 

260  Ibid. 

251  Ibid. 

202  The  National  Conference  of  Commissioners  on  Uniform  State  Laws  has  already 
considered  such  legislation.  The  Uniform  Enforcement  of  Foreign  Judgments  Act  is 
designed  as  a  procedure  under  which  the  judgment  creditor  can  effectively  obtain  relief, 
at  the  same  time  giving  adequate  protection  to  the  judgment  debtor.  Handbook  (1948), 
note  48  supra,  at  p.  156. 


Administrative  Enforcement  of  Civil  Rights 

Charles  W.  Elicker,  II* 

I.  Introduction 

For  the  past  seventy-five  years  the  problem  of  guaranteeing  personal 
civil  rights  and  of  protecting  members  of  minority  groups  from  dis- 
crimination has  recurrently  faced  state  legislatures.  Eighteen  of  the 
northern  states  have  some  type  of  legislation  on  the  subject,  usually 
laws  of  long  standing/  Typically,  these  statutes  forbid  discrimination 
on  the  basis  of  race,  religion,  or  color  in  specified  public  places,  such  as 
restaurants,  hotels,  bowling  alleys,  or  soda  fountains.  During  recent 
years  these  statutes  have  been  augmented  in  many  states  by  new  laws 
outlawing  segregation  in  schools,  ending  discrimination  in  state  militias, 
regulating  access  to  public  housing,  and  others  of  like  content.^ 

Concomitant  with  the  enactment  of  such  broadened  civil  rights  legis- 
lation has  been  the  ever-increasing  use  of  the  administrative  process  as 
a  method  for  effectuating  social  policies.  In  many  fields  the  traditional 
methods,  involving  an  extensive  use  of  the  courts,  have  been  abandoned 
or  neglected  in  favor  of  the  more  flexible  administrative  process.  In 
1945  the  New  York  legislature  pioneered  in  employing  the  administra- 
tive process  for  the  protection  of  civil  rights  in  the  "Fair  Employment 
Practices  Act,"^  which  was  aimed  at  the  elimination  of  discriminatory 
employment  practices  in  private  business  within  that  state.  During  the 
following  six  years  eight  other  states  have  enacted  similar  legislation, 
all  of  which  has  been  based  in  large  part  on  the  New  York  experience 
and  none  of  which  has  presented  any  radical  advance  over  the  original 
statute.* 

*  Legislative  Analyst,  Legislative  Research  Center.  A.B.,  Washington,  1945 ;  LL.B., 
Washington,  1949;  LL.M.,  Michigan,  1950. 

1  California,  Colorado,  Connecticut,  Illinois,  Indiana,  Iowa,  Kansas,  Massachusetts, 
Michigan,  Minnesota,  Nebraska,  New  Jersey,  New  York,  Ohio,  Pennsylvania,  Rhode 
Island,  Washington,  and  Wisconsin.  Statute  citations  appear  in  footnotes  12  and  13, 
infra. 

2  For  example:  schools.  Wis.  Laws  1949,  c.  433;  militia,  Wis.  Laws  1949,  c.  76; 
Cal.  Laws  1949,  c.  948;  public  housing.  Pa.  Laws  1949,  P.  L.  1633. 

3  New  York  State  Law  Against  Discrimination;  N.Y.  Executive  Law,  Article  15. 

*  Colorado  Laws  1951  (Senate  Bill  No.  228,  CCH  Advance  Session  Laws  Reporter, 
p.  229)  ;  Conn.  Rev.  Gen.  Stat.  §  7401 ;  Mass.  Ann.  Laws,  c.  6,  §  56 ;  N.J.  Laws  194S, 
c.  169  as  amended  by  N.J.  Laws  1949,  c.  11  and  N.J.  Laws  1951,  c.  64;  N.  Mex.  Stat. 
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However,  in  several  states  the  idea  of  administrative  enforcement  of 
civil  rights  has  spilled  over  into  an  area  much  broader  than  the  elimina- 
tion of  discrimination  merely  in  employment,  and  these  experiments  are 
the  subject  of  this  discussion.  In  1948  the  New  York  Legislature  cre- 
ated a  Fair  Educational  Practices  Commission  for  that  state. ^  During 
1949  the  legislatures  of  New  Jersey  and  Connecticut  expanded  the  duties 
of  already  existing  Fair  Employment  Practices  Commissions  to  include 
responsibility  for  action  on  complaints  involving  a  denial  of  the  use  of, 
or  discrimination  in  admission  to,  public  facilities  and  accommodations.^ 
At  the  same  time  the  New  Jersey  Commission  assumed  authority  over 
the  problem  of  discrimination  in  education.  In  1949  Massachusetts  was 
given  a  Fair  Educational  Practices  Commission,^  and  in  1950  the  duties 
of  an  existing  Fair  Employment  Practices  Commission  were  broadened 
by  two  acts  of  the  Legislature,  one  dealing  with  discrimination  in  the 
use  of  public  accommodations,  and  the  other  dealing  with  discrimination 
in  employment  based  on  age.® 

II.  Recent  Legislation  Establishing  Administrative 
Procedure  to  Enforce  Civil  Rights 

A.  Discrimination  in  Employment  and  Public  Accommodations. 

The  original  New  Jersy  Fair  Employment  Practices  Act  was  passed 
in  1945,  immediately  on  the  heels  of  the  New  York  law  and  was  quite 
similar  to  it.  The  major  difference  lay  in  the  fact  that  while  the  New 
York  law  was  administered  by  a  special  commission,  responsibility  for 
enforcement  of  the  New  Jersey  law  was  vested  in  the  Department  of 
Education.  A  special  "Division  Against  Discrimination"  was  created 
in  the  Department  for  the  sole  purpose  of  investigating  discriminatory 
employment  practices,  and  the  division  felt  that  its  authority  to  enter 
other  civil  rights  areas  was  limited,  although  on  occasion  investigations 
were  made  on  the  basis  of  complaints  involving  a  general  denial  of  civil 
rights. °  In  1948  Governor  DriscoU's  "Committee  on  Civil  Liberties" 
undertook  a  survey  of  the  entire  civil  rights  structure  in  New  Jersey 
and,  among  other  things,  recommended  the  establishment  of  a  single 

Ann.  §57-1201;  Ore.  Laws  1949,  c.  221;  R.I.  Laws  1949,  c.  2181 ;  Wash.  Rev.  Stat. 
§  7614-20.  In  addition  three  states  have  established  advisory  Fair  Employment  Prac- 
tices Commissions :  111.  Ann.  Stat.,  c.  127,  §  214.1 ;  Ind.  Stat.  Ann.  §  40-2301 ;  Kan. 
Laws  1949,  c.  289  (Joint  Resolution). 

5  N.Y.  Laws  1948,  c.  753. 

6  N.J.  Rev.  Stat.  §18:25-4;  Conn.  Rev.  Gen.  Stat.  §7600,  §8376. 
^  Mass.  Laws  1949,  c.  726. 

8  Mass.  Laws  1950,  c.  479  and  c.  697. 

3  New  Jersey  Division  Against  Discrimination,  Annual  Report,  1948-1949,  p.  3. 
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administrative  agency  to  handle  all  civil  rights  matters.  This  suggestion 
was  the  basis  for  the  "Freeman  Act,"  which  was  passed  in  1949/'*  This 
act  combined  into  one  law  all  the  substantive  provisions  of  the  existing 
New  Jersey  civil  rights  enforcement  legislation,  clarifying  and  systema- 
tizing existing  statutes  as  well  as  making  some  additions.  The  Division 
Against  Discrimination,  still  retained  as  an  agency  of  the  Department 
of  Education,  is  now  composed  of  two  sections,  one  to  receive,  investi- 
gate, and  act  upon  complaints  dealing  with  employment,  the  other  section 
to  handle  complaints  alleging  "other  unlawful  acts"  relative  to  a  denial 
of  civil  rights.  The  latter  category  includes  discrimination  in  the  fields 
of  restaurant  and  bath  house  facilities,  hotel  accommodations,  theater 
admissions,  entrance  to  all  non-sectarian  schools,  and  a  host  of  other 
similar  enumerated  situations.  Under  this  new  system  a  New  Jersey 
complainant  is  no  longer  restricted  to  a  private  legal  action  to  enforce  his 
civil  rights,  but  may  complain  to  the  Division  against  discrimination, 
which  will  then  take  action  against  the  offender. 

The  Connecticut  experience  follows  the  same  pattern.  In  1943  the 
Connecticut  Legislature  created  an  Interracial  Commission,  whose  func- 
tion was  to  investigate,  compile  facts,  and  report  to  the  Governor  on 
the  problem  of  discrimination  in  employment.  This  was  followed  in 
1947  by  an  expansion  of  the  Commission  into  a  full-fledged  Fair  Em- 
ployment Practices  Commission,  based  on  the  New  York  model.  Since 
1905  Connecticut  had  had  a  statute  making  discrimination  unlawful  in 
a  large  number  of  public  places  and  providing  a  fine  for  its  violation. 
A  1949  amendment  to  this  old  statute,  while  leaving  intact  the  original 
criminal  method  of  enforcement,  provided  the  additional  remedy  of 
authorizing  the  aggrieved  person  to  file  a  complaint  with  the  Interracial 
Commission,  which  would  be  handled  in  substantially  the  same  manner 
as  a  complaint  alleging  discrimination  in  employment. 

In  Massachusetts  a  Fair  Employment  Practices  Commission  was  cre- 
ated in  1946,  following  the  usual  model  for  such  bodies.  Massachusetts, 
like  Connecticut,  had  a  statute  forbidding  discrimination  in  the  use  of 
public  facilities  and  accommodations,  and  likewise  provided  criminal 
penalties  for  its  violation.  In  1950,  following  the  Connecticut  pattern, 
this  statute  was  amended  so  that  a  person  feeling  himself  discriminated 
against  might  now  file  a  complaint  with  the  Commission,  which  is  called 
the  "Massachusetts  Commission  Against  Discrimination." 

Before  attempting  an  evaluation  of  these  amplifications  of  the  use 
of  the  administrative  method  in  dealing  with  civil  rights  matters,  it 
should  be  emphasized  that  in  each  instance  an  already  functioning  Fair 

10  N.J.  Laws  1949,  c.  II. 
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Employment  Practices  Commission  provided  the  impetus  and  nucleus. 
By  adding  new  duties  to  existing  agencies  and  combining  responsibility 
for  these  new  phases  of  civil  rights  enforcement  in  one  place,  these  three 
states  have  found  it  unnecessary  to  create  an  additional  administrative 
office.  By  utilizing  existing  administrative  personnel  and  procedures 
already  applicable  to  the  problems  of  discrimination  in  employment, 
these  three  legislatures  have  not  only  worked  an  economy,  but  have,  no 
doubt,  greatly  minimized  the  confusion  which  would  have  otherwise 
resulted  from  the  establishment  of  separate,  and  perhaps  overlapping, 
agencies. 

In  order  accurately  to  appraise  the  new  statutes,  some  mention  should 
be  made  of  older  methods  used  to  enforce  personal  civil  rights.  The 
Washington  statute,  now  over  forty  years  old,  is  typical  of  many: 

Every  person  who  shall  deny  to  any  other  person  because  of 
race,  creed  or  color,  the  full  enjoyment  of  any  of  the  accom- 
modations, advantages,  facilities  or  privileges  of  any  place  of 
public  resort,  accommodation,  assemblage  or  amusement,  shall 
be  guilty  of  a  misdemeanor.^^ 

Several  other  states  provide  for  criminal  sanctions,^^  one  gives  only  a 
civil  action  for  damages,^^  and  several  provide  for  both  civil  and  crim- 
inal penalties.^*  In  most  states  responsibility  for  criminal  enforcement 
lies  with  the  local  prosecuting  officials.  There  seems  to  be  no  reliable 
statistical  information  available  respecting  the  number  of  civil  and 
criminal  actions  brought  under  these  statutes,  but  in  all  probability  the 
overwhelming  majority  of  violations  go  unnoticed  and  uncorrected  by 
the  law.  The  reasons  for  this  are  many.  It  is  an  expensive  and  time  con- 
suming matter  to  bring  a  civil  suit,  particularly  when  the  plaintiff  has 
good  reason  to  suspect  an  appeal  and  to  anticipate  that  his  damages,  if 
any,  are  apt  to  be  little  more  than  nominal.  Assuming  knowledge  of  the 
existence  of  such  a  statute  on  the  part  of  members  of  a  minority  group, 
a  great  many  persons  who  might  be  entitled  to  invoke  it  would  un- 

11  Wash.  Rev.  Stat.  §2686.  See  Anderson  v.  Pantages  Theatre  Co.,  114  Wash.  24, 
194  Pac.  813  (1921)  in  which  the  court  permitted  a  civil  action  based  on  the  above 
statute  by  a  negro  who  had  been  refused  admission  to  a  certain  part  of  the  theater. 

12  Colo.  Stat.  Ann.,  c.  35,  §2;  Conn.  Rev.  Gen.  Stat.,  §8375;  111.  Ann.  Stat.,  c.  38, 
§  126;  Ind.  Stat.  Ann.,  §  10-902;  Iowa  Code  Ann.,  §  735.2;  Kan.  Gen.  Stat.  Ann.,  §  21- 
2424 ;  Mass.  Ann.  Laws,  c.  272,  §  98 ;  Mich.  Stat.  Ann.,  §  28.344 ;  Minn.  Stat.  Ann., 
§327.90;  Neb.  Rev.  Stat,  §20-102;  N.J.  Rev.  Stat.,  §  10:  1-6;  N.Y.  Penal  Law,  §  154; 
N.Y.  Civil  Rights  Law,  §  41 ;  Ohio  Gen.  Code  Ann.,  §§  12940,  12941 ;  Pa.  Stat.  Ann.,  tit, 
18,  §4654;  R.I.  Gen.  Laws,  c.  606,  §§28,  29;  Wash.  Rev.  Stat.  Ann.,  §2686;  Wis.  Stat. 
§340.75  (1949)  as  amended  by  Wis.  Laws  1951,  c.  575. 

12  Cal.  Civil  Code.  §  52. 

1*  Colorado,  Illinois,  Indiana,  Kansas,  Massachusetts,  Michigan,  Minnesota,  New 
York,  Ohio,  and  Wisconsin.  For  statute  citations,  see  footnote  12,  supra. 
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doubtedly  be  financially  incapable  of  securing  the  services  of  a  competent 
attorney.  As  to  criminal  sanctions,  the  universal  reluctance  of  over- 
worked local  district  attorneys  to  prosecute  is  well  known.  Being  crimi- 
nal laws,  such  statutes  are  often  so  strictly  construed  as  to  be  of  little 
benefit.^^  Overcoming  this,  it  is  a  source  of  no  little  embarrassment  and 
worry  for  the  average  member  of  a  minority  group  to  act  as  a  prosecut- 
ing witness  and  to  subject  himself  to  the  unfamiliarities  and  possible 
publicity  of  court  procedure.  Even  when  prosecution  does  take  place 
(usually  in  a  magistrate's  or  police  court)  and  the  violator  is  found 
guilty,  he  is  apt  to  receive  only  a  warning  or  at  most  a  token  fine,  ap- 
parently from  a  judge  out  of  sympathy  with  the  statute. ^^  Over  and 
above  the  whole  picture  is  the  practical  fact  that  most  people  who  would 
benefit  by  such  statutes  are  completely  unaware  of  their  existence,  and 
there  are  few  agencies  organized  to  publicize  the  existence  of  such  laws. 
So-called  "test  cases,"  backed  by  interested  civil  rights  groups,  can  at  best 
be  only  sporadic  and  fragmentary  in  their  coverage.  On  the  whole  it 
seems  that  such  statutes,  while  potentially  effective,  in  practice  serve  as 
little  more  than  an  expression  of  the  public  policy  of  some  previous 
legislature. 

In  contrast  to  this  is  the  administrative  method.  This  process  may  be 
utilized  through  the  medium  of  an  administrative  officer,  such  as  the 
Commissioner  of  Education,  or  of  Labor,  or  through  the  medium  of  an 
independent  agency,  such  as  an  Interracial  Commission  or  a  Fair  Em- 
ployment Practices  Commission.  Regardless  of  which  type  of  organiza- 
tion is  used,  procedures  and  results  will  probably  be  much  the  same,  in 
view  of  the  fact  that  if  an  administrative  officer  is  chosen  for  enforce- 
ment, pressure  of  work  will  force  him  to  create  a  special  corps  of 
subordinates  who  will  operate  in  much  the  same  manner  as  would  an 
independent  agency.  The  typical  Fair  Employment  Practices  Act  pro- 
vides that  it  is  an  unfair  employment  practice  for  an  employer,  an 
employment  agency,  a  labor  union,  or  other  employees  to  discriminate 
against  a  worker  or  prospective  worker  because  of  his  race,  religion,  or 
color.  If  any  person  feels  that  he  has  been  discriminated  against  in 
violation  of  the  act,  the  procedure  for  correcting  the  abuse  is  briefly 

1"  See,  e.g.,  Goff  v.  Savage,  122  Wash.  194,  210  Pac.  374  (1922),  in  which  a  negro 
was  refused  service  at  a  soda  fountain  in  a  drug  store.  Suit  brought  on  the  basis  of  the 
statute  quoted  above  was  dismissed  on  the  reasoning  that  the  business  in  question  was 
a  private  rather  than  a  pubhc  one. 

16  The  Connecticut  criminal  anti-discrimination  statute  was  amended  in  1941  to 
provide  for  a  minimum  fine  of  $25.  This  amendment  was  the  result  of  a  violation  where 
the  judge  fined  the  proprietor  eighty-eight  cents.  Report  of  the  Interracial  Commission, 
1948-1949,  P-  (>7- 
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this :  The  person  aggrieved,  either  in  person  or  through  his  attorney, 
files  a  verified  complaint  with  the  commission,  setting  forth  the  details 
of  the  case.  Many  commissions  will  take  action  on  a  mere  informal, 
verbal  complaint,  but  a  verified  complaint  is  a  condition  precedent  to 
any  enforcement  measures  which  the  commission  might  wish  to  take. 
Informal  investigation  by  a  member  of  the  commission  or  of  the  staff  of 
the  agency  follows  the  complaint.  If  convinced  by  this  investigation  that 
the  complaint  had  a  basis  in  fact,  the  commission  attempts  to  confer 
informally  and  privately  with  the  alleged  violator,  seeking  his  side  of 
the  story,  and  trying  to  eliminate  the  discrimination  by  means  of  further 
conferences,  explanations  of  the  law,  conciliation,  and  persuasion.  If 
cooperation  is  not  forthcoming  and  the  commission  feels  that  the  law 
has  definitely  been  violated,  a  formal  hearing  is  held,  open  to  the  public 
in  most  cases,  and  conducted  along  lines  familiar  to  all  administrative 
tribunals,  including  the  making  of  a  transcript.  If  the  commission  feels 
that  the  evidence  so  justifies,  a  cease  and  desist  order  is  issued  against 
the  violator,  ordering  him  to  halt  his  unlawful  conduct  and  perhaps 
requiring  some  affirmative  action  on  his  part,  such  as  reinstatement  of 
the  employee  discriminated  against.  If  the  offender  remains  recalcitrant 
and  fails  to  obey,  the  commission  may  then  go  to  court  and  seek  judicial 
enforcement  of  its  order,  in  which  event  the  court  will  review  the  action 
of  the  commission  in  issuing  the  order.  Likewise,  if  upon  investigation 
the  commission  feels  that  no  violation  has  taken  place  and  consequently 
dismisses  the  complaint,  the  dissatisfied  complainant  may  obtain  a  court 
review  of  the  commission's  order  of  dismissal. 

Since  Fair  Employment  Practices  Commissions  have  been  in  opera- 
tion for  almost  six  years,  it  is  possible  to  generalize  somewhat  on  their 
experiences.  One  of  the  most  striking  of  these  is  the  fact  that  the  over- 
whelming majority  of  complaints  have  been  satisfactorily  processed 
without  the  necessity  of  a  formal  hearing,  and  in  those  few  instances 
where  a  hearing  has  been  required,  the  commissions  have  almost  never 
found  it  necessary  to  secure  judicial  enforcement  of  their  orders.  In 
addition  the  various  agencies  have  settled  to  the  satisfaction  of  both 
parties  concerned  countless  scores  of  incidents  in  which  no  formal  com- 
plaint has  been  made.  Indeed  actual  operation  would  seem  to  very  defi- 
nitely demonstrate  that  most  such  agencies  act  in  the  capacity  of  warning, 
or  advisory,  or  educational  agencies  much  more  than  in  the  capacity  of 
coercive  or  law  enforcement  agencies.  For  instance,  in  Massachusetts 
the  F.E.P.C.  did  not  once  in  the  first  four  years  of  its  operation  have 
recourse  to  a  formal  hearing,  let  alone  judicial  review,  although  process- 
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ing  562  complaints,  and  the  experience  of  other  agencies  parallels  this.^^ 
Such  a  consideration  naturally  leads  to  the  inquiry  of  whether,  then, 
it  is  necessary  to  clothe  these  administrative  agencies  with  the  rather 
broad  coercive  powers  which  they  possess,  since  little  occasion  is  found 
for  their  use.  Without  being  able  to  cite  any  proof  one  way  or  the  other, 
a  knowledge  of  human  nature  would  indicate  that  the  voluntary  com- 
pliance and  cooperation  from  offenders  which  most  of  these  agencies 
report  they  have  received,  may,  to  a  large  degree,  be  due  to  a  knowledge 
of  the  existence  and  effectiveness  of  these  coercive  measures  which  are 
readily  available  to  the  agencies.  Conciliation  and  mediation  are  valuable 
and  workable  methods,  but  only  to  the  extent  that  the  party  whose 
policies  are  sought  to  be  changed  is  aware  of  some  bargaining  power 
in  his  opponent. ^^  Effective,  though  little  used,  enforcement  procedures 
provide  the  agencies  with  this  bargaining  power.  However,  over  and 
above  all  these  considerations  there  remains  the  one  great  weapon  pos- 
sessed by  such  agencies — fear  of  public  exposure.  Most  persons  guilty 
of  any  outward  manifestation  of  their  own  prejudices  are  more  than 
loath  to  have  their  pettiness  and  unlawful  conduct  paraded  before  the 
public.  A  formal  hearing  by  the  commission  is  apt  to  receive  much  more 
notice  than  a  simple  case  in  the  magistrate's  court,  and  by  the  same  token 
the  fear  of  such  a  hearing  is  apt  to  induce  a  greater  spirit  of  cooperation. 
Indeed  the  New  Jersey  Commission  thinks  that  this  threat  of  public 
exposure  is  the  major  reason  why  conciliation  has  worked  so  well  in 
that  state  and  why  recourse  to  the  courts  and  other  more  formal  pro- 
cedures has  been  almost  totally  unnecessary.^'^ 

!''■  4th  Annual  Report  of  the  Massachusetts  Fair  Employment  Practices  Commission 
1948-1949,  p.  2;  see  also,  Report  of  the  Interracial  Commission  (Connecticut)  1948- 
I949i  P-  63;  N.Y.  State  Commission  Against  Discrimination,  Report  of  Progress,  1949, 
p.  8;  New  Jersey  Division  Against  Discrimination,  "Evaluation  of  Enforcement  Ex- 
periences Concerning  the  Public  Accommodations  Feature  of  Civil  Rights  Law,"  May, 
1950,  p.  2. 

18  "The  statutory  procedure  that  the  investigating  commissioner  shall,  after  a  deter- 
mination of  probable  cause,  endeavor  to  eliminate  the  unlawful  employment  practice 
complained  of  through  conference,  conciliation,  and  persuasion  before  resorting  to  a 
public  hearing  and  legal  sanctions,  continues  to  be  most  effective.  There  is  little  doubt, 
however,  that  the  efficiency  of  this  technique  derives  in  no  small  part  from  the  avail- 
ability of  such  sanctions  when  the  conference  and  conciliation  efforts  are  unsuccessful. 
Without  the  imminence  of  a  public  hearing,  it  is  probable  that  the  effectiveness  of  the 
conciliation  process  would  be  tremendously  reduced."  N.Y.  State  Commission  Against 
Discrimination,  Report  of  Progress  1949,  p.  7. 

19  New  Jersey  Division  Against  Discrimination,  "Evaluation  of  Enforcement  Ex- 
periences Concerning  the  Public  Accommodations  Feature  of  Civil  Rights  Law,"  (May 
1950),  p.  2:  "We  have  not  been  confronted  by  any  situations,  as  yet,  that  involved  the 
need  of  public  hearing.  If  our  experience  in  fair  employment  enforcement  will  have 
bearing,  and  we  believe  it  will,  the  fear  of  public  exposure  through  the  wide  publicity 
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As  previously  mentioned,  the  machinery  and  procedures  of  existing 
Fair  Employment  Practices  Commissions  have  been  used  by  the  three 
legislatures  enacting  omnibus  civil  rights  statutes  to  include  adminis- 
trative treatment  of  discrimination  in  public  places.  The  flexibility  of 
the  administrative  process  has  been  aptly  demonstrated  by  the  manner 
in  which  these  new  agencies  have  adapted  themselves  to  the  peculiarities 
of  their  new  responsibilities.  The  most  striking  difference  between  hand- 
ling employment  discrimination  and  handling  other  types  of  the  same 
evil  is  the  fact  that  in  the  former  situation  the  commission  is  usually 
furnished  with  more  objective  evidence  of  compliance  with  its  orders 
than  in  the  latter  situation.  Consequently,  the  New  Jersey  Commission 
has  evolved  a  scheme  of  imposing  two  requirements  on  the  latter  type 
of  violator:  (i)  writing  a  letter  of  apology  to  the  complainant,  includ- 
ing with  it  an  invitation  to  make  full  use  of  the  services  or  facilities 
which  previously  had  been  denied,  and  (2)  sending  a  letter  to  the 
Division,  setting  forth  the  official  policy  of  the  management.  The 
Division  Against  Discrimination  reports : 

In  the  former  instance  the  letter  to  the  complainant  supple- 
ments Division  reports  to  that  party  in  a  fashion  that  might 
cause  the  complainant  to  feel  safer  in  his  attempts  to  test  the 
effectiveness  of  any  agreement  reached.  The  letter  to  the  Divi- 
sion is  to  place  the  respondent  in  an  unequivocable  position 
should  there  be  subsequent  and  sustainable  charges  made 
against  the  same  place  of  business.  Obviously,  any  such  repeat 
performances  would  receive  sterner  treatment."" 

The  Division,  following  this  policy  of  mediation  and  conferences,  re- 
ports that  the  public  accommodation  section  of  the  statute  is  easier  of 
administration  than  is  the  employment  section.  Perhaps  this  is  so  be- 
cause proof  of  discrimination  in  admission  to  a  movie  theater  is  pro- 
bably easier  than  proof  that  out  of  four  prospective  employees  an 
employer  did  not  choose  the  complainant,  wholly  because  of  the  color 
of  his  skin. 

In  Connecticut  the  procedure  used  is  slightly  different  from  that  of 
the  New  Jersey  agency.  The  following  quotation  from  a  report  of  the 
Interracial  Commission  clearly  summarizes  the  procedures  used  there : 

It  was  formerly  the  Commission's  procedure  in  complaints  of 
this  nature  to  inform  the  complaining  party  of  his  rights 

that  would  attend  public  hearing  seems  sufficient  to  influence  voluntary  compliance. 
The  possibility  of  seeking  Supreme  Court  review  of  an  administrative  order  or  of 
prosecution  because  of  violation  of  such   order,   is   so   remote  at  this   period  that   a 
discussion  of  its  efficacy  would  be  completely  academic." 
20  Ibid.,  at  p.  I. 
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under  the  statute  and  offer  to  attempt  to  adjust  the  situation 
unless  the  complainant  was  insistent  upon  prosecution  which 
was  seldom.  The  establishment  was  then  visited  to  determine 
if  a  violation  had  occurred  and  to  see  if  the  proprietor  was 
aware  of  the  statute.  If  the  violation  was  evident  but  the  pro- 
prietor agreed  to  comply  with  the  statute  in  the  future,  the 
complainant  was  so  advised.  However,  the  complainant  was 
often  loath  to  return  to  a  place  for  service  which  previously 
had  been  denied  but  without  returning  he  had  no  actual  proof 
that  the  situation  had  been  corrected. 

To  avoid  this,  the  procedure  of  arranging  a  conference  be- 
tween the  parties  and  the  local  prosecutor  was  adopted.  If  the 
facts  warrant  it,  the  latter  warns  the  proprietor  that  he  is  vio- 
lating the  law  and  is  liable  for  prosecution.  This  generally 
results  in  a  promise  of  future  compliance  from  the  violator 
that  is  satisfactory  to  the  complainant  and  puts  the  proprietor 
on  record  in  the  event  of  subsequent  violations. ^^ 

During  the  first  year  of  operation  under  the  new  omnibus  act  the 
Interracial  Commission  handled  forty  cases  of  the  non-employment  type 
of  discrimination,  and  all  were  settled  satisfactorily.^^ 

B.  Discrimination  in  Educational  Practices 

In  addition  to  creating  administrative  agencies  to  handle  employment 
and  public  facilities  aspects  of  the  civil  rights  problems,  three  states 
have  entered  the  field  of  safeguarding  educational  civil  rights  in  a  simi- 
lar manner.  In  New  York  and  Massachusetts  special  Educational  Prac- 
tices Commissions  have  been  set  up  for  the  purpose  of  investigating 
and  eliminating  discriminatory  educational  practices,  which  in  the  main 
take  the  form  of  restricted  admissions  to  various  institutions.  In  New 
Jersey  the  Division  Against  Discrimination  undertakes  to  investigate 
and  settle  complaints  made  to  it  concerning  discrimination  in  education. 
The  New  York  Educational  Practices  Act  was  passed  in  1948,  that  in 
Massachusetts  came  the  following  year.  The  acts  have  a  common  base 
in  their  general  scope,  policy,  and  methods  of  effectuating  that  policy. 
The  major  form  of  discrimination  which  these  educational  commissions 
aim  to  eliminate  is  the  requirement  of  a  photograph  on  an  application 
for  admission  to  a  school  and  the  asking  of  specific  questions  concerning 
the  race,  religion,  and  national  origin  of  the  applicant.  The  New  York 
act  differs  most  significantly  from  the  Massachusetts  law  in  that  the 

21  Report  of  the  Interracial  Commission  (Connecticut)   1948-1949,  p.  67. 
-2  Letter  from   Mr.   T.   F.   Henry,   Supervisor,    Enforcement   Division,   Interracial 
Commission. 
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former  contains  no  provision  specifically  outlawing  the  asking  of  these 
types  of  questions,  whereas  the  Massachusetts  statute  specifically  makes 
it  an  "unfair  educational  practice"  to  do  so.  Strictly  private  schools 
{e.g.,  those  operated  for  the  children  from  a  particular  exclusive  resi- 
dential district  or  those  for  children  of  a  particular  class  of  parents, 
such  as  army  officers  or  diplomats)  and  bona  fide  religious  or  denomina- 
tionally supported  institutions  are  exempt  from  the  operation  of  both 
acts.  The  New  York  Commission  estimates  that  15%  of  the  institutions 
in  that  state  are  thus  not  within  the  coverage  of  the  act.^^  The  procedures 
available  to  these  educational  commissions  bear  a  striking  similarity  to 
those  employed  by  any  comparable  administrative  agency,  and  particu- 
larly to  those  employed  by  F.E.P.C.'s.  This  includes  the  filing  of  peti- 
tion by  the  person  aggrieved,  investigation,  conferences,  a  hearing  if 
necessary,  issuance  of  cease  and  desist  orders,  judicial  review,  and  judi- 
cial enforcement.  In  the  first  year  and  a  half  of  the  operation  of  the 
New  York  agency  (through  June  1950)  only  three  formal  petitions 
had  been  filed,  no  formal  hearings  had  been  held,  and  of  course,  there 
has  been  no  necessity  for  any  judicial  action.-*  However,  in  that  same 
period  the  Commission  had  eliminated  a  total  of  673  objectionable 
questions  by  means  of  informal  complaints,  investigations,  and  confer- 
ences.-^  The  Commission  is  pleased  with  the  progress  it  is  making  and 
feels  that  there  has  been  a  decrease  in  educational  discrimination  in  that 
state.^^  The  experience  of  the  Massachusetts  body  parallels  that  of  the 
New  York  agency.  In  the  first  year  of  its  existence  it  had  acted  upon 
nine  instances  of  objectionable  practices  and  there  had  been  no  necessity 
of  filing  a  single  formal  petition.  In  the  words  of  the  Massachusetts 
agency,  "The  policy  of  mediation  and  conciliation  appears  to  be  proving 
effective."" 

The  elimination  of  unfair  educational  practices  is  another  facet  of  the 
work  for  which  the  New  Jersey  Division  Against  Discrimination  is 
responsible,  having  assumed  these  duties  in  1949  along  with  the  public 
accommodations  aspects  of  discrimination.  The  applicable  law  in  New 
Jersey  is  not  to  be  found  in  a  separate  act,  as  in  New  York  and  Massa- 

23  Report,  Education  Practices  Administration  of  the  University  of  the  State  of  New 
York,  1948-1949,  p.  I. 

24  Report  of  Education  Practices  Administration  of  the  University  of  the  State  of 
Nev^r  York,  1949-1950,  p.  3. 

25  Ibid.,  p.  I. 

26  University  of  the  State  of  New  York,  The  State  Education  Department,  "Decrease 
in  College  Discrimination"  (1950),  p.  19. 

27  Letter  from  Mr.  Franklin  O.  Hawkes,  Director,  Fair  Educational  Practices, 
October  30,  1950. 
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chusetts.  Rather,  in  New  Jersey  schools  are  looked  upon  as  places  of 
public  facility  and  accommodation.  The  statute  in  that  state  under  which 
the  Division  Against  Discrimination  operates  reads  that : 

A  place  of  public  accommodation  includes  .  .  .  (k)  any  kin- 
dergarten, primary  and  secondary  school,  trade  or  business 
school,  high  school,  academy,  college  and  university,  or  any 
educational  institution  under  the  supervision  of  the  state 
Board  of  Education,  or  the  Commissioner  of  Education  of  the 
State  of  New  Jersey.^^ 

The  law,  by  its  terms,  does  not  apply  to  "any  educational  facility 
operated  or  maintained  by  a  bona  fide  religious  or  sectarian  institution." 
In  the  June  195 1  report  of  the  Division,  after  two  full  years  of  opera- 
tion under  this  new  law,  it  was  reported  that  out  of  108  formal  com- 
plaints received  relative  to  non-employment  type  discrimination,  only 
five  related  to  educational  practices,  and  they  were  confined  to  business 
school  admissions.^'' 

III.  Conclusion 

There  are,  of  course,  imperfections  and  disadvantages  in  the  operation 
of  all  these  civil  rights  enforcing  administrative  agencies.  The  criticisms 
that  have  been  made  of  administrative  methods  in  general  are  applicable 
here.  The  objection  of  combining  investigatory  and  adjudicatory  func- 
tions in  one  agency  can  perhaps  be  met  by  a  provision  authorizing 
independent  hearing  examiners  or  by  one  prohibiting  the  investigating 
members  of  the  agency  from  participating  at  the  adjudicatory  level. 
Every  act  contains  provisions  for  judicial  review.  There  is  always  the 
possibility  that  over-zealous  administrators  and  employees  will  pillory 
and  harass  employers  and  managers  of  public  facilities,  securing  their 
silent  but  unwilling  submission  by  the  threat  of  publicity,  but  this  is  not  a 
problem  at  all  peculiar  to  civil  rights  areas,  and  is  one  that  can  be  brought 
to  a  minimum  by  a  careful  screening  and  training  of  personnel.  The 
expense  to  the  taxpayers  of  the  state  is  another  consideration.  In  1947 
the  New  York  Fair  Employment  Practices  Commission  had  a  staff  of 
twenty-two,  a  budget  of  $420,000,  but  a  case  load  of  only  485.^°  In  the 
fiscal  year  1948-1949  the  Connecticut  Interracial  Commission  investi- 
gated one  hundred  and  sixty  complaints  on  a  budget  of  $57,000.^^ 

23  N.J.  Laws  1951,  c.  64,  §  3. 

29  Department  of  Education,  Division  Against  Discrimination,  Biennial  Report  for 
the  years  of  July  i,  1949  to  June  30,  1951,  p.  5. 

^°  Berger,  "The  New  York  State  Law  Against  Discrimination :  Operation  and  Ad- 
ministration," 35  Cornell  L.  Q.  747,  767  (1950). 

31  Report  of  Interracial  Commission  (Connecticut),  1948-1949,  pp.  61,  63. 
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Another  weakness  of  these  agencies  is  the  fact  that  persons  possibly 
entitled  to  relief  are  reluctant  to  voice  even  informal  complaints,  let 
alone  to  sign  verified  complaints.  But  this  is  an  objection  which  goes 
to  the  cause  rather  than  to  the  cure  for  discrimination.  The  New  Mexico 
Fair  Employment  Practices  Commission  handled  "about  five  claims" 
in  the  first  year  of  its  operation.^^  The  reasons  for  this  reluctance  to 
report  discrimination,  laying  aside  for  the  moment  possible  ignorance 
of  the  law,  are  probably  the  same  as  those  responsible  for  the  reluctance 
to  bring  court  actions  under  the  statutes  prevailing  in  many  of  the 
states.  The  element  of  expense  is  not  present  here,  but  the  embarrass- 
ment and  confusion  are.  So,  too,  is  the  fear  of  economic  retaliation, 
publicity,  and  the  fear  of  becoming  known  as  a  troublemaker.  On  the 
other  hand,  it  appears  that  some  persons  make  complaints  which  subse- 
quent investigation  proves  to  be  without  foundation,  and  that  other 
persons  withdraw  complaints  or  refuse  to  cooperate  with  the  agencies. 
But  again  this  is  not  a  problem  peculiar  only  to  civil  rights  enforcement 
agencies,  as  the  staff  of  any  large  city  prosecutor's  office  can  verify. 

The  major  weakness  of  traditional  civil  rights  enforcement  statutes, 
lack  of  knowledge  of  the  law  by  those  concerned,  has  of  course  remained 
to  plague  the  new  agencies.  However,  the  various  agencies  are  working 
vigorously  in  the  direction  of  awakening  public  awareness  of  these  new 
laws  and  their  provisions.  Almost  everyone  familiar  with  the  operation 
of  these  civil  rights  agencies  has  stressed  the  educational  and  informa- 
tive aspects  of  the  programs.  Posters,  radio  broadcasts,  teachers'  pam- 
phlets, indoctrination  of  police  recruits,  speakers'  bureaus,  movies,  and 
pictorial  literature  intended  for  general  distribution  at  public  gather- 
ings are  some  of  the  methods  used  by  these  agencies.  The  agencies  have 
universally  received  splendid  cooperation  from  newspapers  and  from 
civic  and  philanthropic  associations  in  the  task  of  publicizing  the 
existence  and  operation  of  the  new  laws. 

The  basic  question  of  policy  facing  a  state  legislature  when  consider- 
ing such  legislation  is  the  desirability  of  administrative  treatment  of 
any  type  of  civil  rights  protection.  In  this  area  the  legislature  is  dealing 
with  complex  interplays  of  human  emotions,  where  rigidity  and  gen- 
eralization are  fatal  and  where  flexibility  and  adaptability  are  most  to 
be  desired.  Perhaps  this  is  the  cardinal  advantage  of  the  administrative 
process.  Each  civil  rights  case  must  stand  alone,  no  two  will  contain  the 
same  elements,  and  more  significantly,  perhaps  no  two  will  require  the 
same  treatment  and  remedy.  Because  it  is  hampered  by  a  rather  rigid 

32  Letter  from  Alda  E.  Joiner,  State  Labor  Commissioner,  October  20,  1950. 
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adherence  to  precedent,  is  incapable  of  modifying  old  regulations  and 
of  adopting  new  ones  as  conditions  change,  is  unable  in  its  decisions  to 
make  allowances  for  ephemeral  economic  and  social  factors  known  to 
all  but  incapable  of  proof,  the  strict  judicial  method  of  handling  socio- 
legal  problems  has  rapidly  retreated  before  the  advance  of  the  adminis- 
trative process.  All  these  factors  are  present  here.  Discrimination,  like 
an  unfair  labor  practice,  may  be  difficult  to  prove  by  following  the  com- 
mon law  rules  of  evidence,  but  may  nevertheless  be  known  and  be 
shown  to  exist  by  other  methods.  The  success  with  which  labor  relations 
commissions  and  conciliation  agencies  have  overcome  problems  basically 
the  same  as  discrimination  is  a  strong  argument  in  favor  of  the  contin- 
ued use  of  administrative  agencies  to  combat  discrimination  and  to 
afiford  a  maximum  protection  of  civil  rights. 

However,  there  is  another  more  potent  argument  in  favor  of  this 
new  type  of  legislation — the  fact  that  it  aims  to  eliminate  the  actual 
cause  of  discrimination  rather  than  merely  suppress  the  outward  symp- 
toms. If  we  assume  that  every  complaint  which  one  of  these  agencies 
handles  was  processed  in  the  courts,  that  is  to  say,  was  successfully 
prosecuted  civilly  or  criminally,  the  offenders,  although  punished,  would 
not  be  reformed  and  would  be  left  with  a  feeling  of  bitterness  and  resent- 
ment toward  the  law  and  the  people  who  had  been  instrumental  in 
invoking  it  against  them.  Aside  from  a  possible  lecture  by  the  sentencing 
judge  there  would  have  been  no  real  attempt  made  to  show,  in  a  friendly 
and  conciliatory  manner,  the  injustice  and  the  undesirable  social  and 
economic  results  of  all  forms  of  discrimination.  The  administrative 
method  seeks  not  so  much  to  penalize  for  past  discrimination  (as  is  the 
case  with  a  civil  or  criminal  suit),  but  to  point  out  the  wrongfulness 
of  such  conduct,  and,  more  importantly,  to  aim  to  affect  the  future 
actions  of  the  offender.^^  The  threat  of  a  cease  and  desist  order  is  more 
effective  than  the  threat  of  a  dozen  $25  fines. 

3^  The  following  portion  from  a  letter  from  Mr.  Thomas  F.  Henry,  Supervisor  of 
the  Enforcement  Division  of  the  Connecticut  Interracial  Commission,  points  this  up 
very  well :  "We  can  offer  a  concrete  example  in  a  recent  case  of  the  effectiveness  of 
the  new  method  as  contrasted  with  criminal  proceedings.  As  the  law  now  stands  in 
our  state,  the  complainants  can  avail  themselves  of  the  criminal  action  and  also  appeal 
to  the  Commission.  This  was  done  in  a  recent  case  involving  a  hotel.  .  .  .  The  Com- 
plainant attempted  to  secure  a  room  there  and  was  refused  on  the  grounds  that  there 
were  no  rooms  available.  However,  he  noticed  that  persons,  who  applied  for  rooms 
after  he  had  been  refused,  were  given  lodgings.  He  had  the  respondent  arrested  and 
the  respondent  was  fined  $25.00  in  local  police  court  for  violation  of  691a.  He  appealed 
this  to  the  Court  of  Common  Pleas  and  the  case  was  dismissed  because  the  state  was 
unable  to  establish  beyond  a  reasonable  doubt  that  discrimination  had  occurred.  The 
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Discrimination  is  only  the  objective  manifestation  of  an  inward  feel- 
ing of  prejudice ;  if  the  prejudice  is  not  tracked  to  its  source  and  erradi- 
cated  it  is  difficult  to  see  how  sporadic  attacks  on  the  discrimination 
will  succeed  in  accomplishing  a  great  deal.  It  is  at  the  actual  prejudice 
that  the  administrative  agencies  direct  their  energies.  By  fostering  edu- 
cational campaigns  and  by  explaining  to  those  most  directly  concerned 
the  effect  of  the  law,  an  attempt  is  made  to  escape  the  bitterness  that 
discrimination  leaves  in  its  wake  on  both  parties.  The  experiences  of 
these  agencies  leads  one  to  believe  that  possible  offenders,  when  once 
informed  of  the  law  and  its  enforcement  procedures,  make  a  determined 
and  sincere  effort  to  comply  in  most  cases.  The  fear  of  penalties  is 
behind  this  effort  to  some  degree,  but  it  is  hoped  that  some  more  laudable 
motive  is  also  present.  Under  these  new  statutes  discrimination  is  a 
crime,  just  as  car  theft  is  also  a  crime.  The  average  citizen  is  deterred 
from  car  theft  not  so  much  by  a  fear  of  the  penalties  attached  to  an 
unsuccessful  attempt  as  by  the  social  stigma  attached  to  stealing  and  an 
ingrained  moral  code  that  respects  property  and  the  law.  It  would 
seem  that  the  true  mission  of  such  agencies  would  be  to  develop  in  the 
community  a  feeling  that  would  regard  discrimination  much  the  same 
as  a  car  theft,  to  aim  to  eliminate  discrimination  not  so  much  by  the 
threat  of  the  consequences  as  by  fostering  a  respect  for  persons  and 
the  law. 

The  argument  that  prejudice  cannot  be  legislated  away  is  constantly 
encountered.  But  the  agencies  which  have  been  organized  to  combat 
discrimination  do  not  seek  to  forcibly  eliminate  prejudice  overnight. 
They  seek  rather  to  destroy  the  prejudice  and  discrimination  by  friendly 
and  intelligent  education  and  persuasion.  Miraculous  results  have  not 
been  achieved  in  any  state,  nor  can  they  reasonably  be  anticipated,  but 
substantial  progress  has  been  made  in  the  eight  states  which  have  enacted 
Fair  Employment  Practices  Acts.  Even  more  definite  advancement  has 
been  made  in  New  York,  New  Jersey,  Massachusetts  and  Connecticut. 

complainant  had  no  witnesses  and  it  was  merely  a  case  of  his  word  against  that  of 
the  room  clerk. 

"The  day  following  the  respondent's  alleged  refusal  of  accommodations  to  the  com- 
plainant, the  latter  filed  a  complaint  with  the  Commission.  The  Commission,  through 
conference  and  correspondence  with  the  general  manager  of  the  hotel,  which  is  a 
national  organization,  was  able  to  obtain  from  them  a  statement  that  they  would  not 
discriminate  and  also  to  have  them  to  serve  all  people,  regardless  of  race,  color  or 
creed.  Since  that  time,  it  was  brought  to  the  Commission's  attention  that  Negroes  have 
been  admitted  as  guests  and  there  have  been  no  further  complaints  concerning  them. 

"We  believe  that  this  is  an  excellent  example  that  the  conference  and  conciliation 
method  backed  by  legal  sanction  where  necessary  is  the  only  effective  way  to  eradicate 
this  type  of  discrimination." 
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The  experiment  in  New  Jersey  is  the  one  most  advanced,  in  that  all 
phases  of  civil  rights  enforcement — employment,  public  accommoda- 
tions, public  housing,  and  education — have  been  centered  in  a  single 
agency.  Since  the  chief  tool  of  all  such  agencies  is  publicity  and  educa- 
tion, it  seems  sound  practice  to  have  a  coordinated  program,  to  attempt 
to  get  the  whole  story  of  anti-discrimination  legislation  to  the  people  in 
one  package.  It  also  seems  desirable  to  have  one  central  agency  to 
handle  all  types  of  discrimination  problems,  in  that  many  situations 
involved  aspects  of  different  phases  of  civil  rights  infringement.  This  is 
not  to  disparage  the  machinery  which  has  been  set  up  in  the  other  three 
states,  which  is  doing  good  and  effective  work,  but  it  does  seem  that  a 
consolidation  and  centralization  of  effort  is  to  be  desired,  from  the  view- 
point both  of  economy  and  effectiveness  of  effort.  From  all  the  evidence 
it  appears  that  a  state  which  really  wishes  to  combat  discrimination  and 
is  willing  to  appropriate  sufficient  funds  for  that  purpose,^*  can  do  no 
better  than  to  organize  an  effective  administrative  agency  to  deal  with 
the  problems  involved,  and  such  seems  to  be  the  trend  in  recent  state 
legislation   The  New  Jersey  model  seems  well  worthy  of  emulation. 

3*  Perhaps  the  key  to  the  apparent  ineffectiveness  of  the  New  Mexico  Fair  Employ- 
ment Practices  Commission  lies  in  the  fact  that  the  Commission  gets  no  funds  or 
financial  assistance  whatsoever  from  the  state.  Note  32,  supra. 
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I.  Introduction 


A.  The  Problem 


Within  the  past  few  years,  business  concerns  throughout  the  nation 
increasingly  have  turned  to  photographically  reproducing  their  records. 
Some  of  the  reasons  for  reproducing  records  are : 

(A)  To  acquire  duplicates  of  the  records  as  protection  against  the 
hazards  of  water,  fire,  and  enemy  attack; 

(B)  To  acquire  copies  of  documents  which  the  business  intends  to 
relinquish  to  some  other  person ; 

(C)  To  give  a  business  a  copy  of  documents  which  are  becoming 
worn  and  illegible  by  use  and  age;  and 

(D)  Lastly,  to  make  accurate  but  reduced  copies  of  bulky  originals 
to  conserve  storage  space/ 

From  an  economic  standpoint,  the  photographic  methods  of  making 
copies  of  documents  are  excellent.  Because  of  the  relatively  small  cost 
in  time,  clerical  help,  and  material  for  photographing  records,  storage 
expenses  may  be  drastically  reduced  by  replacing  originals  with  micro- 
film copies  and  accounting  expenses  incurred  by  retail  stores  in  sending 
itemized  bills  of  purchases  may  be  reduced  by  keeping  photographs  of 
all  sales  slips  and  sending  the  sales  slips  with  a  statement  of  the  total 
amount  to  the  customers.  If  the  economic  factors  were  the  only  factors 
requiring  consideration,  there  would  be  little  hesitancy  in  photographing 
most  business  documents. 

However,  business  concerns  are  continually  faced  with  the  possibility 
that  such  copies  may  be  necessary  as  evidence.  This  means  that  the 
copies  must  be  made  and  kept  in  accordance  with  a  number  of  conditions, 
generally  termed  requirements  of  the  Best  Evidence  Rule,  which  must 
be  met  before  a  copy  of  a  document  may  be  used  as  evidence.  Because 
of  the  procedures  which  a  business  must  use  if  it  wishes  to  efficiently 
photograph  documents  to  conserve  storage  space  and  to  simplify  ac- 

*  Legislative  Analyst,  Legislative  Research  Center,  University  of  Michigan.  Member 
of  the  Michigan  Bar.  LL.B.,  Michigan,  1951. 

^  Olson,  "Photographic  Records  as  Evidence,"  1947  Ins.  Law  J.  689  at  690. 
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counting  methods,  there  is  a  possibiHty  that  such  photographic  copies 
will  not  meet  these  requirements  and  will  not  be  admissible  as  evidence. 
Therefore,  businesses  are  very  reluctant  to  photographically  reproduce 
documents  in  the  manner  and  to  the  extent  required  by  pure  economic 
factors.  Businesses  can  only  photographically  reproduce  their  docu- 
ments to  the  fullest  advantage  if  the  Best  Evidence  Rule  is  changed  in 
so  far  as  it  is  applicable  to  photographic  copies. 

But  a  change  in  the  Best  Evidence  Rule  cannot  be  made  lightly.  This 
is  because  the  requirements  of  the  Best  Evidence  Rule  are  the  outgrowth 
of  years  of  experience  and  have  been  formed  to  prevent  as  effectively  as 
possible  the  use  of  erroneous  and  fraudulent  copies  without  preventing 
the  reasonable  use  of  a  copy  by  a  litigant  in  proving  his  case.  Any 
change  in  the  Best  Evidence  Rule,  if  at  all  possible,  must  be  made  with- 
out increasing  the  possibility  for  admitting  erroneous  or  fraudulent 
copies.  Because  business  necessity  does  require  a  change  in  the  Best 
Evidence  Rule,  many  state  legislatures  have  passed  statutes  designed  to 
effectuate  such  a  change  without  increasing  the  opportunity  for  admit- 
ting erroneous  or  fraudulent  copies. 

The  purpose  of  this  paper  is  to  discuss  these  legislative  changes.  Of 
course,  this  legislation  cannot  be  discussed  in  a  vacuum.  Certain  other 
things  must  be  discussed  first  in  order  to  place  the  legislation  in  its 
proper  setting  and  determine  how  it  fits  in  that  setting.  For  one  thing, 
a  brief  explanation  of  the  photographic  reproduction  methods  is  neces- 
sary. For  another,  the  existing  law  on  the  subject  should  be  examined. 
Then  we  can  consider  what  to  do  about  the  problem.  The  photographic 
methods  will  be  discussed  first. 

B.  Photographic  Methods 

Business  records  may  be  photographically  reproduced  in  various 
ways.  First,  they  can  be  reproduced  by  using  ordinary  cameras  and  film, 
but  the  process  is  slow  and  expensive  in  relation  to  the  other  methods 
which  are  available  and,  therefore,  is  not  used. 

Second,  they  can  be  reproduced  by  the  use  of  copying  machines,  the 
document  being  copied  directly  onto  sensitized  paper.  The  copy  pro- 
cured by  this  method  is  commonly  referred  to  as  a  photostat.  The 
document  is  placed  upon  a  fixed  "copying"  board,  and  the  document 
image  passes  through  a  lens  and  is  exposed  upon  the  paper.  One  or 
both  sides  of  the  document  can  be  reproduced.  This  reproduction  will 
last  as  long  as  the  paper  base,  and  this  is  usually  the  finest  linen  paper. 
Except  for  actual  color  and  for  paper  texture,  this  method  gives  an 
exact  reproduction  of  the  original.  The  reproduction  cannot  be  altered 
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without  detection.  With  the  aid  of  different  type  lenses  the  reproduction 
can  be  the  same  size  as  the  original  or  slightly  enlarged  or  slightly  re- 
duced.^ However,  the  original  photostat  is  harsh  and  contrasting,  and 
each  time  a  copy  of  this  is  made  some  of  the  detail  is  lost.  If  enough 
recopying  is  done  all  the  delicate  gradations  and  fine  lines  of  the  original 
will  be  lost.' 

Third,  the  records  can  be  reproduced  by  the  use  of  microfilm.  The 
photographs  obtained  in  this  manner  may  be  from  1 6  to  35  times  smaller 
than  the  original.  The  documents  can  be  photographed  on  100  foot  rolls 
of  microfilm  through  the  use  of  special  machines  which  automatically 
and  very  rapidly  photograph  them.  Bulkier  documents  such  as  books 
may  be  photographed  by  hand.  The  machines  are  constructed  so  as  to 
insure  that  the  various  factors,  such  as  illumination  and  speed  of  the 
camera,  depending  upon  the  type  document  photographed,  are  in  cor- 
rect relation  to  each  other  to  produce  an  accurate  reproduction.  These 
rolls  of  film  are  very  easily  indexed  and  the  saving  in  storage  space  is 
estimated  from  95  to  99%  of  that  required  for  the  originals.  By  placing 
a  roll  of  film  in  a  "Reader,"  which  throws  an  enlarged  picture  of  any 
part  of  the  film  upon  a  screen,  any  document  which  has  been  photo- 
graphed can  be  easily  read. 

Depending  upon  the  size  to  which  the  original  has  been  reduced  on 
film  and  on  the  type  of  "Reader"  used  to  enlarge  a  film,  the  enlargement 
may  vary  from  being  a  little  smaller  than  the  original  document  to  being 
larger  than  the  original. 

To  provide  that  the  most  accurate  and  yet  economical  reproduction 
is  made,  the  film  used  is  panchromatic.  This  is  a  black  and  white  film 
and  so  the  actual  color  of  the  object  is  not  reproduced.  Naturally,  color 
film  would  be  the  ideal  film  to  use,  but  the  cost,  at  present,  is  too  great 
to  compete  with  the  black  and  white  type  film.  However,  the  panchro- 
matic film  does  reproduce  in  varying  shades  of  black  and  white  some  of 
the  color  distinctions  of  the  original  object.  The  eye  distinuishes  between 
different  colors  because  of  two  reactions,  known  as  the  color  sensation 
and  the  brightness  sensation.  For  instance,  yellow  to  the  eye  appears 
almost  as  bright  as  white,  and  deep  red  appears  almost  as  dark  as  black. 
With  panchromatic  film,  the  color  sensation  is  lost,  but  the  brightness 
sensation  is  reproduced  in  gray  equivalents  of  the  colors.  There  is,  of 
course,  no  way  to  distinguish  on  black  and  white  film  between  two  colors 

2  Havener,  Photostat  Recording  (1928);  Fussier,  Photographic  Reproduction  for 
Libraries  (1942)  191. 

^  Scott,  Photographic  Evidence  (1942)  §385. 
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of  the  same  brightness.  Both  violet  and  deep  red  will  appear  as  a  very 
dark  gray. 

This  film,  which  complies  with  the  standards  set  by  the  National 
Bureau  of  Standards,  needs  no  special  storage  facilities,  and  is  as 
enduring  as  the  finest  rag  paper.  Prints  of  various  sizes  may  be  made 
from  this  film.  Indeed,  some  of  the  "Readers"  are  equipped  to  make 
prints  of  the  negative."* 

A  process  very  similar  to  the  microfilm  system  is  the  microcard  sys- 
tem. With  this  process,  the  documents  are  filmed  on  the  regular  micro- 
film rolls,  and  the  roll  is  cut  to  strips  of  ten  documents  each.  The  strips 
are  mounted  in  a  frame,  ten  photographs  down  and  ten  photographs 
across.  The  frame  with  the  one  hundred  photographs  is  then  placed  upon 
a  microcard.  The  microcard  is  a  sheet  of  white  paper  about  6  by  9  inches 
in  size  to  each  side  of  which  is  laminated  a  film  of  cellulose  acetate 
impregnated  with  a  dye.  Light  is  passed  through  the  frame  holding  the 
microfilm,  and  the  images  upon  the  microfilm  are  reproduced  upon  the 
microcard.  The  microcard  may  be  read  by  being  enlarged  upon  the  screen 
of  a  special  projector  or  by  a  magnifying  glass.  This  process  allows 
ready  access  to  one  particular  document  without  the  necessity  of  handling 
a  whole  roll  of  film.^ 

There  are  other  methods  which  resemble  closely  the  copying  machine 
(or  photostating)  process.  Some  of  these  are  still  not  perfected,  and 
some  do  not  clearly  reproduce  copies  of  the  original.®  Needless  to  say, 
business  concerns  which  are  reproducing  their  records  are  most  in- 
terested in  the  miniature  copying  processes,  as  they  have  the  attributes 
of  the  other  photographic  methods  plus  the  advantage  of  reducing 
storage  space.  If  the  statutes  which  will  be  examined  remove  the  diffi- 
culties created  by  the  Best  Evidence  Rule,  the  use  of  the  miniature 
copying  processes  will  increase. 

The  exact  difficulties  arising  because  of  the  common  law  Best  Evi- 
dence Rule  must  be  presented  in  order  to  determine  whether  the  statutes 
have  eliminated  them  and  how  the  statutes  have  eliminated  them.  This 
necessitates  a  presentation  of  the  common  law  concerning  the  use  of 
copies  of  documents  as  evidence.  Moreover,  some  reference  should  be 
made  to  the  rule  concerning  the  use  of  business  records  as  evidence 

^Vincens,  "Microfilming  Bank  Records,"  53  Banking  49  (1951);  "Documentary 
Reproduction  by  Microphotography,"  20  Canadian  Bar  Review  545  (1942)  ;  Scott, 
supra  note  3  §§  13,  18,  57. 

5  Erikson,  "The  Sessional  Papers  Project,"  4  Journal  of  Documentary  Reproduc- 
tion 83  (1941)  ;  Tennant,  "Readex  Microprint,"  3  Journal  of  Documentary  Reproduc- 
tion 66  (1940). 

6  Fussier,  supra  note  2  at  193,  197. 
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because  some  of  the  reasons  for  allowing  the  use  of  business  records 
as  evidence  are  equally  applicable  for  allowing  the  easier  use  of  photo- 
graphic copies  of  business  documents  as  evidence.  Furthermore,  most 
of  the  statutes  now  in  force  relating  to  the  photographic  copies  of  busi- 
ness documents  have  phrases  closely  akin  to  those  used  in  the  law 
pertaining  to  the  admissibility  of  business  records,  and  many  of  the 
states  and  the  Commissioners  on  Uniform  State  Laws  regard  the 
photographic  statutes  as  companion  acts  to  the  business  records  statutes. 
The  reference  to  the  law  generally  concerning  business  records  can  be 
summarized  quickly. 

C.  Rule  Governing  the  Use  of  Business  Records  as  Evidence 

As  a  general  rule,  business  records  could  be  termed  hearsay  and  be 
excluded  from  use  as  evidence  of  the  existence  of  the  facts  as  stated 
on  the  records  because  the  person  who  made  the  statements  was  not 
subject  to  cross-examination  which  would  possibly  bring  out  any  error 
or  discrepancies  in  his  statements.^  Nevertheless,  the  courts  have  felt 
that  business  records  made  under  certain  conditions  insure  a  trust- 
worthiness which  eliminates  the  need  for  testing  the  accuracy  of  the 
statements  by  cross-examination  of  the  person  who  made  the  state- 
ments.® Jurisdictions  differ  as  to  which  records  can  be  admitted  and  as 
to  what  foundation  must  be  laid,  but  generally,  the  conditions  under 
which  the  records  can  be  admitted  are  that  the  person  making  the  entry 
knowledge  of  the  transaction,^  that  the  entry  be  at  or  near  the  time  of 
the  transaction,^"  and  that  the  entry  be  made  in  the  "regular  course  of 
business."" 

The  belief  is  that  such  records  will  be  free  from  fraud  and  error, 
because  being  done  in  the  regular  course  of  business,  very  near  the  time 
of  the  action,  there  is  no  motive  to  falsify  and  a  great  possibility  that 
error  or  fraud  will  be  detected.^' 

"^  5  Wigmore,  Evidence  (3d.  ed.  1940)  §  1360  et  scq. 

8  All  of  the  requirements  under  the  common  law  rule  are  illustrated  by  the  list  of 
cases  in  52  A.L.R.  545  (1900)  ;  see  also,  Comment,  "Business  Entries  Before  the 
Court,"  32  111.  L.  Rev.  334  (1937)- 

9  Meagher  v.  Harrington,  78  Mont.  457,  254  P.  432  (1927)  ;  Walling  v.  Morgan  Co., 
126  Ala.  326,  28  S.  433  (1900). 

loLandis  v.  Turner,  14  Calif.  576  (i860)  ;  Redlich  v.  Baurlee,  98  111.  134  (1881). 

11  This  term  has  received  a  well  established  definition.  The  entry  must  be  made  in 
the  way  of  business  and  the  entry  must  be  regular,  not  casual  or  isolated.  5  Wigmore 
§§  1524,  1525;  Aibee  v.  Bancroff,  77  111.  19  (1875)  ;  Martin  v.  Taylor's  Ex'x,  285  Ky. 
128,  147  S.W.  2d  70  (1941)  ;  Wilcox  v.  Downing,  88  Conn.  368,  91  Atl.  262  (1914). 

125  Wigmore,  Evidence  (3d  ed.,  1940)  §  1521  et  seq.  The  business  wants  a  correct 
record,  and  the  person  making  it  is  subject  to  reprimand  if  he  makes  a  mistake.  The 
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The  common  law  has  been  superseded  in  many  states^^  by  statutes 
based  either  upon  the  Model  Act  promulgated  by  the  Commonwealth 
Fund  of  New  York^*  or  the  Uniform  Business  Records  Act  drafted  by 
the  National  Conference  of  Commissioners  Committee  on  Uniform 
State  Laws.^^  Although  the  statutes  have  broadened  and  clarified  the 
business  records  exception,  they  have  retained  the  principal  requirements 
of  the  common  law/*^  With  the  general  theory  of  business  records  in 
mind,  the  problems  raised  by  the  Best  Evidence  Rule  may  be  examined. 

D.  Rule  Governing  Use  of  Copies  as  Evidence — The  Best  Evidence 
Rule 

The  conditions  which  hamper  the  use  of  photographic  copies  of 
business  documents  are  a  part  of  what  is  termed  the  Best  Evidence 
Rule.  This  rule,  as  outlined  by  Wigmore,  requires  that,  "in  proving  a 
writing,  production  must  be  made,  unless  it  is  not  feasible,  of  the  writ- 
ing itself,  whenever  the  purpose  is  to  establish  its  terms. "^^  In  applying 
this  rule,  courts  generally  speak  of  the  original  document  as  primary 
evidence  and  a  copy  of  the  original  as  secondary  evidence. 

The  preferring  of  the  original  writing  and  the  conditions  which  must 
be  met  before  a  copy  of  the  original  can  be  used  are  the  result  of  the 
apprehension  that  without  the  rule  fraudulent  and  erroneous  evidence 
as  to  what  a  writing  says  may  be  easily  admitted  and  relied  upon.  The 
presumption  may  be  easily  made  that  a  person  who  can  produce  the 
original  writing  and  who,  instead,  attempts  to  use  a  copy  of  the  original 
does  so  because  he  knows  or  believes  that  the  original  writing  will  harm 
his  case.^^  Moreover,  if  copies  of  documents  were  admitted  as  evidence 
without  any  restrictions,  a  person  might  be  tempted  to  destroy  the 
original  and  to  make  and  introduce  a  fraudulent  copy  which  would  be 
more  favorable  for  his  case.  Also,  if  copies  are  freely  admissible,  there 

record  will  be  used  and  checked  during  business  use  so  that  any  mistakes  should  be 
discovered. 

13  For  example,  see  Cal.  Code  Civil  Proced.  §  1953   (f)  ;  Mich.  Stat.  Ann.  §27.902. 

1*  Morgan,  The  Law  of  Evidence  (1927)  p.  xx. 

15  Calif.  Code  Civil  Procedure  (Deering  1946)  §1953  (f)  is  an  example  of  the 
Uniform  Business  Records  as  Evidence  Act. 

16  For  the  effect  of  these  statutes  see,  Ginsberg,  "The  Admissibility  of  Business 
Records  in  Evidence,"  299  Neb.  L.  Rev.  60,  (1949);  25  Va.  L.  Rev.  627  (1939); 
Comment,  "The  Business  Entry  Exception  to  the  Hearsay  Rule,"  35  Calif.  L.  Rev. 

434  (1947)- 

1^4  Wigmore,  Evidence   (3d  ed.  1940)   §1178. 

18  I  Greenleaf,  Law  of  Evidence,  (i6th  ed.  1899)  169. 
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is  a  great  probability  that  erroneous  copies  would  be  used  because  of 
the  probability  of  mistakes  being  made  in  the  copying.^^ 

There  has  never  been  any  serious  questioning  of  the  soundness  of 
this  rule,  but  today  the  conditions  imposed  by  the  rule  prevent  the  full 
and  most  efficient  use  by  businesses  of  photographed  business  records. 
These  conditions  prevent  businesses  from  photographing  records  to 
save  storage  space  and  to  improve  their  systems  of  accounting  and  record 
keeping.  If  the  reasons  for  the  rule  do  not  apply  to  photographic  copies 
the  rule  should  be  altered. 

There  was  good  reason  for  fearing  that  erroneous  copies  of  records 
might  be  made  when  the  Best  Evidence  Rule  was  first  applied  to  writ- 
ings. In  earlier  times,  the  copies  could  only  be  made  by  having  someone 
transcribe  what  was  on  the  original  to  another  paper.  The  transcriber, 
being  human,  was  very  likely  to  make  a  mistake  in  transferring  words 
and  figures  from  one  paper  to  another,  and  a  change  in  a  word  or  phrase 
might  result  in  great  injustice  to  a  party  to  a  suit.  This  reason — the  fear 
of  error — does  not  apply  with  as  much  force  to  the  making  of  copies  by 
the  use  of  photographic  means.  Everyone  knows  that  if  a  picture  is 
taken  correctly  the  photograph  will  be  an  accurate  reflection  of  the 
original  object.  The  possibilities  of  error  in  taking  a  photograph  lie  in 
not  using  the  correct  means  and  methods  for  photographing  the  particu- 
lar object.  As  will  be  discussed  later,  the  methods  of  photographing 
which  are  in  use  by  businesses  have  been  constructed  so  that  the  possi- 
bilities of  error  in  the  making  of  the  photograph  are  reduced  to  a 
minimum.  Therefore,  in  regard  to  error,  the  conditions  imposed  by  the 
Best  Evidence  Rule  may  be  altered  without  causing  any  increase  in 
the  use  of  erroneous  copies. 

The  other  accepted  reason  for  the  Best  Evidence  Rule — the  fear  of 
fraud — may  also  carry  less  weight  than  originally  thought.  No  doubt, 
in  the  hands  of  a  skilled  operator,  a  photograph  may  be  made  to  convey 
a  misleading  picture  of  the  original,  and  the  detection  of  this  fraudulent 
print  may  be  difficult.  For  example,  if  a  red  filter  is  placed  over  the  lens 
of  the  camera  the  photograph  of  any  writing  on  white  paper  would 
not  reproduce  any  writing  on  the  document  which  was  in  red.  This  is 
true  because  the  red  filter  causes  any  red  writing  to  photograph  white."" 
In  this  way,  certain  portions  of  a  document  could  be  deleted  and  the 
copy  would  give  a  misleading  reproduction  of  the  document.  Unless  the 
photographer  stated  that  he  used  a  red  filter,  there  would  be  no  indica- 

1^2  Jones,  Commentaries  on  Evidence  (2d  ed.  1926)  §752  et  seq. 
20  Scott,  Photographic  Evidence  (1942)   §89  and  fig.  ZZ- 
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tion  that  the  photograph  was  not  an  accurate  reproduction  of  the  orig- 
inal. Yet,  anyone  could  very  easily  make  a  fraudulent  copy  of  an  original 
document,  and  there  would  be  no  way  to  detect  the  fraud  on  the  copy. 
This  has  not  prevented  the  use  of  copies  if  certain  conditions,  to  be 
discussed  shortly,  are  complied  with.  Some  of  these  conditions  may 
still  be  applied  to  the  use  of  photographic  copies  and  some  of  them  may 
be  altered  so  that  the  photographic  methods  may  be  used  fully  without 
causing  any  increase  in  the  admittance  as  evidence  of  fraudulent  copies. 

What  are  the  conditions  at  common  law  with  which  a  person  must 
comply  before  he  can  succeed  in  having  a  copy  admitted  as  evidence? 
One  condition  is  that  only  after  proving  that  the  original  is  unavailable, 
may  a  party  use  the  copy.  For  example,  a  copy  may  be  used  if  there  is 
proof  that  the  original  has  been  lost,^^  destroyed  by  another  or  by  an 
accident,"^  is  inaccessible  because  it  cannot  be  reached  with  reasonable 
effort,  or  is  out  of  the  jurisdiction  of  the  court.'^ 

However,  there  is  considerable  doubt  as  to  whether  a  copy  may  be 
used  if  the  reason  for  the  unavailability  of  the  original  is  that  the 
proponent  of  the  copy  intentionally  destroyed  the  original.  This  doubt 
defeats  one  of  the  most  important  reasons  for  photographically  repro- 
ducing documents,  the  conserving  of  storage  space  by  making  miniature 
copies  and  destroying  the  bulky  originals.  True,  there  is  authority  to 
support  the  contention  that  an  intentional  destruction  of  the  original 
not  coupled  with  facts  to  indicate  fraud  does  not  automatically  prevent 
a  person  from  using  the  copy.-*  But  there  is  also  authority  for  the  propo- 
sition that  intentional  destruction  of  the  original  raises  the  presumption 
of  fraud,  and  this  presumption  must  be  clearly  rebutted  by  competent 
evidence  by  the  proponent.^^  There  is  no  clear-cut  rule  as  to  what  evi- 

21  Metcalf  V.  Chicago  R.I.  &  P.  Railway  Co.,  103  Neb.  431,  172  N.W.  246  (1919)  ; 
Lindy  v.  Ferguson,  237  Iowa  738,  23  N.W.  26.  824  (1946)  ;  Sheffield  v.  Sheffield,  150 
Ga.  440,  104  S.E.  213  (1920). 

22  Mullanphy  Savings  Bank  v.  Schott,  135  111.  655,  26  N.E.  640  (1891)  ;  Watkins  v. 
Goggans,  242  Ala.  222,  5  S.  2d  472  (1942)  ;  Grover  v.  Smead,  295  Mass.  11,  2  N.E. 
2d  1012  (1936). 

23  Gasser  v.  Great  Northern  Ins.  Co.,  145  Minn.  205,  176  N.W.  484  (1920)  ;  Walnut 
Park  Lumber  and  Coal  Co.  v.  Roane,  171  Wash.  362,  17  P.  2d  896  (1933)  ;  Gregg  v. 
Fitzpatrick,  54  Ga.  App.  303,  187  S.E.  73  (1936)  ;  Blatt  v.  Gray,  217  Mich.  531,  187 
N.W.  360  (1922). 

2*  Along  with  marshalling  the  cases,  Wigmore  decides  the  general  view  is,  "That 
(i)  a  destruction  in  the  ordinary  course  of  business,  and  of  course,  a  destruction  by 
mistake,  is  sufficient  to  allow  the  contents  to  be  shown  as  in  other  cases  of  loss,  and 
that  (2)  a  destruction  otherwise  made  will  equally  suffice,  provided  the  proponent  first 
removes,  to  the  satisfaction  of  the  judge,  any  reasonable  suspicion  of  fraud.  The 
precedents,  however,  are  not  harmonious."  4  Wigmore,  Evidence  (3d  ed.  1940)  §  1198. 

23  Blake  v.  Fash,  44  111.  320  (1867);  Stone  v.  Sanborne,   104  Mass.  319   (1870); 
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dence  will  rebut  this  presumption.  Destruction  to  conserve  storage  space 
should  be  sufficient,  but  there  is  some  indication  that  testimony  to  this 
effect  is  not  enough.^^  Moreover,  there  are  in  a  few  jurisdictions  cases 
which  appear  to  hold  that  intentional  destruction  of  the  original  does 
automatically  prevent  the  person  from  using  the  copy.^^ 

The  fact  that  there  is  some  doubt  as  to  whether  the  copies  may  be 
used  if  the  original  is  intentionally  destroyed  to  conserve  storage  space 
is  enough  to  deter  businessmen  from  destroying  their  records  until  they 
are  reasonably  certain  that  they  will  not  be  needed  as  evidence.  This 
same  reservation  has  been  reflected  in  the  articles  discussing  the  admis- 
sibility of  photographic  copies  of  business  records."^ 

Assuming  that  the  copy  is  admissible  under  the  first  condition,  it 
still  may  not  be  used  until  it  has  been  proved  to  be  a  true  copy  of  the 
original.  The  usual  method  of  proving  the  correctness  of  a  copy  is 
testimony  of  the  correctness  by  a  person  who  has  compared  the  copy 
with  the  original."^  In  a  few  cases  the  courts  have  not  required  that  the 
person  testifying  to  the  correctness  of  the  copy  have  actually  compared 
the  copy  to  the  original,  but  they  have  required  that  the  witness  be  able 
to  testify  from  his  own  knowledge  that  the  copy  is  a  correct  reproduction 

Meyer  v.  Gotsdiner,  208  Iowa  677,  226  N.W.  38  (1924)  ;  Nelson  v.  National  Drill  Mfg. 
Co.,  20  S.D.  299,  105  N.W.  630  (1905)  ;  34  L.R.A.  583  (1896). 

26  Collateral  Liquidation  Inc.  v.  Manning,  287  Mich.  568,  283  N.W.  691  (1939); 
Hodlit  V.  Hovvser,  177  111.  App.  19  (1912),  hints  that  if  destruction  was  made  with 
knowledge  that  the  original  might  have  some  value  for  use  later,  then  fraudulent 
intent  exists.  Beem  v.  Beem,  193  Ind.  481,  141  N.E.  81   (1923)- 

27  Anderson  Bridge  Co.  v.  Applegate,  13  Ind.  339  (1849);  Broadwell  v.  Stiles,  8 
N.J.  L.  58  (1924)  ;  Consolidated  Coke  Co.  v.  Commissioner,  70  F.  2d  446  (3d  Cir. 
1934)  ;  Potter  v.  Adams,  125  Mo.  118,  28  S.W.  490  (1894)  ;  Farrar  v.  Farrar,  4  N.H. 
191  (1927)  ;  "We  agree  with  the  trial  court  that  one  cannot  make  entries  in  ledgers 
from  time  to  time,  then  destroy  them  after  a  card  is  made  which,  it  is  claimed,  is  an 
accurate  copy,  and  have  such  card  admitted  in  evidence."  Collateral  Liquidation  Inc. 
V.  Manning,  287  Mich.  568,  577,  283  N.W.  691,  694  (1939) — The  lower  court  in  its 
opinion  stated,  "The  testimony  in  this  case  is  conclusive  to  the  effect  that  the  records 
were  not  inadvertently  destroyed  but  they  were  destroyed  as  the  result  of  the  deliberate 
act  of  the  liquidating  trustees,  based  upon  the  utterly  flimsy  and  insufficient  excuse 
that  it  costs  money  to  store  such  records."  Supreme  Court  Records  and  Briefs,  287 
Mich.  568,  151  (1939).  See  also,  People  v.  King,  loi  Cal.  App.  2d  500,  225  P.  (2d) 
950  (1950)  ;  wherein  disc  recording  of  conversation  recorded  on  tape  was  excluded, 
apparently  because  the  recording  on  the  tape  (the  original)  was  intentionally  destroyed 
(erased).  Noted  in  64  Harv.  L.  Rev.  1369  (1951). 

28  Comment,  "Photographic  Copies  of  Business  and  Public  Records  as  Evidence," 
34  Iowa  L.  Rev.  83  (1948)  ;  Comment,  "Status  of  Microfilm  and  Business  Records," 
48  Mich.  L.  Rev.  489  (1940)  ;  Olson,  "Photographic  Records  as  Evidence,"  1947  Ins. 
Law  Journal  689. 

29  Baroda  State  Bank  v.  Peck,  235  Mich.  542,  209  N.W.  827  (1926);  Stevens  v. 
Illinois  Central  Railroad  Co.,  306  111.  370,  137  N.E.  859  (1923)  ;  4  Wigmore,  Evidence 
(3d  ed.  1940)  §  1277. 
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of  the  original.^"  This  necessarily  means  that  the  witness  must  have 
personal  knowledge  of  what  was  in  the  original. 

This  condition  is  impossible  of  compliance  if  a  business  wishes  to 
make  efficient  use  of  the  photographic  processes.  For  example,  many  re- 
tail stores  are  now  microfilming  their  sales  slips  and  sending  the  sales 
slips  themselves  to  the  customers. ^^  This  saves  clerical  expenses,  account- 
ing expenses,  and  storage  expenses.  These  sales  slips  are  retained  by  the 
store  until  the  roll  of  film  has  been  returned  from  the  processor.  When 
the  processed  film  has  been  returned  to  the  store,  it  is  placed  in  a 
"Reader"  and  checked  to  see  that  none  of  the  prints  are  defective.  Be- 
cause there  are  from  2,000  to  4,000  sales  slips  photographed  on  one 
roll  of  film,  the  individual  photographs  on  the  film  are  not  compared 
with  the  sales  slips.  Defective  photographs  are  easily  spotted.  There 
will  be  a  blank  space  in  the  film  if  one  of  the  sales  slips  passed  through 
the  photographing  machine  without  being  filmed.  If  two  slips  were 
stuck  together,  the  photograph  will  show  the  one  overlapping  the  other, 
and  if  a  slip  was  accidentially  folded  the  photograph  will  also  show  this. 
Since  the  sales  slips  are  retained  until  the  film  is  checked,  the  slip  which 
was  not  correctly  photographed  can  be  rephotographed. 

There  is  no  need  to  check  to  see  if  the  photographs  correctly  reflect  all 
of  the  writing  on  the  original  slips,  because  they  will  always  correctly 
reflect  what  is  on  the  original.  Indeed  such  a  comparison  would  not  only 
be  a  waste  of  time  and  money,  but  would  be  utterly  foolish ! 

Because  of  the  accuracy  of  the  photographic  methods  of  copying,  as 
well  as  the  accuracy  of  the  other  mechanical  means  of  producing  copies 
like  a  carbon  copy  or  a  letterpress  copy,  some  argument  has  been  made 
that  the  rule  requiring  testimony  of  a  witness  who  has  personal  knowl- 
edge of  the  contents  of  the  original  should  not  be  applied  to  these 
methods.  Wigmore  says  :"Where  a  process  of  copying — by  blotter-press 
or  carbon — is  in  its  general  operation  fairly  accurate,  it  should  be  enough 
that  the  witness  has  gone  through  the  process,  even  though  he  has  not 
afterwards  verified  the  copy  with  the  original.  The  same  principle 
should  apply  to  photographic  copies."^"  Since  one  reason  for  the  rule 
requiring  verification  of  a  copy  is  to  insure  that  the  copy  is  a  correct 
reproduction  of  the  original,  free  from  errors  in  transcription,  and 
since  the  photograph  will  be  with  the  exception  of  color  and  paper 
texture  an  exact  reproduction  of  the  original,  there  is  no  reason  why 

30  Meyer  v.  Garvin,  no  Ind.  App.  403,  37  N.E.  2d  291  (1941)  ;  Tenny  v.  Mulvaney, 
9  Ore.  405  (1881)  ;  Rise  v.  Neason,  66  Pa.  253  (1870). 

31  One  of  the  large  department  stores  in  Detroit  follows  this  practice. 
324  Wigmore,  Evidence   (3d  ed.  1940)   §  1280. 
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the  rule  should  not  be  relaxed  in  regard  to  photographic  copies.  How- 
ever, we  have  found  no  cases  where  the  courts  have  followed  Wigmore's 
suggestion  in  regard  to  photographic  copies,  and  there  are  cases  which 
have  required  witnesses  to  testify  to  the  correctness  of  the  photographic 
copies. ^^ 

Although  in  most  jurisdictions  the  requirement  that  a  witness  verify 
the  copy  and  the  requirement  of  the  unavailability  of  the  original  are 
the  only  stumbling  blocks  to  using  photographic  copies  of  business  docu- 
ments, a  few  jurisdictions  have  an  additional  stumbling  block  to  the 
use  of  photographic  copies.  In  these  jurisdictions,  the  Best  Evidence 
Rule  creates  a  distinction  between  various  copies.  One  type  of  secondary 
evidence,  if  it  is  available,  must  be  used  in  preference  to  other  types  of 
secondary  evidence.  For  example,  if  a  copy  is  made  from  an  original 
writing  and  then  a  second  copy  is  made  from  the  first  copy,  the  first 
copy  will  probably  be  required  if  it  is  available.  Moreover,  in  some  of 
these  jurisdictions,  there  is  good  possibility  that  the  second  copy  will 
not  be  admissible  even  though  the  proponent  can  prove  that  the  first 
copy  is  unavailable.^* 

This  recognition  of  degrees  of  secondary  evidence  will  further  hinder 
the  use  of  photographic  copies  of  business  documents  because  of  the 
normal  manner  in  which  photographic  copies  are  used  as  evidence.  For 
example,  the  normal  thing  to  do  when  one  photograph  on  a  roll  of 
microfilm  is  sought  to  be  introduced  in  evidence  is  to  bring  into  court 
an  enlarged  facsimile  of  the  original  photograph  instead  of  bringing 
in  the  whole  roll  of  film.  Where  degrees  of  secondary  evidence  are 
recognized,  the  court  may  be  required  to  rule  that  the  facsimile  may  not 
be  used.  But  unless  the  opposing  counsel  can  show  some  substantial 
reason  for  wishing  to  have  the  original  photograph — such  as  showing 
that  he  has  good  reason  for  believing  that  the  facsimile  is  not  an  accurate 
reproduction  of  the  original  photograph — there  is  no  reason  why  the 
facsimile  should  not  be  used  in  place  of  the  original  photograph. 

Of  course,  this  distinction  between  various  types  of  copies  of  docu- 
ments does  not  prevent  business  concerns   from  using  photographic 

33  Went  V.  State,  io8  Neb.  597,  188  N.W.  467  (1922);  United  States  v.  Brandon, 
92  F.  2d  682  (6th  Cir.  1937)  ;  Bntman  v.  Christie,  197  Iowa  661,  198  N.W.  314  (1924)  ; 
Miller  v.  Insurance  Co.  of  America,  202  N.Y.S.  295  (1923). 

3*  Comment,  "Degrees  of  Secondary  Evidence,"  38  Mich.  L.  Rev.  864  (1940).  Wicker 
V.  Board  of  Public  Instruction,  159  Fla.  516,  31  S.  2d  635  (1947)  ;  Conner  v.  Parker, 
10  Ore.  102  (1881);  Lasater  v.  VanHook,  T]  Tex.  650,  14  S.W.  270  (1890);  Car- 
michael  v.  Reed,  76  W.Va.  672,  86  S.W.  662  (1915)  ;  United  States  v.  Haugen,  58  F. 
Supp.  436,  440  (1944)  ;  Ehrich,  "Unnecessary  Difficulties  of  Proof,"  32  Yale  L.J. 
436,  445  (1923). 
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reproductions  of  their  records  in  order  to  conserve  storage  space  or  in 
order  to  simplify  accounting  methods.  All  it  does  is  inconvenience  the 
business  concerns  when  they  wish  to  introduce  the  copies  in  evidence. 
However,  this  distinction  between  various  types  of  secondary  evidence 
should  be  kept  in  mind  when  statutory  changes  in  the  Best  Evidence 
Rule  are  made  or  examined,  and  if  the  distinction  can  be  altered  or 
abolished  without  increasing  the  use  of  erroneous  or  fraudulent  copies 
it  should  be  altered  or  abolished. 

In  summation,  business  concerns  may  be  prevented  from  conserving 
storage  space  because  they  cannot  destroy  their  bulky  originals,  may 
be  prevented  from  improving  their  accounting  methods  because  they 
reasonably  cannot  compare  the  thousands  of  copies  of  documents  to 
their  originals,  and  may  be  inconvenienced  in  using  the  photographic 
copies  in  evidence  if  the  Best  Evidence  Rule  is  applied  to  photographic 
copies.  Obviously,  if  the  Best  Evidence  Rule  is  not  applied  to  photo- 
graphic copies  of  business  documents,  there  is  little  need  for  any 
statutory  changes. 

Because  of  this,  some  consideration  should  be  given  to  determining 
whether  the  Best  Evidence  Rule  will  apply  to  photographic  copies.  There 
is  some  authority  to  support  the  contention  that  the  Rule  should  not 
apply  to  photographic  copies  of  documents.  This  authority  is  the  exist- 
ing law  of  evidence  as  it  relates  to  copies  of  documents  produced  by 
other  mechanical  means  such  as  a  letter-press,  blotter-press,  or  carbon. 
In  the  case  of  letter-press  and  blotter-press  copies,  the  courts  have  con- 
sistently held  that  such  copies  are  secondary  evidence  and  that  the  Best 
Evidence  Rule  must  be  adhered  to  before  the  copy  may  be  used.^®  The 
same  rule  should  apply  to  mimeograph  copies.^"  The  result  is  desirable, 
because  the  consensus  of  opinion  is  that  these  reproductions  are  by  no 
means  uniformly  identical  and  accurate. 

In  the  case  of  carbon  copies,  the  majority  of  the  courts  have  held 
that  the  carbon  is  primary  evidence;  the  conditions  of  the  Best  Evidence 
Rule  not  applying.^^  Many  of  the  courts  in  admitting  a  carbon  speak  of 
the  carbon  as  a  duplicate  of  the  original,  but  the  point  should  be  made 
here  that  in  many  of  these  cases  the  carbon  copy  is  not  in  reality  what 

25  Seaboard  Air  Line  Ry.  v.  Rentz,  60  Fla.  449,  54  S.  20  (1910)  ;  Nowlen  v.  Lyon, 
"JZ  Mich.  434,  41  N.W.  496  (1889)  ;  Menasha  Wooden  Ware  Co.  v.  Harmon,  128  Wis. 
177,  107  N.W.  299  (1906)  ;  12  L.R.A.  (N.S.)  343  (1908). 

^s  "The  same  may  be  said  of  any  process  of  machine  reproduction  which  consists  in 
obtaining  repeated  inktraces  from  a  single  writing  so  prepared  as  to  furnish  such  traces 
by  pressure  or  by  chemical  operation."  4  Wigmore,  Evidence  (3d  ed.  1940)  §  1235. 

3751  A.L.R.  1498  (1927). 
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is  generally  termed  a  duplicate.  The  courts  have  long  agreed  that  cer- 
tain copies,  which  they  have  termed  duplicates,  are  originals  and  that  the 
Best  Evidence  Rule  does  not  apply.^^ 

An  example  of  what  is  commonly  referred  to  as  a  duplicate  is  as 
follows.  A  and  B  agree  to  a  certain  contract  and  put  the  terms  in  writ- 
ing. Two  written  contracts  are  made,  one  a  carbon  copy  of  the  other, 
so  that  each  will  have  a  copy  of  the  contract.  Both  writings  are  signed 
by  A  and  B.  Either  of  these  writings  is  the  original. 

As  an  example  of  the  carbon  which  is  not  strictly  a  duplicate,  assume 
that  A  writes  a  letter  to  B,  and  in  order  to  be  sure  of  what  he  has  said 
to  B,  A  makes  a  carbon  copy  of  the  letter  to  keep  for  his  own  use.  The 
letter  sent  to  B  is  the  original,  and  the  carbon  is  not  a  duplicate.  How- 
ever, the  Best  Evidence  Rule  is  not  applied  to  these  carbons  because, 
apparently,  the  courts  recognize  that  these  carbons  are  generally  very 
reliable.  As  one  court  said:  "Such  being  true,  if  the  original  copy  ac- 
curately reveals  the  statements  therein,  the  carbon  copy  does  likewise."  ^° 

The  only  difference  between  carbon  copies  and  copies  made  by  a 
photographic  method  is  that  the  photographic  copy  is  made  after  the 
original  has  been  made  and  the  carbon  is  made  at  the  same  time  as  the 
original.  If  the  courts  are  willing  to  classify  carbons  as  originals  or 
duplicates  because  they  are  made"  by  a  means,  which  if  correctly  per- 
formed, gives  an  accurate  reproduction  of  the  original  writing,  there  is 
no  reason  why  they  should  not  be  as  ready  to  do  the  same  for  photo- 
graphic copies.  Yet,  there  seems  little  doubt  that  most  jurisdictions  will 
apply  the  Best  Evidence  Rule.  More  than  one  court  has  expressly  held 
that  photographic  reproductions  are  secondary  evidence,  and  that  before 
they  can  be  used  the  original  must  be  shown  unavailable.*" 

However,  there  is  some  authority  for  the  proposition  that  photo- 
graphic copies  should  not  be  classified  as  secondary  evidence.  The  lead- 
ing case  in  support  of  this  proposition  is  United  States  v.  M  ant  on, 
decided  by  the  Federal  Second  Circuit  Court  of  Appeals.*^  In  this  case, 
photographic  copies  of  certain  checks  were  offered  as  evidence.  The 
photographs  were  made  by  B  bank.  As  is  the  custom  in  banking,  B  bank 
kept  a  record  of  all  checks  which  passed  through  the  bank  because  B 
did  not  keep  the  checks.  A  few  years  ago,  such  records  were  made  by 

3^2  Jones,  Commentaries  on  Evidence  (2d  ed.  1926)   §797. 

39  Hay  V.  American  Fire  Clay  Co.,  179  Mo.  App.  567,  162  S.W.  666  (1913). 

*o  See,  142  A.L.R.  1270  (1943)  for  a  list  of  cases  which  have  applied  the  best  evi- 
dence rule  to  photographic  copies  of  documents. 

41  107  F.  2d  834  (2d  Cir.  1938).  See  also,  United  States  v.  Kushner,  135  F.  2d  668 
(2d  Cir.  1943)  ;  Meyers  v.  United  States,  174  F.  2d  329  (8th  Cir.  1949). 
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having  someone  enter  in  a  record  book  all  pertinent  data  from  the  checks, 
but  today  such  records  are  made  by  photographing  the  checks  and 
retaining  the  photograph  as  a  record.  This  was  B's  usual  custom  and 
the  photographs  offered  were  the  ones  B  had  taken  so  as  to  have  a  record 
of  the  checks. 

The  trial  court  admitted  the  photographs  into  evidence  without  requir- 
ing any  accounting  for  the  original  checks.  The  Second  Circuit  Court  of 
Appeals  upheld  the  ruling  by  the  trial  court  but  the  exact  reason  for 
so  doing  is  not  clear.  Portions  of  the  court's  opinion  indicate  that  the 
photographs  were  admissible  as  original  business  records.*^  The  court 
said  that  the  photographs  fell  within  the  terms  of  the  Federal  Business 
Records  as  Evidence  Act  because  they  were  a  record  of  a  transaction  of 
the  bank  and  were  made  in  the  regular  course  of  business.  They  were 
the  only  record  that  the  bank  had  of  the  fact  that  these  checks  were 
handled  by  the  bank  in  a  business  capacity  and  they  certainly  were  the 
original  record  of  that  transaction.  Since  the  photographs  were  the 
original  business  record  showing  that  certain  checks  were  handled  by 
the  bank,  there  was  no  need  to  apply  the  Best  Evidence  Rule. 

The  substantial  inroad  upon  the  Best  Evidence  Rule  was  made  by 
that  portion  of  the  court's  opinion  which  seems  to  mean  that  even  if 
the  photographs  were  not  the  original  records,  but  were  copies,  and  that 
even  if  the  Federal  statute  did  not  exist,  the  court  would  not  apply  the 
Best  Evidence  Rule  to  photographic  reproductions  of  writings.  The 
court  phrased  it  thus  :  [After  stating  that  the  photographs  were  primary 
records  of  the  bank] 

But  putting  all  this  aside,  the  Best  Evidence  Rule  should  not 
be  pushed  beyond  the  reason  upon  which  it  rests.  It  should  be 
'so  applied,'  as  the  Supreme  Court  held  in  an  early  case,  'as  to 
promote  the  ends  of  justice,  and  guard  against  fraud  or  im- 
position.' .  .  .  The  rule  is  not  based  upon  the  view  that  the 
so-called  secondary  evidence  is  not  competent,  since,  if  the  best 
evidence  is  shown  to  be  unobtainable,  secondary  evidence  at 
once  becomes  admissible.  And  if  it  appears,  as  it  does  here, 
that  what  is  called  secondary  evidence  is  clearly  equal  in  proba- 
tive value  to  what  is  called  primary  proof,  and  that  fraud  or 
imposition,  reasonably,  is  not  to  be  feared,  the  reason  upon 
which  the  Best  Evidence  Rule  rests  ceases,  with  the  conse- 
quence that  in  that  situation  the  rule  itself  must  cease  to  be 
applicable  .  .  .*^ 

A  short  time  after  this  decision,  the  Illinois  court  in  considering 
whether  photographs  of  checks  made  by  a  recordak  machine  introduced 

*2  United  States  v.  Manton,  107  F.  2d  834  (2d  Cir.  1938). 
*3  Id.  at  845. 
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in  evidence  without  laying  the  "foundation"  required  by  the  Best  Evi- 
dence Rule  should  be  excluded,  examined  the  Manton  case.  Deciding 
that  the  federal  court  had  allowed  the  prints  as  evidence  because  of  the 
records  statute,  the  Illinois  court  excluded  the  photographs,  holding : 

A  careful  reading  of  United  States  v.  Manton,  supra,  reveals 
that  the  recordaks  were  admitted  under  act  of  Congress  where 
special  authority  was  given  pertaining  to  writings  and  records 
made  in  regular  course  of  business.  ,  .  .  We  have  no  such 
legislative  authority  in  this  State  which  would  support  holding 
facsimiles  of  checks  as  being  the  best  evidence  or  primary 
proof.  ...  [W]e  find  such  photographic  representation 
should  be  excluded  if  the  original  document  is  produced  or  is 
obtainable  and  not  produced,  on  the  ground  that  the  photo- 
graph in  such  case  is  but  secondary  evidence.** 

Evidently,  the  Illinois  court  was  not  willing  to  accept  the  federal 
court's  view  that  the  bank's  record  was  primary  evidence,  because,  even 
though  it  was  the  only  record  the  bank  had  and  the  original  record  it 
was  still  a  copy  of  the  original  document.*^  Also,  the  Illinois  court 
indicated  that  the  Best  Evidence  Rule  should  not  be  relaxed  in  the  case 
of  photographic  reproductions.*®  The  Illinois  decision  shows  the  hesi- 
tancy of  courts  to  alter  the  rules  of  evidence,  preferring  to  leave  this 
to  the  legislature.*" 

A  later  case  before  the  same  court  that  decided  the  Manton  case 
raises  more  doubt  as  to  whether  there  is  much  tendency  to  change  the 
Best  Evidence  Rules  in  regard  to  photographs.*^  In  this  later  case  the 
court  decided  that  the  photostatic  copies  of  invoices  were  properly  ad- 
mitted in  evidence  because  the  proper  foundation  of  showing  the  una- 
vailability of  the  original  was  laid.  The  court  made  no  reference  to  the 
Manton  case,  and  did  not  attempt  to  explain  why  the  principles  of  the 
Best  Evidence  Rule  should  apply  to  this  later  case.  Unless  the  court 
forgot  about  the  Manton  case,  or  was  distinguishing  between  various 
types  of  photographing,  this  case  indicates  the  court  is  not  ready  to  base 
its  decision  on  an  overthrowing  of  the  Best  Evidence  Rule. 

**  People  V.  Wells,  380  III.  347,  354,  44  N.E.  2d  32,  35  (1942). 

^5  Id.  at  356,  the  court  explains  that  if  a  clerk  had  made  a  transit  sheet,  this  would 
be  secondary  to  the  check  and  the  same  is  true  of  the  photograph. 

*6  Id.  at  355. 

*''  "It  is  well  settled  that  the  legislature  of  a  state  has  the  power  to  prescribe  and 
alter  existing  rules  of  evidence  or  to  prescribe  methods  of  proof."  People  v.  Wells  380 
in.  347.  354,  44  N.E.  2d  32,  36  (1942). 

*8  United  States  v.  Kaibney,  155  F.  2d  795   (2d  Cir.  1946). 
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11.  Recent  Statutory  Solutions 

Because  of  the  doubts  as  to  the  admissibility  of  photographic  copies 
of  business  records  if  business  concerns  use  the  photographic  process 
as  efficiently  as  possible,  and  because  of  the  variations  in  the  law  as  to 
the  admissibility  of  copies  of  business  records  from  state  to  state,  which 
means  added  problems  for  a  business  concern  operating  in  more  than 
one  state,  the  Commissioners  on  Uniform  State  Laws  have  promulgated 
a  "Uniform  Photographic  Copies  of  Business  Records  as  Evidence" 
Act.  This  Uniform  Act  provides  as  follows: 

If  any  business,  institution,  member  of  a  profession  or  calling, 
or  any  department  or  agency  of  government,  in  the  regular 
course  of  business  or  activity  has  kept  or  recorded  any  memo- 
randum, writing,  entry,  print,  representation  or  combination 
thereof,  of  any  act,  transaction,  occurrence  or  event,  and  in 
the  regular  course  of  business  has  caused  any  or  all  of  the 
same  to  be  recorded,  copied  or  reproduced  by  any  photographic, 
photostatic,  microfilm,  microcard,  miniature  photograph,  or 
other  process  which  accurately  reproduces  or  forms  a  durable 
medium  for  so  reproducing  the  original,  the  original  may  be 
destroyed  in  the  regular  course  of  business  unless  held  in  a 
custodial  or  fiduciary  capacity  or  unless  its  preservation  is  re- 
quired by  law.  Such  reproduction,  when  satisfactorily  identi- 
fied, is  as  admissible  in  evidence  as  the  original  itself  in  any 
judicial  or  administrative  proceeding  whether  the  original  is 
in  existence  or  not  and  an  enlargement  or  facsimile  of  such 
reproduction  is  likewise  admissible  in  evidence  if  the  original 
reproduction  is  in  existence  and  available  for  inspection  under 
direction  of  court.  The  introduction  of  a  reproduced  record, 
enlargement  or  facsimile,  does  not  preclude  admission  of  the 
original.*^ 

Sixteen  states  have  enacted  this  Uniform  Act,^°  and  the  Federal 

*9  Handbook  of  the  National  Conference  of  Commissioners  on  Uniform  State  Laws 
(1949).  The  act  is  set  out  at  page  269,  and  the  commissioners  report  at  page  265. 

50  Cal.  Laws  1951,  Ch.  346.  California  also  has  an  older  act  which  is  still  effective, 
see  note  52  infra;  Florida  Laws  1951,  No.  422;  Idaho  Laws  1951,  Ch.  173;  Iowa  Laws 
1951,  Ch.  214,  §  I,  Iowa  has  a  statute  which  was  in  force  before  the  Uniform  Act 
dealing  with  the  photographing  of  bank  records;  Md.  Laws  of  1951,  Ch.  77,  Maryland 
also  has  another  statute  dealing  with  photographic  reproductions  of  business  records 
which  has  been  in  effect  since  1933,  and  the  Uniform  Act  has  been  made  an  addition 
to  this  prior  Maryland  Act.  Although  the  two  acts  do  not  seriously  conflict,  they  are 
very  different  in  structure,  and  the  court  may  be  faced  with  serious  difficulties  in 
applying  these  two  acts  to  photographic  reproductions  of  business  records ;  Minn.  Laws 
1951,  Ch.  125;  Neb.  Laws  1951,  Ch.  56;  N.H.  Laws  1951,  Ch.  76;  N.J.  Laws  1951, 
Ch.  266;  N.Car.  Laws  1951,  Ch.  262;  N.D.  Laws  1951,  Ch.  216;  Okla.  Laws 
1951,  Ch.  10;  Penn.  Laws  1951,  Act  No.  357;  S.D.  Code  1934  Ann.  (Supp.  1950) 
36.1003  (Supreme  Ct.  Rules)  ;  Utah  Code  Ann.,  Title  104,  Ch.  25,  Sec.  16;  Wis.  Laws 
1 95 1,  Ch.  284. 
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Government  has  enacted  a  statute  which  is  substantially  the  same  as  the 
Uniform  Act/^  Also,  thirty-two  states  have  other  statutes  pertaining  to 
the  admissibility  of  photographic  copies  of  business  documents  which 
differ  considerably  from  the  Uniform  Act  and  from  each  other/^  Ob- 
viously, the  statutes  cannot  be  considered  individually  because  there  are 
so  many  variations.  Therefore,  the  primary  emphasis  will  be  placed 
upon  the  Uniform  Act  because  it  has  been  enacted  in  so  many  states  and 
by  the  Federal  Government.  But  the  provisions  of  the  other  statutes 
will  be  compared  in  a  general  manner  to  the  provisions  in  the  Uniform 
Act,  and  provisions  in  the  other  statutes  which  are  more  desirable  or 
less  desirable  than  those  in  the  Uniform  Act  will  be  presented  specifically. 
The  analysis  of  these  statutes  may  be  divided  into  three  parts  : 

(A)  The  business  activities  which  are  or  should  be  covered  by  the 
statutes,  including  a  determination  of  who  may  photograph, 
what  may  be  photographed,  and  how  it  may  be  photographed; 

(B)  The  statutory  changes  in  the  Best  Evidence  Rule  which  have 
been  or  should  be  made  to  enable  the  business  concerns  to  use 
photographic  copies  more  extensively;  and 

(C)  The  provisions  for  and  the  need  for  statutory  safeguards  to 
prevent  the  increased  use  of  erroneous  or  fraudulent  copies. 

A.  Business  Activities  Covered  by  the  Statutes 

(i)  Who  May  Photograph  Records. — The  Uniform  Act  covers 
every  type  of  activity  which  has  need  for  photographically  reproducing 
its  records  by  the  phrase,  "any  business,  institution,  member  of  a  pro- 
fession or  calling.  .  .  ." 

5^65  Stat.  206,  28  U.S.C.A.  §  1732(b).  This  act  is  the  same  as  the  Uniform  Act 
except  for  the  additional  provision  that  the  section  shall  not  be  construed  to  exclude 
documents  and  copies  otherwise  admissible  under  the  rules  of  evidence. 

52  Ala.  Acts  1951,  Act  23;  Ariz.  Laws  1951,  Ch.  62;  Calif.  Code  Civil  Procedure 
(Deering  1946)  §  1920b;  Conn.  General  Statutes  (1949)  §8887  et  seq.;  Del.  Revised 
Code  1935  §4701  as  amended  Del.  Laws  1951,  C.C.H.  Adv.  Session  Laws  Rep.  Del.  p. 
105  (Limited);  Del.  Laws  1951,  C.C.H.  Adv.  Session  Laws  Rep.  Del.  p.  177;  Del. 
Laws  1951,  C.C.H.  Adv.  Session  Laws  Rep.  Del.  p.  181;  Fla.  Laws  1951,  No.  255; 
Ga.  Laws  1950,  No.  540,  p.  73;  Hawaii  Session  Laws  1945  §9883;  HI-  Ann.  Statutes, 
Ch.  51,  §3,  amend.  111.  Laws  1951,  p.  1331 ;  Ind.  Statutes  Ann.  §528A.3;  Kan.  Laws 
1951,  Ch.  124 ;  La.  Acts  1950,  Act  131  ;  Me.  Revised  Statutes,  Ch.  100,  §§  145,  146 ;  Md. 
Ann.  Code,  Art.  35,  §68;  Mass.  Ann.  Laws,  Ch.  233,  §790;  Mich.  Statutes  Ann., 
§27.902(1);  Mich.  Laws  1951,  Public  Act  No.  29;  Minn.  Statutes  Ann.,  §  145-30  et 
seq.;  Mont.  Laws  1951,  Ch.  77;  Neb.  Laws  1949,  Ch.  10;  N.J.  Revised  Stat,  Suppl. 
1948,  '49,  '50,  §2:98-27.1;  N.Y.  Laws  1949,  Ch.  729;  N.Y.  Banking  Law,  §256;  N.C. 
Laws  1951,  Ch.  166;  Ohio  General  Code  Ann.,  12102-23A;  Ore.  Laws  1949.  Ch.  74; 
R.I.  General  Laws,  Ch.  538,  §  15 ;  Pa.  Laws  1951,  Act  No.  165 ;  S.C.  Laws  1948,  Ch. 
842,  §§i,  2;  Tenn.  Public  Acts  1949,  Ch.  98;  Vt.  Laws  1951,  C.C.H.  Adv.  Session 
Laws  Rep.,  Vt.  p.  51 ;  Va.  Code  1950,  §  8-279.1 ;  Wis.  Laws  1951,  Ch.  39. 
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Most  of  the  state  statutes  cover  the  same  activities  embraced  in  the 
Uniform  Act.  They  do  this  either  by  setting  out  a  Hst  similar  to  the 
Uniform  Act,^^  or,  absent  any  Hsting,  by  allowing  any  record  made  in 
the  regular  course  of  business  to  be  photographed.^*  The  term  "record 
made  in  the  regular  course  of  business"  is  used  in  the  statutes  admitting 
business  records  as  evidence  and  in  the  common  law  relating  to  the 
admission  of  business  records.  The  types  of  activities  whose  records  are 
admissible  as  an  exception  to  the  hearsay  rule,  generally,  have  been 
held  to  include  any  business,  institution,  or  member  of  a  profession. 
Therefore,  the  statutes  on  the  admissibility  of  photographic  copies  which 
use  the  phrase  "regular  course  of  business"  appear  to  cover  all  activities 
which  may  have  their  records  admitted  as  an  exception  to  the  hearsay 
rule,  namely,  any  business,  institution,  or  member  of  a  profession.  A 
few  state  statutes  have  restricted  the  photographing  to  specific  types  of 
business  such  as  banks  and  insurance  companies."^ 

If  the  phraseology  covers  everyone  intended  to  be  included  under 
the  act  by  the  legislature,  the  variations  in  terms  are  not  important. 
From  a  policy  standpoint,  there  is  no  reason  why  every  person  who  keeps 
business  documents  which  are  admissible  as  evidence  should  not  be 
included  in  the  acts.  Because  banks  and  insurance  companies  are  subject 
to  a  high  degree  of  supervision  by  the  states,  their  business  records 
have  more  reliability  than  other  business  records.  Nevertheless,  all 
business  records  are  thought  to  be  reliable  enough  to  be  allowed  as 
evidence.  The  same  is  true  of  the  use  of  photographic  copies.  Photo- 
graphic copies  of  bank  and  insurance  records  will  be  very  reliable 
because  their  methods  of  photographing  many  be  examined  by  the 
state  at  any  time.  Other  businesses  do  not  have  this  inspection  factor 
making  for  greater  reliability  in  regard  to  photographic  copies  any 

53  Ariz.,  Conn.,  Ind.,  Md.,  Mich.,  Mo.,  N.H.,  Tenn.,  Va.,  Wash.,  Wis. 

54  Calif.,  Ga.,  Hawaii,  111.,  Me.,  Mass.,  Ore.,  R.I.,  S.C. 

55  Iowa  Code  Ann.  3528A.3 — any  bank.  As  indicated  supra  note  38,  Iowa  also  has 
the  Uniform  Act.  Kan. — any  bank  or  trust  company  or  savings  and  loan  association. 
La. — any  bank.  Minn.  Statutes  Ann.  §  145.30  et  seq. — public  and  private  hospitals. 
Minnesota  also  now  has  the  Uniform  Act,  with  a  general  clause  repealing  all  acts  or 
parts  of  acts  which  are  inconsistent  with  the  Uniform  Act.  The  wording  of  the  two 
acts  is  very  different,  but  not  necessarily  inconsistent.  Mont. — banks.  Neb. — any  bank. 
N.J. — any  bank,  savings  bank,  national  bank,  savings  and  loan  associations,  building 
and  loan  associations  and  insurance  companies.  N.Y. — two  separate  statutes.  One 
covers  banks,  the  other  covers  hospitals.  N.C.  Laws  1951,  Ch.  166 — any  bank.  At  the 
same  time  that  this  act  was  passed.  North  Carolina  also  passed  the  Uniform  Act.  Pa. — 
every  bank,  bank  and  trust  company,  trust  company  and  savings  bank.  Pa.  also  has 
the  Uniform  Act.  Vt. — any  bank.  Wis. — any  state  bank,  mutual  savings  bank  and  trust 
company  bank.  Wisconsin  also  has  a  general  statute  relating  to  the  photographing  of 
records. 
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more  than  they  do  in  regard  to  business  records,  but  the  supervision  of 
the  business  by  the  state  is  not  the  only  way  to  insure  that  the  evidence 
which  the  business  will  present  will  be  reliable.  This  is  illustrated  by  the 
acceptance  as  evidence  of  business  records  made  under  certain  conditions 
which  do  not  include  the  inspection  of  the  business  by  the  state.  Adequate 
statutory  safeguards  which  will  be  discussed  later  will  insure  the  relia- 
bility of  photographs  of  all  business  documents,  and  they  can  be  made 
an  exception  to  the  Best  Evidence  Rule. 

(2)  Means  of  Photographing. — The  Uniform  Act  is  broad  enough 
to  cover  any  of  the  photographing  processes  available  today,  and  the 
act  has  the  added  attribute,  in  the  phrase  "or  other  process,"  of  provid- 
ing for  photographic  processes  which  may  be  developed  later. 

Although  some  of  the  statutes  do  not  specifically  list  the  various 
means  of  photographing  available,^''  many,  in  this  respect,  are  compara- 
ble to  the  Uniform  Act.  Since  the  term  "photographic  reproduction," 
which  is  present  in  most  of  the  acts,  should  include  every  type  of  photo- 
graphing available  today,  most  of  the  acts  will  cover  the  various  methods. 
Since  the  reasons  for  photographing  business  documents  are  to  con- 
serve storage  space  and  to  provide  copies  cheaply  and  accurately,  some 
of  the  photographic  methods  could  be  excluded,"  but  there  is  a  strong- 
reason  for  not  excluding  any  of  the  photographic  processes.  If  only 
some  photographic  methods  are  allowed  under  the  act,  the  effect  will 
be  to  give  a  legislatively  recognized  monopoly  to  those  concerns  which 
can  manufacture  and  distribute  the  equipment  allowed  by  the  act. 
Furthermore,  if  some  new  photographic  process  is  developed  later  which 
is  far  better  than  anything  now  available,  but  which  does  not  come 
under  the  act,  the  act  will  have  to  be  amended.  These  results,  naturally, 
are  undesirable  if  there  is  no  good  reason  for  the  limitation.  The  only 
reason  for  excluding  some  methods  is  to  prevent  the  use  of  methods 
which  will  not  produce  an  accurate  copy.^®  If  all  photographic  processes 
are  covered  by  the  acts,  the  accuracy  of  the  copy  can  be  insured  just  as 
adequately  by  requiring  that  the  method  used  be  designed  to  produce  an 
accurate  copy  of  the  original.  This  will  leave  some  discretion  in  the 
courts,  and  no  person  should  have  unusual  difficulty  foreseeing  whether 

56N.J.,  Ohio. 

s''  Some  of  these  statutes  which  are  restricted  to  banks  and  savings  and  loan  associa- 
tions provide  only  for  microfilm.  These  are :  Kan.,  La.,  Vt. 

^*  One  writer  feels  that  photographs  made  by  processes  other  than  microfilm  are  not 
as  reliable  as  microfilm.  He  does  not  state  his  reasons  for  this.  Vincens,  Microfilming 
Bank  Records,  53  Banking  49  at  100  (1951).  However,  if  the  statutes  assure  that  the 
photograph  is  currently  made,  photographing  by  any  of  the  methods  will  be  reliable. 
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the  courts  will  hold  that  the  methods  he  is  using  are  designed  to  give 
an  accurate  reproduction. 

(3)  What  May  Be  Photographed^ — The  Uniform  Act  allows  the 
photographing  of  any  memorandum,  writing,  entry,  print,  representa- 
tion or  combination  thereof,  of  any  act,  transaction,  occurrence,  or  event. 
The  terms  used  in  this  act  do  not  coincide  with  the  phrase  used  in  the 
Uniform  Business  Records  as  Evidence  Act.^®  For  this  reason,  the  Act 
apparently  is  not  limited  to  the  records  of  a  business  which  are  admissi- 
ble as  evidence  under  the  business  records  exception  to  the  hearsay  rule 
but  includes  documents  which  might  not  be  regarded  as  business  records. 

The  photographic  copies  of  records  admissible  under  the  photographic 
acts  could  be  limited  to  only  those  records  which  are  admissible  in  evi- 
dence as  business  records. *'°  Such  a  limitation  surely  would  not  make 
the  act  very  effective  if  the  state  in  which  the  act  was  in  force  still 
followed  the  common  law  as  to  what  business  records  may  be  admitted, 
because  the  common  law  rule  applies  only  to  a  small  group  of  documents. 
Also,  in  the  states  which  have  business  records  statutes,  a  statute  cover- 
ing only  photographic  copies  of  business  records  may  not  cover  all  docu- 
ments that  a  business  can  introduce  in  evidence,  because  although  the 
business  records  acts  have  been  construed  to  include  many  records  which 
were  not  admissible  under  the  common  law  rule,*'^  there  is  the  possibility 
that  they  will  not  be  able  to  cover  all  documents  which  the  business  now 
is  able  to  use  as  evidence  for  other  reasons.  The  general  rule  is  that 
whenever  a  writing  is  in  issue  it  is  not  objectionable  as  hearsay  and  is 
admissible  as  evidence.®"  In  these  cases  the  writing  is  being  used  to  prove 
what  the  writing  says  and  not  being  used  to  prove  that  what  it  says 

59  The  business  records  phrase  is,  "A  record  of  an  act,  condition  or  event  .  .  ." 
Uniform  Business  Records  as  Evidence  Act,  9  U.L.A.  (1942)  p.  264. 

60  Ohio  has  conditioned  its  photographic  statute  to  its  business  records  act  by  pro- 
viding, "To  the  extent  that  a  record  would  be  competent  evidence  under  §  12102-23  of 
the  General  Code,  a  photograph  of  such  record  shall  be  competent  evidence  .  .  ." 
Illinois  has  done  the  same  thing  by  adding  to  its  statute  relating  to  the  admissibility 
of  book  accounts  a  section  which  allows  the  photographing  and  use  of  the  photograph 
of  such  book  of  original  entry  or  any  other  record  or  document.  The  term  "or  any 
other  record  or  document"  could  be  construed  to  mean  that  more  than  just  business 
records  may  be  photographed,  but  the  first  part  of  the  act  also  has  the  phrase,  and 
this  act  has  been  construed  to  apply  only  to  business  records.  See  list  of  cases  in 
annotation,  111.  Stat.  Ann.  Ch.  51  §3  (1950)  ;  See  also,  Md.  Ann.  Code  Art.  35,  §68; 
Del.  has  two  amendments  which  apply  to  business  records  and  one  which  applies  to 
writings  required  by  the  statute  of  frauds. 

61  5  Wigmore,  Evidence  (3d  ed.  1940)  §  I530a  (1949  Supp.),  has  many  examples 
of  the  various  kinds  of  documents  which  the  courts  have  admitted  under  the  business 
records  acts. 

62  I  Greenleaf,  Law  of  Evidence  (16  ed.,  1899)  §§86,  87,  88,  iioa. 
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actually  happened.  The  result  of  a  statute  limited  to  business  records 
can  be  illustrated  with  the  help  of  an  actual  case. 

A  and  B  entered  into  a  contract  whereby  A  was  to  remodel  B's  shoe 
store.  The  contract  was  completed  and  a  dispute  arose  as  to  the  payment 
of  the  contract.  To  prove  what  the  cost  of  the  work  was,  A  sought  to 
introduce  an  itemized  bill  of  labor  and  material.  The  bill  was  made 
from  the  worksheets  of  A's  accounts.  The  court  held  that  the  bill  was 
not  admissible  as  a  business  record  because  it  was  not  made  at  or  near 
the  time  of  the  transaction  noted — a  requirement  imposed  by  the  busi- 
ness records  statute  in  force. *^^  Now,  assume  that  A  were  to  send  this 
bill  to  X,  stating  that  the  bill  is  an  itemized  statement  of  the  cost  of 
remodeling  B's  store  and  that  A  will  remodel  X's  store  for  the  same 
price  with  the  same  material  listed  in  the  bill.  X  accepts  this  offer,  but 
a  formal  written  contract  is  not  signed.  In  a  suit  by  X  against  A  for 
breach  of  the  contract,  the  terms  of  the  contract  would  have  to  be 
proved  by  the  bill  which  A  sent  to  X.  Yet,  this  bill  is  not  a  business 
record,  and  if  X  had  made  a  photographic  copy  of  it  and  then  destroyed 
the  bill,  the  court  might  hold  that  the  photograph  was  not  admissible 
under  the  photographic  copies  statute,  because  it  is  not  a  photograph  of 
a  record  made  at  the  time  of  the  transaction  noted  in  the  bill.  The  Uni- 
form Act  on  photographic  copies  of  records  is  commendable  for  having 
a  wider  scope. 

The  committee  report  of  the  National  Conference  of  Commissioners 
on  Uniform  State  Laws  indicates  that  the  Commissioners  believed  that 
the  definition  in  the  Uniform  Act  was  adequate  to  "cover  modern  busi- 
ness practices."^*  However,  since  the  wording  is  "of  any  act,  transaction, 
occurrence  or  event,"  there  may  be  some  doubt,  should  the  need  ever 
arise,  as  to  whether  photographic  reproductions  of  drawings  and  blue- 
prints would  come  under  this  act.  Because  of  the  amount  of  storage 
space  required  for  bulky  blueprints,  many  concerns  photograph  them 
as  soon  as  they  are  completed  and  throw  away  the  original.  Conceding 
that  these  records  may  be  used  in  cases  infrequently,  such  as  in  a  patent 
infringement  case,  and  conceding  that  they  could  be  classified  as  a  writ- 
ing or  print  of  an  act  or  occurrence,  perhaps  all  doubt  as  to  their 
admissibility  should  be  removed  by  clearly  making  the  act  applicable  to 
them. 

In  listing  what  may  be  photographed,  some  of  the  other  acts  have 

63  John  Irving  Shoe  Co.  v.  Dugan,  93  F.  2d  711   (ist  Cir.  1937). 
6*  Report  of  Section  Committee  on  Uniform  Composite  Reports  as  Evidence  Act, 
Aug.  30 — Sept.  4,  1948,  p.  6.  ' 
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removed  this  doubt  by  terms  like  "records,  documents,  instruments, 
plan,  book  or  paper. '"'^  If  the  act  is  to  have  an  express  listing  of  various 
types  of  documents,  care  must  be  taken  that  all  documents  intended  to 
be  included  are  included  or  that  the  act  states  that  the  ones  listed  are 
by  way  of  example  and  not  by  way  of  limitation. 

There  is  a  converse  problem  to  the  problem  of  having  the  photographic 
acts  apply  to  all  of  the  documents  that  a  business  can  now  introduce  into 
evidence.  In  attempting  to  have  the  act  cover  all  documents,  care  must 
be  taken  to  see  that  the  language  of  the  act  is  not  so  broad  that  it  will 
allow  admission  of  a  photographic  copy  of  a  document  which  itself  is 
not  now  admissible  as  evidence.  If  the  act  were  to  state  that  all  photo- 
graphic copies  of  all  writings  shall  be  admissible  as  evidence  without 
accounting  for  the  original,  there  would  be  an  opportunity  for  asserting 
that  the  statute  allows  the  admittance  of  a  photographic  copy  of  a  diary 
as  proof  that  the  things  stated  in  the  diary  did  occur.  The  diary  itself 
is  not  admissible  as  proof  that  the  facts  asserted  in  the  diary  did  occur.®" 

There  is  a  way  to  cover  every  type  of  writing  which  is  now  admissible 
and  yet  insure  that  the  act  is  not  too  broad.  Let  the  act  provide  that  a 
photographic  copy  of  any  document  which  is  admissible  as  evidence  shall 
also  be  admissible  as  evidence.  None  of  the  acts  now  in  effect  are  this 
broad,  but  the  Uniform  Act  and  many  of  the  other  acts  prevent  the 
admittance  of  photographic  copies  of  documents  whenever  the  docu- 
ments themselves  are  not  admissible.  They  do  this  by  phrases  very 
similar  to  the  one  suggested  above — that  the  copy  is  as  admissible  as 
the  original.*'''  If  the  original  is  not  admissible,  the  copy  will  not  be 
admitted.  Unfortunately,  they  use  the  phrase  by  way  of  limitation.  They 
first  state  that  photographs  of  certain  documents  shall  be  admissible 
under  the  act,  and  then  they  say  that  the  photographs  of  these  docu- 
ments are  as  admissible  as  the  original.  Therefore,  if  the  photograph 
is  of  a  document  which  is  not  enumerated  by  the  act  it  will  not  have  the 
benefit  of  the  act. 

The  concern  in  this  section  of  the  paper  has  been  directed  to  what 
business  and  documents  have  the  benefit  of  the  statutes.  The  next  step 
is  to  determine  what  benefits  the  statutes  give.  How  have  they  changed 
the  Best  Evidence  Rule  to  enable  businesses  to  use  photographic  repro- 
ductions more  freely? 

65  Calif.,  Conn.,  Mass.,  R.I. 

66  Buckley  v.  Altheimer,  152  F.  2d  502  (7th  Cir.,  1945). 
6''  e.g.,  Ind.,  Me.,  Conn.,  Cal.,  Mich. 


334  CURRENT  TRENDS  IN  STATE  LEGISLATION 

B.  Statutory  Changes  of  the  Best  Evidence  Rule 

( I )  Use  of  the  Photograph  When  the  Original  is  in  Existence. — The 
Uniform  Act  states  that  the  reproduction  is  as  admissible  in  evidence 
as  the  original  itself  in  any  judicial  or  administrative  proceeding  whether 
the  original  is  in  existence  or  not.  Allowing  use  of  the  copy  even  if  the 
original  is  in  existence  is  one  of  the  main  reasons  for  the  drafting  of  the 
Uniform  Act.''^  The  commissioners  felt  that  the  processes  available  for 
photographically  reproducing  business  records  have  left  little  possibility 
for  error  or  fraud  in  copying;'^''  everything  that  is  on  the  original, 
except  paper  texture  and  actual  color,  will  be  reproduced  on  the  copy. 

Most  of  the  other  statutes  also  make  photographic  copies  primary 
rather  than  secondary  evidence.  They  allow  the  use  of  the  photographic 
copy  without  the  necessity  of  complying  with  the  Best  Evidence  Rule 
by  such  phrases  as:  "deemed  an  original  record  for  all  purposes;"  or 
"admissible  in  evidence  as  the  original,  whether  or  not  the  original  shall 
have  been  destroyed."^"  Apparently,  some  of  the  acts  do  require  the 
introduction  of  the  original  if  it  is  available.'^^ 

The  reasons  for  requiring  production  of  the  original  if  it  is  available 
have  been  discussed  before.  Briefly  they  are:  (A)  If  the  original  is 
available  there  is  no  reason  for  allowing  the  use  of  a  copy,  because  there 
is  a  possibility  that  the  copy  may  not  correctly  reflect  everything  that 
was  on  the  original;  (B)  If  the  original  is  available,  and  the  person 
seeks  instead  to  introduce  a  copy,  the  courts  reasonably  presume  that 
the  original  had  something  in  it  which  the  proponent  believed  would 
harm  his  case. 

On  first  examination  there  appears  to  be  no  reason  why  the  original 
should  not  be  used  instead  of  a  copy  if  the  original  is  available.  Why 
should  anyone  object  to  such  a  rule?  The  objection  to  the  rule  lies  in 
the  fact  that  the  proponent  of  the  copy  is  the  one  who  is  required  to 
prove  to  the  satisfaction  of  the  court  that  the  original  is  unavailable. 
If  the  proponent  of  the  copy  cannot  find  the  original  and  does  not  know 
what  actually  happened  to  it,  his  only  recourse  is  to  claim  that  the  orig- 

68  National  Conference  of  Commissioners  on  Uniform  State  Laws,  Report  of  Section 
Committee  on  Uniform  Photographic  Copies  of  Business  and  Public  Records  as  Evidence 
Act  (1948)  p.  I. 

69  Id.  at  p.  3- 

70  Ariz.,  Calif.,  Conn.,  Ind.,  111.,  Kan.,  La.,  Me.,  Mo.,  Wash.,  Va. 

71  The  Mass.  act  provides  that  the  photograph  will  have  the  effect  of  the  original 
if  the  original  was  subsequently  destroyed,  lost  or  is  unavailable.  R.L  has  a  similar 
provision.  Ohio  admits  a  copy  if  the  original  has  been  destroyed  or  otherwise  disposed 
of.  See  also,  S.C.,  Tenn.,  and  Mont. 
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inal  is  unavailable  because  it  is  lost.  Proof  that  the  original  is  lost  must 
be  made  by  showing  that  a  reasonable  search  under  the  circumstances 
has  been  made  and  the  original  has  not  been  found.  There  are  any  num- 
ber of  cases  in  which  the  proponent  has  not  been  able  to  satisfy  the  court 
that  his  search  has  been  sufficient."  In  such  cases  the  copy  cannot  be 
used. 

In  spite  of  the  difficult  burden  imposed  on  the  proponent,  the  reasons 
for  requiring  the  original,  if  it  is  available,  justified,  in  the  past,  impos- 
ing this  burden  upon  the  proponent.  But  if  the  reasons  for  the  production 
of  the  original,  although  not  disappearing,  become  less  compelling 
because  the  copy  is  a  photographic  copy  of  a  business  document,  then 
perhaps  the  rule  should  be  altered. 

The  one  reason,  that  the  original  should  be  produced  if  it  is  available 
because  failure  to  produce  it  indicates  bad  faith  on  the  part  of  the  pro- 
ponent, is  not  very  compelling  in  the  case  of  a  photographic  copy  of  a 
business  document.  Because  of  the  safeguards  imposed  by  the  statutes 
(something  which  will  be  discussed  in  detail  in  a  later  section)  the  only 
photographic  copies  which  will  be  admitted  under  a  relaxed  rule  are 
those  made  of  business  documents  under  conditions  which  lead  to  the 
presumption  that  the  copies  are  accurate  and  free  from  fraud.  Having 
presumed  that  the  copies  will  be  free  from  fraud  and  error  because  of 
the  reasons  for  which  they  are  made  and  because  of  the  manner  in  which 
they  are  made,  it  is  difficult  to  say  that  this  presumption  is  rebutted  and 
a  presumption  of  fraud  or  error  arises  if  the  copy  is  offered  as  evidence 
when  the  original  is  in  existence. 

The  other  reason,  that  the  original  should  be  produced  because  there 
is  a  possibility  that  the  copy  may  not  be  accurate  is  also  not  as  compelling 
in  the  case  of  photographic  copies  as  it  is  in  other  cases.  Again,  the 
statutory  safeguards  and  the  photographic  processes  are  enough  to 
create  a  presumption  that  the  copies  are  accurate  reproductions  of  the 
originals.  Of  course,  no  one  will  contend  that  there  is  not  some  possi- 
bility that  a  copy  will  be  erroneous.  Yet,  we  can  presume  that  in  most 
cases  the  copy  will  be  accurate.  Therefore,  although  there  may  be  no 
valid  argument  for  absolutely  abolishing  the  requirement  that  the  orig- 
inal must  be  produced  if  it  is  available,  there  is  good  reason  for  shifting 
the  burden  of  proof.  Even  though  the  original  is  available,  the  copy 
should  be  admissible  unless  the  opposing  party  can  show  a  substantial 
reason  for  wanting  to  have  the  original,  such  as  some  reason  for 
believing  that  the  copy  is  erroneous  or  fraudulent. 

^24  Wigmore,  Evidence  (3d  ed.  1940)   §1195. 
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(2)  Destruction  of  the  Original. — The  Uniform  Act  expressly  states 
that  the  record  may  be  destroyed;  the  most  important  reason  for  the 
legislation.  Yet  in  the  same  breath,  the  act  prohibits  destruction  of  the 
original  if  its  preservation  is  required  by  law.  What  effect  this  provision 
will  have  on  the  usefulness  of  the  act  is  not  certain.  Since  one  of  the 
primary  intentions  of  any  legislature  in  passing  the  act  is  to  allow 
destruction  of  the  original,  this  provision  is  not  likely  to  be  construed 
to  mean  that  the  original  must  be  preserved  because  the  law  of  best 
evidence  requires  preservation  at  least  to  the  extent  of  not  intentionally 
destroying  the  record.  However,  this  provision  might  easily  be  construed 
to  mean  that  destruction  of  an  original,  which  an  agency,  a  statute,  or  a 
rule  of  common  law  has  ordered  to  be  preserved  for  some  particular 
reason,  will  prevent  the  use  of  a  copy  of  such  original  as  evidence  in  any 
proceeding,  however  unrelated  it  may  be  from  the  particular  purpose 
for  which  the  original  was  required  to  be  preserved. 

The  interpretation  that  a  copy  cannot  be  used  in  any  proceeding  is 
not  inevitable,  because  the  act  also  says  the  copy  is  as  admissible  in 
evidence  as  the  original  whether  the  original  is  in  existence  or  not.  This 
clause  even  without  the  provision  allowing  destruction,  is  enough  to 
justify  admitting  the  copy  as  evidence  even  if  the  original  is  destroyed, 
and  since  the  copy  may  be  used  when  the  original  is  in  existence,  it 
indicates  an  intent  to  abolish  the  common  law  requirement  as  to  the 
availability  of  the  original.  Therefore,  the  argument  can  be  made  that 
the  clause  prohibiting  destruction  if  its  preservation  is  required  by  law 
was  placed  in  the  act  to  caution  the  businesses  that,  although  the  act 
authorizes  destruction  in  regard  to  the  Best  Evidence  Rule,  it  does  not 
supersede  any  other  laws  which  may  require  retention.  Then  if  such  a 
record  is  destroyed,  the  copy  can  be  used  as  evidence,  but  the  concern 
cannot  use  this  act  to  excuse  retention  required  for  other  purposes. 

In  dealing  with  the  provisions  as  to  destruction,  aside  from  the  Best 
Evidence  Rule  of  a  state,  the  various  other  laws  which  may  require 
preservation  of  a  record  should  be  examined.  These  are  of  prime  im- 
portance if  the  Uniform  Act  is  in  force,  because  of  the  ambiguity  raised 
by  the  clause  allowing  destruction  unless  the  record's  preservation  is 
required  by  law,  and  they  must  be  considered  in  dealing  with  any  type 
of  photographic  statute.  If  enough  of  these  laws  apply  to  the  records 
of  a  business,  the  photographic  reproduction  of  records  statute  will  be 
of  little  help  to  the  business  in  conserving  storage  space,  because  although 
the  Best  Evidence  Rule  no  longer  prevents  disposal  of  the  original,  these 
other  laws  may  require  the  business  to  keep  the  very  records  it  wishes 
to  destroy. 
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There  are  many  such  laws.  For  example,  the  Michigan  statute  relat- 
ing to  sales  tax  collection  provides :  "Every  person  liable  for  any  tax 
imposed  under  this  act  shall  keep  an  accurate  and  complete  beginning 
and  annual  inventory  and  purchase  records  of  additions  to  inventory, 
complete  daily  sales  records,  receipts,  invoices,  bills  of  lading  and  any 
and  all  pertinent  documents  in  such  form  as  the  department  may  require 
.  .  .  Such  records  must  be  kept  for  a  six-year  period.  .  .  ."^^  The  New 
York  insurance  law  requires  production  of  books  and  records  of  every 
person  licensed  under  the  act  at  any  hearings  conducted  under  the  act,^* 
and  other  statutes  provide  that  certain  books,  records,  and  other  papers 
shall  be  preserved  for  certain  periods  of  time  unless  an  agency  or  depart- 
ment authorizes  their  destruction  prior  to  such  time  limit.'^^ 

Also,  by  statute,  many  agencies  are  empowered  to  issue  binding  regu- 
lations as  to  how  and  what  records  must  be  kept  by  certain  concerns. 
An  example  of  this  is  the  California  Public  Utilities  Act :  "The  com- 
mission shall  have  power  to  establish  a  system  of  accounts  to  be  kept 
by  the  public  utilities  subject  to  its  jurisdiction,  or  to  classify  said  public 
utilities  and  to  establish  a  system  of  accounts  for  each  class,  and  to 
prescribe  the  manner  in  which  such  accounts  shall  be  kept."^®  The  Iowa 
retail  sales  tax  provision  imposes  upon  the  retailer  the  duty  to  preserve 
such  records  of  the  gross  proceeds  of  sales  as  the  Board  of  Tax  Com- 
missioners may  require,^^  and  the  New  York  Insurance  Act  says,  "The 
superintendent  shall  have  power,  in  his  discretion,  to  prescribe  by  regula- 
tion, uniform  classifications  of  accounts  to  be  observed,  and  statistics  to 
be  reported  by  insurers  and  other  organizations  which  are  subject  to  the 
provisions  of  this  article.  He  may  .  .  .  prescribe  by  regulation,  forms 
of  reporting  such  data  by  insurers  and  such  other  organizations."^^  In 
any  or  all  of  these  cases,  where  the  statutes  refer  to  books  and  records, 
the  logical  interpretation  is  that  they  require  preservation  of  the  original. 

Moreover,  because  almost  all  business  is  subject  to  some  federal  laws 
and  regulations,  there  is  little  chance  that  a  business  will  not  be  required 
to  keep  some  records.  Any  public  utility  which  is  subject  to  the  control 
of  the  Federal  Power  Commission  is  required  by  commission  regula- 
tions to  retain  some  types  of  records.  In  the  case  of  certain  enumerated 
records  a  photographic  copy  may  be  used  and  the  original  destroyed, 

73  Mich.  Statutes  Ann.  §  7.538. 
74N.Y.  Insurance  Law  §24(1). 

75  See,  111.  Ann.  Stat.  §  446  relating  to  sales  tax. 

76  Calif.  General  Laws  (Deering's  1944)  Act  6386  §48. 

77  Iowa  Code  Ann.  §  422-50. 

78  N.Y.  Insurance  Law  §  189. 
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but  in  the  case  of  certain  other  records  the  commission  expressly  requires 
the  keeping  of  the  original/^  Also,  the  Commissioner  of  Internal 
Revenue  has  ruled  that  for  tax  purposes  the  original  of  certain  records 
must  be  produced.^" 

Because  of  the  federal  and  state  laws  other  than  the  Best  Evidence 
Rule  which  require  the  retention  of  the  original  documents  in  many 
instances  and  because  the  Uniform  Act  appears  to  allow  destruction 
only  in  so  far  as  the  Best  Evidence  Rule  is  concerned,  the  jurisdictions 
which  have  enacted  the  Uniform  Act  have  only  partially  solved  the 
problem  of  allowing  business  concerns  to  conserve  storage  space  by  de- 
stroying bulky  originals.  But  then  many  of  the  other  statutes  have  not 
fully  solved  the  problem  of  intentional  destruction  of  the  originals. 

Many  of  these  states  provide  for  the  introduction  of  the  copy  even 
if  the  original  is  destroyed  by  such  terms  as,  "the  record  has  been 
destroyed  or  otherwise  disposed  of."^^  Others  do  not  specifically  refer 
to  destruction,  apparently  satisfied  that  this  is  covered  by  according  the 
copy  the  same  effect  in  evidence  as  the  original.  Deeming  the  copy  as  an 
original  should  be  enough  since  the  Best  Evidence  Rule  does  not  apply 
to  originals.  But  the  Iowa  Act  allowing  the  photograph  to,  "be  admissible 
in  evidence  as  proof  of  said  act,  transactions,  occurrence  or  event,  .  .  ." 
leaves  too  much  in  doubt.^"  The  fact  that  a  copy  is  admissible  does  not 
necessarily  mean  that  preliminary  requirements — such  as  accounting 
for  the  original — are  waived.  The  Michigan  statute  is  undesirable, 
although  it  does  give  some  legislative  sanction  to  destruction  of  the 
original.  The  act  does  not  insure  that  the  copy  may  be  used  if  the  orig- 
inal is  destroyed  because  the  act  has  a  provision  which  states  that,  "the 
court,  officer,  arbiter,  referee,  board  or  tribunal  may  in  its  discretion 
require  that  the  original  document  be  produced  in  evidence." 

Even  though  these  jurisdictions  do  provide  for  destruction  of  the 
original,  many  do  not  effectively  dispose  of  the  problem  presented  by 
other  specific  laws  which  may  require  retention  of  the  original  document. 
If  the  photographic  copy  statutes  are  not  broad  enough  to  allow  des- 

■^9  Regulations  to  Govern  the  Preservation  of  Records  of  Public  Utilities  and  Li- 
censee, Federal  Power  Commission  (1930). 

80  I.T.  3866,  C.B.  1947-2  page  68.  P-H  Federal  Tax  Service  (1951),  §  i7,  803-C.  The 
ruling  does  allow  microfilming  of  supporting  records,  like  invoices  and  sales  slips. 
Moreover,  the  federal  tax  court  appears  to  look  unfavorably  at  non-production  of  the 
original  records.  See,  Finley  Fairy  Co.,  v.  Commissioner,  2  BTA  917  (1925)  ;  Consoli- 
dated Coke  Co.  V.  Commissioner,  25  BTA  345  (i934),  affirmed,  70  F.  2d  446  (3d  Cir 

1934). 

81  Ohio  General  Code  Ann.,  12102-23A.  See  also,  Ariz.,  Mass.,  Mont.,  Ore.,  R.I, 

S.C,  Tenn.,  Va. 

82  This  provision  is  in  the  Iowa  act  relating  only  to  bank  records. 
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truction  of  the  original  business  documents  and  the  use  of  the  photo- 
graph for  all  purposes,®^  the  business  may  be  required  to  keep  the  very 
documents  it  wishes  to  destroy,  because  one  of  these  other  laws  requires 
the  original  to  be  kept. 

There  is  no  reason  why  these  other  laws  or  some  agency  of  the  state, 
which  is  empowered  by  the  laws  of  the  state  to  require  production  of 
records  or  to  examine  records  for  some  reason,  should  be  able  to  prevent 
the  destruction  of  the  original  by  requiring  that  for  their  purposes  the 
original  must  be  produced,  since  the  only  valid  reason  for  these  laws 
requiring  retention  of  the  original  is  to  insure  against  the  use  of  an 
erroneous  or  fraudulent  copy.  This  is  the  same  reason  which  supports 
the  Best  Evidence  Rule.  Therefore,  when  the  original  has  been  copied 
by  photographing  in  the  manner  authorized  by  the  statute  which  the 
legislature  believes  will  insure  the  use  of  a  reliable  copy  of  the  original 
as  evidence  in  court,  the  same  copy  should  be  reliable  to  take  the  orig- 
inal's place  whenever  a  business  record  is  required  to  be  retained  by 
some  statute  or  agency  and  whenever  a  record  is  admissible  in  an  ad- 
ministrative proceeding.  If  the  photographs  are  considered  equivalent 
to  the  originals  to  take  the  originals'  place  in  business  use  and  in  court 
as  evidence,  the  statute  should  be  broad  enough  to  make  the  photographic 
copies  of  business  documents  equivalent  to  the  originals  for  all  purposes. 

The  Connecticut  Act  does  this  by  providing,  "such  photograph  ,  .  . 
shall  for  all  purposes  be  considered  the  same  as  the  original  record, 
paper,  or  documents.  .  .  .  All  other  original  papers,  records  or  docu- 
ments, so  reproduced,  may  be  disposed  of  at  the  option  of  the  keeper 
thereof."^*  Then  if  there  is  some  particular  record  which  the  state 
strongly  feels  should  be  retained  in  the  original  form  for  some  particular 
purpose,  the  state  may  expressly  require  that  this  original  be  kept,  or 
the  state  may  require  that  the  original  of  some  particular  record  be 
kept  if  a  particular  administrative  agency  decides  it  wants  this  record 
in  the  original  form. 

(3)  Provisions  for  Use  of  the  Copy, — The  Uniform  Act  provides 
that,  "an  enlargement  or  facsimile  of  such  reproduction  is  likewise 
admissible  in  evidence  if  the  original  reproduction  is  in  existence  and 
available  for  inspection  under  direction  of  the  court."  The  clause  al- 
though allowing  the  admittance  in  evidence  of  the  enlargement  or  fac- 

^3  The  South  Carolina  act  admits  the  copy  in  "any  court  of  law  in  this  state."  Such 
a  statute,  insuring  admission  in  courts  of  law  only,  is  not  very  satisfactory  in  view  of 
the  increased  use  of  administrative  hearings. 

8*  Many  of  the  statutes  reach  the  result  of  the  Connecticut  Act  by  allowing  the 
photograph  to  be  used  under  the  statute  in  court  or  in  administrative  hearings :  e.g., 
Ga.,  Ind.,  Tenn.,  Wash. 
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simile  even  when  the  original  reproduction  is  in  existence,  allows  the 
court  to  order  the  production  of  the  original  reproduction  for  inspection 
if  the  court  deems  this  advisable.  Despite  the  fact  that  there  is  much 
merit  in  providing  for  the  use  of  a  facsimile  of  the  original  reproduc- 
tion even  when  the  original  reproduction  is  in  existence,  as  long  as  the 
original  reproduction  is  in  existence  the  court  should  have  power  to 
compel  its  production  whenever  there  is  good  reason  for  examining  it. 
This  clause,  then,  abolishes  the  common  law  rule  that  a  copy  of  the 
copy  is  not  admissible  and  eliminates  the  possibility  of  having  to  bring 
an  original  reproduction  into  court  unless  there  is  a  substantial  reason — 
such  as  claimed  error  in  the  reproduction,  inaccuracy  of  the  enlarge- 
ment, or  fraud — for  wanting  to  examine  the  original  reproduction.  Use 
of  photographic  copies  of  business  records  will  be  enhanced  by  this, 
since  it  is  much  easier  to  handle  an  enlarged  print  of  the  original  nega- 
tive than  to  bring  in  the  whole  roll  of  film  plus  a  reader  or  projector  to 
enlarge  it. 

However,  the  wording  of  this  portion  of  the  act  may  cause  much 
embarrassment.  What  will  happen  if  the  original  reproduction  and  the 
original  record  are  not  in  existence?  The  Commissioners'  Comment  to 
the  act  states  that  in  the  event  the  original  record  has  been  destroyed 
and  the  film  has  been  lost  or  destroyed  without  fault  of  the  party  re- 
sponsible for  its  retention,  "the  principles  of  the  Best  Evidence  Rule 
should  apply  and  if  a  justifiable  excuse  for  the  absence  of  the  microfilm 
is  established  any  secondary  evidence  including  the  microfilm  enlarge- 
ment is  admissible."^^ 

In  spite  of  the  Commissioners'  intentions,  if  a  court  literally  applies 
the  common  law  rule  that  a  copy  of  a  copy  is  not  admissible,  the  act 
does  not  abolish  it  except  when  the  original  reproduction  is  in  existence, 
and  if  the  court  does  not  recognize  this  rule,  the  act  itself,  by  implica- 
tion, appears  to  forbid  the  use  of  the  enlargement  or  fascimile  if  the 
original  reproduction  is  not  in  existence. 

A  few  state  statutes  provide :  "A  facsimile,  exemplification  or  certified 
copy  of  the  reproduction  shall  be  deemed  a  facsimile,  exemplification 
or  certified  copy  of  the  original."®®  Apparently,  the  intention  for  using 
this  term  is  to  make  the  Best  Evidence  Rule  as  it  applies  to  a  copy  of 
the  original  document  apply  to  the  facsimile  of  the  first  reproduction. 
If  the  first  photograph  is  available  it  must  be  produced.  The  court  may 

85  Handbook  of  the  National  Conference  of  Commissioners  on  Uniform  State  Laws 
( 1949)  p.  269. 

86  Conn.,  Ind.,  La.,  Mo.,  N.C.,  Wash.,  Wis. 
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hold  that  the  necessity  of  bringing  in  a  "Reader"  or  projector  makes 
the  original  reproduction  reasonably  unavailable. 

Some  of  the  statutes  decree  that  a  print  from  the  photographic  nega- 
tive is  as  admissible  as  the  original  document.^^  This  provision  has  the 
advantage  of  the  Uniform  Act  in  that  the  print  can  be  used  even  though 
the  first  photograph  is  available  without  the  possible  disadvantage, 
caused  by  the  Uniform  Act,  of  not  being  able  to  use  the  facsimile  if 
the  original  reproduction  is  lost  or  destroyed.  These  acts  do  not  have  a 
provision  empowering  the  court  to  order  production  of  the  original  re- 
production whenever  there  is  a  good  reason  for  examining  it.  Such  a  pro- 
vision is  recommended.  Unfortunately,  many  of  the  statutes  are  silent 
as  to  when  and  how  a  reproduction  of  the  first  photograph  may  be 
used.^®  They  should  contain  some  provision  on  this  point  since  any 
statute  which  is  attempting  to  alleviate  the  difficulties  of  the  Best  Evi- 
dence Rule  should  concern  itself  with  all  the  difficulties. 

C.  Statutory  Safeguards 

The  statutes  which  are  enactments  of  the  Uniform  Act  and  many  of 
the  other  statutes  have  attempted  to  alter  the  requirements  of  the 
Best  Evidence  Rule  which  has  prevented  the  use  of  photographic  re- 
productions to  the  extent  that  they  should  be  used  from  an  economic 
viewpoint.  These  alterations  in  the  Best  Evidence  Rule  automatically 
raise  the  question.  Will  this  increase  the  use  of  erroneous  or  fraudulent 
copies  ?  To  answer  this  question,  two  factors  must  be  considered. 

First,  the  possibilities  of  fraud  and  error  (or  the  lack  of  these  possi- 
bilities) from  photographically  reproducing  documents  must  be  con- 
sidered, and  second,  the  safeguards  existing  in  the  statutes  or  possible 
safeguards  must  be  considered. 

What  are  the  possibilities  of  fraud  ?  One  possibility  is  that  a  person 
may  alter  the  film  or  print.  If  the  film  is  microfilm,  alteration  will  be 
virtually  impossible  because  of  the  small  size,  and  in  any  case,  the 
alteration  can  be  as  easily  detected  as  an  alteration  on  the  original. 
Therefore,  this  practice  will  not  lead  to  any  increase  in  the  admission  of 
altered  records  than  is  possible  when  the  original  is  used.  Since  no  one 
suggests  excluding  original  records  because  they  may  be  altered,  there 
is  no  reason  for  excluding  the  photographic  copy. 

Another  possibility  is  that  a  person  may  deftly  alter  an  original  rec- 

8^  Calif.  Code  Civil  Procedure  §  1920b,  Mass.,  R.I.  The  Ohio  act  would  seem  to 
give  the  same  result,  because  it  allows  a  photograph  of  such  record  to  be  used  as 
evidence.  The  term  photograph  could  be  construed  to  include  prints  from  negatives. 

88  Ariz.,  111.,  Iowa,  Kan.,  La.,  Mass.,  Neb.,  Ore.,  Wis. 
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ord,  photograph  it,  destroy  the  original,  and  use  the  fraudulent  repro- 
duction. Again,  the  person  could  always  alter  the  original  even  if  he 
were  not  going  to  photograph  it,  and  so  there  is  no  reason  to  condemn 
allowing  destruction  of  the  original  and  the  use  of  a  photograph  unless 
this  practice  makes  the  alteration  more  difficult  to  detect.  Although  one 
of  the  most  effective  ways  of  detecting  alterations  and  forgeries  on  a 
document  is  by  the  use  of  an  enlarged  photograph  of  the  document,  the 
method  of  photographing  the  document  to  bring  out  these  facts  may 
differ  greatly  from  the  methods  used  to  produce  copies  of  business 
records.  To  bring  out  any  alterations  or  forgeries,  special  film  may  have 
to  be  used,  special  light  may  have  to  be  used,  and  the  document  may 
have  to  be  photographed  at  an  angle. ^^  In  some  instances  the  method 
businesses  use  in  photographing  a  document  may  be  of  use  in  detecting 
alterations  or  forgeries  in  the  original,  but  when  the  original  has  to  be 
photographed  by  a  special  method,  such  as  with  the  use  of  infra  red 
film,  the  photograph  made  to  reproduce  business  documents  will  not 
accomplish  the  results  desired.  Since  the  original  will  be  destroyed, 
alterations  on  it  cannot  be  detected  by  special  photography  when  the 
time  for  using  the  document  as  evidence  arises,  and  the  photograph 
will  not  show  the  alterations.  The  result  is  that  the  use  of  the  photograph 
instead  of  the  original  increases  the  possibility  of  not  detecting  an 
alteration. 

However,  this  assumes  that  there  is  a  good  possibility  that  the  orig- 
inal will  be  altered  before  it  is  photographed.  Such  an  assumption  cannot 
validly  be  made  in  the  face  of  existing  acceptance  of  some  other  assump- 
tions. For  under  the  existing  law  relating  to  the  admissibility  of  original 
business  records,  there  is  some  possibility  that  the  original  business 
record  will  be  false  when  made.  If  this  original  record  or  a  photograph 
of  it  were  introduced  into  evidence,  there  would  be  no  way  to  detect 
from  the  record  of  the  photograph  that  the  record  was  false.  This 
possibility  has  not  prevented  the  use  of  original  records  as  evidence. 
These  records  are  assumed  to  be  reliable  because  they  are  made  at  or 
near  the  time  of  the  transaction,  as  a  part  of  the  regular  course  of  the 
business  when  there  is  no  motive  to  make  a  false  record.  The  record 
is  being  made  to  aid  in  conducting  the  business,  and  the  person  making 
it  is  subject  to  discipline  if  the  record  is  not  correct.^" 

If  a  photograph  of  a  document  is  made  under  the  same  circumstances 
which  everyone  agrees  generally  insure  that  records  are  not  falsely 

89  The  importance  of  photography  in  disputed  document  cases  is  discussed  in  Scott, 
Photographic  Evidence  (1942)   §371  et  seq. 

90  See  note  12,  supra. 
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made,  everyone  ought  to  agree  that  the  photograph  is  more  Hkely  to  be 
a  correct  photograph  of  the  record,  than  a  fraudulent  photograph.  There 
is  no  more  reason  to  beHeve  that  a  business  photographing  its  docu- 
ments as  a  part  of  its  regular  course  of  business  will  make  fraudulent 
photographs  than  there  is  to  believe  that  the  business  keeping  records 
as  a  part  of  its  regular  course  of  business  will  make  fraudulent  records. 

If  the  photographing  was  done  soon  after  the  original  was  made,  as 
a  part  of  the  business  practice,  it  should  have  the  same  assurance  of 
trustworthiness  as  the  original  since  it  was  done  in  the  same  circum- 
stances which  insure  the  trustworthiness  of  the  original.  But,  if  the 
photograph  may  be  made  at  any  time,  for  any  reason,  before  the  record 
is  used  as  evidence,  these  conditions  for  assuming  that  it  is  trustworthy 
fail.  Indeed,  the  sanctioning  of  indiscriminate  photographing  may 
encourage  fraud. 

For  these  reasons,  many  of  the  acts  have  safeguards  which  are  framed 
to  insure  the  same  trustworthiness  in  the  photograph  as  is  found  in  the 
original.  The  Uniform  Act  provides  that  the  photographing  be  done 
in  the  regular  course  of  business.  Some  of  the  other  acts  also  provide 
for  this,''^  and  a  few  require  the  destruction  of  the  original  to  be  done 
in  the  regular  course  of  business. ^^ 

The  safeguard  as  now  worded  may  seriously  impair  the  effectiveness 
of  the  act.  The  term  "ordinary  course  of  business"  has  received  a  well 
established  definition — done  as  an  ordinary  and  routine  part  of  the 
business, ^^  and  ordinarily,  the  time  element  is  not  considered  a  part  of 
the  term  "regular  course  of  business,"  but  is,  as  noted  before,  a  separate 
condition  to  the  admissibility  of  business  records.^*  Yet,  there  is  some 
possibility  that  this  "time"  requirement  may  be  read  into  the  acts  having 
the  regular  course  of  business  conditions."^  Also,  a  few  of  the  statutes 
have  provisions  which  say  that  the  reproduction  must  be  made  at  or 
reasonably  near  the  time  of  the  transaction.^® 

91  Ga.,  111.,  Iowa,  Md.,  Mass.,  Neb.,  N.H.,  Ore.,  R.I.,  Va. 

92  Ohio,  Mont.,  Va. 

93  See  note  8  supra,  and  discussion  in  text. 

94  Whenever  courts  or  writers  talk  of  the  requirements  for  admitting  business  records 
the  regular  course  of  business  term  and  the  time  element  are  usually  stated  separately. 
An  example  of  this  is  the  discussion  in  Jones,  Commentaries  on  Evidence  (2d  ed.  1926) 
§1162. 

95  The  annotation  in  52  A.L.R.  545  (1900)  treats  these  two  terms  as  one.  The  Illi- 
nois court  incorporated  the  time  requirement  in  a  statute  which  set  up  only  the  require- 
ment of  ordinary  course  of  business,  see,  32  111.  L.  Rev.  334,  339  (1937).  See  also  Edsall 
V.  Rockland  Paper  Co.  38  Del.  495,  194  Atl.  115  (1937)  ;  Hall  v.  Glidden,  39  Me.  446 
(1855). 

96  Md.  Ann.  Code,  Art.  35  §  68 — This  is  the  act  which  is  in  effect  along  with  the 
Uniform  Act,  Wis. 
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Many  businesses  have  on  hand  records  made  years  ago  which  they 
must  keep  for  various  reasons.  These  records  may  date  back  as  far  as 
1900,  and  they  may  demand  a  great  deal  of  storage  space.  In  any  pro- 
gram for  conserving  storage  space,  these  records  have  to  be  photo- 
graphed. However,  such  photographing  may  be  deemed  not  in  the 
regular  course  of  business  since  the  copy  is  not  made  regularly,  is  made 
for  a  particular  purpose — to  save  storage  space — and  is  made  to  be  used 
as  evidence. ^^ 

These  same  ordinary  course  of  business  terms,  if  the  time  element 
is  read  into  them,  and  more  assuredly  those  acts  with  the  express  time 
provision,  may  prevent  the  use  of  a  photographic  copy  if  a  business  has 
a  policy  of  photographing  the  records  once  a  year  (this  is  often  done 
when  a  record  is  in  constant  use  for  a  year  or  so),  because  the  photo- 
graphing was  not  done  at  a  time  near  enough  to  the  occurrence  which 
has  been  recorded  in  the  regular  course  of  the  business.  A  few  of  the 
states  have  apparently  felt  that  these  possibilities  are  more  than  merely 
theoretical.  These  states  have  expressly  provided  that  the  reproduction 
or  destruction  may  be  done  at  any  time.®^ 

Some  of  the  states  have  not  placed  any  "course  of  business"  or  "time" 
conditions  in  their  acts.®^  Whether  a  court  will  read  into  such  acts  the 
safeguards  which  have  grown  from  the  use  of  business  records  as 
evidence  is  a  question  which  will  be  answered  only  when  these  statutes 
are  construed  by  the  courts. 

However,  there  seems  to  be  no  reason  for  imposing  the  exact  require- 
ments of  the  business  records  doctrine.  Under  the  law  relating  to 
ordinary  copies,  the  courts  did  not  impose  any  requirements  as  to  how 
or  when  a  copy  should  be  made.  As  long  as  there  is  a  legitimate  business 
reason  for  photographing  documents,  such  as  preserving  old  records, 
saving  storage  space,  or  using  the  copies  in  business,  there  is  no  reason 
to  fear  fraud.  Conversely,  if  a  business  attempted  to  introduce  a  photo- 
graph and  there  was  no  evidence  to  show  that  the  photograph  was  made 
and  used  for  business  purposes,  such  as  conserving  space,  making  copies 
for  other  offices,  or  implementing  accounting,  there  would  be  good 
reason  to  fear  fraud. 

The  New  York  Act  has  a  provision  which  should  solve  this  problem. 

s'^  One  explanation  of  the  regular  course  of  business  term  is  that,  "It  is  to  the  or- 
dinary routine  record  that  foundational  requirements  are  waived,  and  not  to  records 
made  up  for  particular  purposes  or  in  contemplation  of  litigation."  Ginsberg,  "The 
Admissibility  of  Business  Records  in  Evidence,"  29  Neb.  L.  Rev.  60  (i949)- 

98  Kan.,  Md.  Ann.  Code,  Art.  35  §  68,  Minn.— Uniform  act,  Mont.,  N.C.,  Vt. 

99  Conn.,  Ind.,  La.,  Me.,  Mo.,  Wis. 
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The  provision  is :  "Any  photograph  .  .  .  which  such  savings  bank  has 
caused  to  be  made  in  the  conduct  of  its  business.  .  .  ."  This  provision 
would  seem  to  allow  for  making  photographic  copies  at  any  time  and  for 
a  single  purpose,  but  it  also  seems  to  require  that  such  photographing 
be  done  for  a  legitimate  business  reason,  such  as  preserving  old  records, 
saving  storage  space,  or  making  copies  to  be  used  in  the  business,  and 
so  preserves  the  assurance  of  trustworthiness. 

Even  with  a  safeguard  which  requires  that  the  photographing  be 
done  so  as  to  insure  its  trustworthiness,  and  even  if  the  photograph  is 
made  under  these  conditions  and  therefore  in  all  probability  it  is  a 
correct  and  true  copy  of  a  correct  original,  the  question  arises :  Conced- 
ing that  the  record  was  correctly  made  and  correctly  copied  by  a  photo- 
grahic  method,  what  is  to  prevent  a  business  from  making  a  print  of  the 
first  photograph,  destroying  the  first  photograph,  altering  the  print, 
photographing  the  print,  destroying  the  print,  and  using  the  incorrect 
reproduction  as  evidence?  If  the  photographic  process  allows  this,  it 
may  be  an  invitation  to  many  to  use  this  when  they  are  faced  with  a 
suit  which  will  end  favorably  for  them  if  only  they  can  introduce  the 
necessary  "evidence." 

This  potential  danger  may  be  nullified  somewhat  by  establishing 
certain  conditions  under  which  the  photographing  must  be  done.  For 
example,  where  microfilm  rolls  are  used,  a  person  can  cut  the  film  at 
any  place,  take  out  a  section  of  the  film,  insert  other  film,  and  rejoin 
the  film.  If  this  is  prevented,  a  person  would  have  to  make  prints  of 
the  whole  roll  of  film,  alter  the  one  print  he  wants  altered,  and  photo- 
graph all  of  the  prints.  This  could  be  done,  but  it  would  entail  more 
difficulty  than  just  allowing  the  person  to  cut  the  film,  take  out  the  part 
he  wants  to  alter,  and  then  insert  the  film  of  the  altered  print.  If  a  person 
is  prevented  from  splicing  the  microfilm,  the  new  film  of  any  document 
that  had  to  be  photographed  again  because  it  was  folded  or  overlapped 
and  incorrectly  photographed  could  be  spliced  on  the  end  or  the  front 
of  the  film.  This  would  leave  the  incorrect  film  in  its  right  place  in  the 
roll,  and  give  a  clear  and  accurate  picture  of  what  resulted. 

This  precaution  cannot  be  applied  to  other  types  of  photographing, 
like  the  microcard  system  or  the  photostat  system,  for  they  do  not 
result  in  one  continuous  roll  of  film  but  in  individual  or  small  unit 
photographs.  Perhaps  the  only  practical  safeguard  is  the  one  required 
for  using  other  types  of  copies  or  using  photographs  of  other  objects. 
This  rule,  as  discussed  before,^""  requires  a  witness  to  testify  that  the 
photograph  or  copy  is  a  correct  representation  of  the  object. 

100  4  Wigmore,  Evidence  (3d  ed.  1940)  §  1277. 
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If  one  is  not  satisfied  to  rely  upon  the  testimony  of  a  person  under 
oath  and  subject  to  cross-examination  that  this  is  a  correct  and  not 
altered  copy,  one  must  also  believe  that  oral  testimony  of  any  facts  made 
by  a  witness  under  oath  and  subject  to  cross-examination  should  not 
be  allowed  because  he  may  not  be  telling  the  truth/"^  No  doubt,  there  is 
always  the  possibility  that  a  witness  may  perjure  himself,  but  this  has 
not  prevented  the  courts  from  believing  that  testimony  under  oath  and 
subject  to  cross-examination  is  one  of  the  most  reliable  means  of  pre- 
senting evidence.  Under  the  existing  law  relating  to  copies,  testimony 
by  a  witness  as  to  the  correctness  of  the  copy  is  the  only  requirement 
which  insures  that  the  copy  is  not  a  fraudulent  reproduction  of  the 
original. 

Testimony  that  this  is  a  correct  copy  brings  one  to  the  safeguard  in 
the  Uniform  Act  which  requires  that  the  copy  be  "satisfactorily  identi- 
fied." This  term  leaves  much  to  the  discretion  of  the  court.  Since  the 
act  does  not  state  that  a  witness  who  has  compared  the  copy  with  the 
original  must  testify  to  the  correctness  of  the  copy,  the  argument  can 
be  made  that  this  term  is  intended  to  relax  the  rigid  common  law 
requirement.  A  court  may  decide  that  the  copy  is  "satisfactorily  identi- 
fied" if  someone  testifies  as  to  the  method  of  photographing  records 
in  the  business  and  as  to  what  is  photographed. 

A  few  other  acts  require  identification.^""  They  are  not  more  definite 
than  the  Uniform  Act  on  the  question  of  whether  the  identification 
must  be  by  one  who  has  compared  the  original  to  the  copy,  because  they 
too  just  require  that  the  copy  be  identified.  The  remainder  of  the  stat- 
utes do  not  expressly  state  that  the  copy  must  be  identified,  but  there  is 
every  reason  to  assume  that  the  courts  will  require  some  type  of  identi- 
fication. They  may  apply  the  common  law  rule  of  verification  or  they 
may  relax  it  on  the  theory  that  the  statute  indicates  that  all  requirements 
of  the  Best  Evidence  Rule  are  to  be  relaxed  when  the  copy  is  a 
photograph. 

This  requirement  of  testifying  to  the  correctness  has  a  twofold  pur- 
pose. One  is  to  guard  against  fraud  and  the  other  is  to  guard  against 
error.  Indeed,  the  "regular  course  of  business"  requirement  also  guards 
against  error,  because  the  entry  being  regular — habitual  and  done  by 
employees  who  are  subject  to  censure  and  dismissal  if  mistakes  are 
made  is  more  likely  to  be  correct  than  erroneous, 

101  Wigmore  strongly  censures  the  reluctance  to  use  photographs  as  evidence  because 
there  is  a  possibility  of  obtaining  a  fraudulent  picture  of  the  object  photographed.  3 
Wigmore,  Evidence  (3d  ed.  1940)  §  792. 

102  N.H.,  Ohio,  Ore.,  Va. 
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In  photographing  records,  what  are  the  chances  for  producing  er- 
roneous copies  ?  The  courts  recognize  that  photography  has  advanced  to 
a  high  degree  of  reHabiHty  and  that  photography  properly  conducted 
is  subject  to  the  operation  of  natural  laws  of  science  whereby  the  object 
photographed  will  be  accurately  reproduced  on  the  film  or  print.^"^  If 
the  photograph  has  been  properly  taken  and  developed  the  photograph 
will  be,  with  the  exception  of  actual  color  and  paper  texture,  an  exact 
reproduction  of  the  original. 

True,  there  is  a  possibility  of  error  in  carrying  out  the  photographing 
process/*'*  If  the  illumination  is  not  correct,  the  camera  is  not  in  focus, 
or  the  object  is  not  in  correct  position,  the  result  may  be  a  blurred, 
distorted,  over-exposed,  under-exposed,  or  double-exposed  print.  How- 
ever, this  error  can  be  easily  detected  by  anyone  examining  the  film. 
Where  a  photograph  of  an  object  is  used  to  determine  distance,  height,  or 
obstructions,  an  erroneous  picture  may  be  taken  and  the  error  may  be 
undetected  unless  the  object  itself  is  compared  with  the  photograph.  The 
error  would  be  caused  by  distortion  due  to  the  angle,  distance,  or  type 
lenses  used  in  the  photographing,  but  an  examination  of  the  photograph 
itself  would  not  reveal  the  distortions.^"^  In  the  case  of  a  photograph  of 
a  record,  distortion  is  not  so  likely  to  affect  the  validity  of  the  photo- 
graph because  the  information  sought  is  a  statement  of  facts,  and  in 
many  instances  the  distortion  will  be  detected  because  of  lines  on  the 
document. 

Moreover,  the  commercial  methods  available  for  photographing  busi- 
ness records,  discussed  before,  are  very  easy  to  operate.  A  person  can 
be  taught  to  produce  an  accurate  copy  in  a  very  short  time.  Actual  use 
of  these  devices  by  businesses  have  proved  again  and  again  that  the 
photographs  are  accurate  reproductions  of  the  original  records. 

The  end  result,  as  far  as  error  is  concerned,  is  that  the  requirement 
that  a  copy  must  be  compared  to  the  original  can  be  altered  to  requiring 
testimony  which  shows  the  method  of  photographing  is  reliable  enough 
to  raise  the  presumption  that  the  photograph  in  question  correctly 
reflects  everything  that  is  upon  the  original. 

103  "We  may  recognize  .  .  .  that  photography  is  governed  by  general  laws,  which 
are  uniform  in  their  operation,  and  that  we  may  expect  to  find  a  correct  likeness  of 
objects  subjected  to  such  laws  .  .  ."  People's  Passenger  Ry.  v.  Green,  56  Md.  84 
(1880);  State  V.  Roberts,  28  Nev.  350,  82  Pac.  100  (1905);  Fenelon  v.  State,  195 
Wis.  416,  217  N.W.  711  (1928). 

10*  The  courts  recognize  that  there  is  this  possibility  of  error.  Shaver  v.  Davis,  175 
Wis.  592,  185  N.W.  227  (1921)  ;  Cunningham  v.  Fair  Haven  &  W.  R.  R.,  ^2  Conn. 
244,  42  Atl.  1047  (1899)  ;  State  v.  Evans,  115  Kan.  538,  224  Pac.  492  (1924). 

i°5  See  Scott,  Photographic  Evidence  (1942),  ch,  17,  for  the  effect  of  various  photo- 
graphic conditions  upon  the  photograph. 
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However,  the  conclusion  may  also  be  reached  that  in  combating 
fraud,  the  requirement  of  testimony  that  the  photograph  is  an  accurate 
copy  of  the  original  by  one  who  has  compared  the  photograph  and  the 
original  is  the  most  effective.^"®  Yet,  requiring  this  will  result  in  the 
prevention  of  the  full  use  of  photographing  by  businesses  as  much  as  the 
same  requirement  does  under  the  common  law. 

The  proponent  of  the  photographic  copy  could  be  required  to  testify 
or  prove  that  the  copy  was  not  a  fraudulent  one,  but  such  a  requirement 
would  be  placing  a  very  unreasonable  burden  of  proof  upon  the  pro- 
ponent. There  may  be  a  middle  ground  which  will  dispense  with  strict 
conditions  existing  at  common  law,  will  insure  as  reasonably  as  possible 
that  fraud  will  not  be  encouraged,  and  yet  will  allow  the  full  use  of 
photographic  copies,  which  is  so  necessary  from  a  business  standpoint. 
This  would  be  to  require  proof  by  testimony  under  oath  that  the  film 
being  used  is  either  the  original  film  made  for  a  legitimate  business  rea- 
son or  a  print  made  from  the  original  film  for  a  legitimate  business 
reason  by  methods  which  are  generally  reliable. ^°^ 

There  are  in  a  few  of  the  statutes  other  conditions  requiring  that: 
(i)  The  custodian  of  the  photographic  copies  be  bonded. ^°^  This 
bonding  provision  may  insure  a  recovery  of  money  if  a  person 
is  defrauded,  but  it  adds  little  in  the  way  of  insuring  that  a 
fraudulent  or  erroneous  copy  will  not  be  introduced. 
(2)  The  material  used  be  durable  or  conform  to  certain  standards. ^°^ 
This  is  a  requirement  which  certainly  will  be  read  into  many  of 
the  acts  to  some  extent,  because  the  standards  are  aimed  at 
securing  accurate  reproductions  of  the  original. 

10^  Calif.  Code  Civil  Procedure  (Deering's  1946)  §  ig2ob  has  a  requirement  that 
the  photograph  have  attached  or  incorporated  in  it  a  certificate  by  the  person  under 
whose  direction  or  control  the  photograph  was  taken  complying  with  §  1923  of  the 
California  Code  of  Civil  Procedure  stating  that  the  copy  is  a  correct  copy  of  the 
original.  The  result  is  that  the  person  must  have  knowledge  of  what  was  in  the  copy 
and  the  original.  However,  since  California  now  also  has  the  Uniform  Act  this  require- 
ment may  not  be  so  important. 

107  A  few  of  the  acts  have  requirements  which  are  similar  to  that  suggested  in  the 
text.  Ohio  requires  that  the  record  have  been  disposed  of  in  good  faith  and  the  photo- 
graph made  in  such  a  mode  as  to  justify  its  admissibility.  Md.  Ann.  Code,  Art.  35  §  68, 
which  appears  to  be  in  force  along  with  the  Uniform  Act,  allows  photographing  at  a 
later  time  if  the  photographing  was  done  in  the  regular  course  of  business  in  good  faith 
and  without  intent  to  defraud.  Although  it  may  be  simple  to  show  good  faith  by  show- 
ing some  reason  for  photographing  at  a  later  time,  a  business  may  find  it  difficult  to 
prove  no  intent  to  defraud.  Montana  also  allows  photographing  and  destruction  at 
any  time,  if  done  in  good  faith  and  without  intent  to  defraud.  Minnesota  has  added  the 
same  requirement  to  its  Uniform  Act. 

108  Conn.,  111.,  Wash. 

109  Tenn. 
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(3)  The  reproduction  be  substantially  the  same  size  as  the  original. ^^° 
When  used  as  evidence,  the  reproduction  will  have  to  be  large 
enough  to  be  read,  and  this  condition  would  seem  to  add  little  to 
a  photographic  records  statute. 

(4)  The  offering  party  under  certain  circumstances  deliver  a  copy 
of  the  photograph  before  trial  to  the  adverse  party.^^^  Certainly 
where  the  law  of  the  state  requires  that  a  person  deliver  a  copy 
of  an  original  document  which  he  wishes  to  use  as  evidence  to 
the  opposing  party,  the  person  should  be  required  to  deliver  a 
copy  of  a  photograph  he  wishes  to  use  as  evidence. 

None  of  these  four  types  of  provisions  appear  to  be  essential  to  a 
statute  altering  the  Best  Evidence  Rule.  They  are  purely  a  matter  of 
individual  legislative  policy,  and  they  do  not  seriously  hinder  the  use  of 
photographic  reproduction  of  business  documents.  However,  there  are 
two  reasons  for  not  including  any  such  provisions  which  are  not  abso- 
lutely necessary.  First,  there  is  little  reason  to  make  a  statute  more 
complicated  by  provisions  which  are  not  necessary,  and  second,  such 
unnecessary  individuality  prevents  uniformity,  which  is  desirable  here 
because  those  businesses  which  need  to  make  use  of  photographic  repro- 
ductions usually  operate  in  more  than  one  state. 

III.  Conclusion 

This  completes  the  analysis  of  the  statutes  concerning  the  use  of 
photographic  reproduction  of  business  documents  as  evidence.  From 
the  analysis  of  these  statutes,  from  the  examination  of  the  common  law 
Best  Evidence  Rule,  and  from  the  discussion  of  the  business  needs  for 
photographic  copies  of  documents  and  the  methods  of  making  such 
copies  the  following  conclusions  appear. 

The  efficient  conduct  of  many  businesses,  particularly  ones  with  large 
quantities  of  records,  necessarily  requires  the  use  of  photographic  copies 
of  business  records.  The  prohibitive  costs  of  storing  documents  strongly 
suggests  the  wholesale  destruction  of  original  records  and  the  use  of 
microphotographic  copies  of  these  records.  Conversely,  the  common 
law  rules  of  evidence  relating  to  copies  prevents  the  most  efficient  use 
of  these  photographic  methods.  This  is  true,  because  there  are  possi- 
bilities, if  not  absolute  certainties  in  some  jurisdictions,  that  the  copy 
will  be  inadmissible  in  evidence  if  the  original  is  destroyed  and  if  the 
copy  is  not  compared  with  the  original.  For  full  use  of  the  photographic 

"0  Va. 
"1  Ohio. 
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methods,  the  businesses  must  have  certainty  as  to  the  legal  consequences 
of  their  acts.  The  preferable  approach,  even  if  courts  may  be  persuaded 
to  alter  or  clarify  existing  laws,  is  the  passage  of  legislation. 

From  the  standpoint  of  business  necessity,  such  statutes  should  pro- 
vide for: 

(i)  Allowing  the  use  of  the  copy  as  evidence  even  if  the  original 
is  intentionally  destroyed  by  the  proponent ; 

(2)  Allowing  the  use  of  the  photographic  copy  without  requiring 
that  someone  who  has  knowledge  of  the  contents  of  the  original 
testify  that  the  copy  is  a  correct  reproduction  of  the  original; 

(3)  Allowing  all  businesses  which  have  need  for  photographing  their 
records  to  come  under  the  act ; 

(4)  Allowing  the  use  of  the  original  reproduction  or  a  facsimile  of 
the  original  reproduction  even  if  the  original  document  is 
available; 

(5)  Allowing  the  use  of  photographic  copies  of  all  documents  that 
the  business  may  admit  as  evidence  if  there  was  a  legitimate 
business  reason  for  photographing  the  document. 

The  number  of  statutes  passed  in  the  last  few  years  is  proof  that  the 
legislatures  of  many  states  recognize  the  need  and  are  willing  to  make 
changes  in  the  common  law.  However,  the  Uniform  Act  and  a  majority 
of  the  other  acts  do  not  give  blanket  approval  for  use  of  all  photographic 
copies  as  if  they  were  the  original.  The  acts  are  so  worded  that  they 
either  create  too  much  doubt  as  to  how  and  when  the  photographic  copy 
may  be  used,  or  they  do  not  effectively  abrogate  conditions  which  pre- 
vent the  most  efficient  use  of  photographic  copies. 

The  uncertainty  that  these  acts  may  cause  because  they  are  hedged 
with  so  many  conditions,  is  indicated  by  a  recent  case  in  Georgia.^^^ 
The  Georgia  statute  provides  for  the  admission  of  a  photographic  copy 
without  accounting  for  the  original  if  the  photograph  was  made  "in 
the  regular  course  of  business  to  preserve  permanently  by  such  repro- 
duction the  writing  or  record."  In  this  case,  the  defendant  objected  to 
the  trial  court  admitting  a  photostatic  copy  of  a  letter  written  to  a  bank, 
notifying  the  bank  of  the  termination  or  limitation  of  W's  authority 
to  sign  checks.  From  a  reading  of  the  case,  the  inference  is  that  the 
defendant  claimed  that  the  letter  copied  and  the  photostat  did  not  come 
under  the  statute  relating  to  the  admissibility  of  photographic  copies. 
An  officer  of  the  bank  testified  that  they  made  the  photostat  to  send  to 
their  attorneys,  in  order  to  keep  the  original  in  their  files.  He  further 
testified  that  the  letter  could  not  be  found. 

112  Williams  v.  American  Surety  Co.  of  N.Y.,  62  S.E.  2d  673  (Ga.  App.  1950). 
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The  Georgia  Appellate  Court  upheld  the  admission  of  the  copy,  but 
it  did  not  decide  the  question  of  what  could  be  photographed  and 
how  it  could  be  photographed.  The  majority  held,  that  conceding  but 
not  deciding  that  the  evidence  sought  to  be  introduced  was  secondary, 
it  was  up  to  the  discretion  of  the  trial  court  to  decide  whether  there 
was  a  proper  foundation  for  the  introduction  of  the  secondary  evidence, 
and  that  from  the  evidence  presented  it  did  not  appear  that  this  discretion 
had  been  abused. 

There  was  a  dissent  to  this  opinion.  The  dissent  argued  that  there 
was  no  sufficient  accounting  for  the  original  letter  to  authorize  the  ad- 
mission of  the  copy  as  secondary  evidence.  This  view  then  necessitated 
a  decision  of  whether  the  original  had  to  be  accounted  for  because  of 
the  statute.  The  dissent  stated,  "It  does  not  appear  as  a  matter  of  law  or 
from  the  evidence  that  the  letter  to  the  bank  notifying  it  of  the  revoca- 
tion of  William's  authority  was  one  of  the  kinds  of  instruments  which 
are  customarily  photostated  by  banks  in  the  due  course  of  business  for 
the  purpose  of  the  transaction  of  business  in  permanently  preserving 
the  records.  .  .  ."^^^  The  dissent's  phrase,  "which  are  customarily 
photostated  by  banks  in  the  due  course  of  business,"  seems  to  mean 
that  the  statute  applies  only  when  all  businesses  of  the  same  type  cus- 
tomarily photograph  according  to  the  conditions  set  out  by  the  act.  Why 
the  dissent  should  take  this  view  is  not  clear.  The  statute  does  not  set 
up  any  such  condition,  and  the  term  "due  course  of  business"  has  not 
been  construed  to  mean  "customarily  done  by  similar  businesses." 

It  is  reasonable  to  assume  that  the  dissent  did  not  intend  to  require 
the  condition  that  similar  businesses  photograph  similar  records.  Per- 
haps the  dissent's  reference  to  the  customs  of  banks  was  intended  to 
emphasize  that  there  was  nothing  to  show  that  this  bank  or  any  bank 
regularly  received  and  regularly  photostated  such  letters,  and  that 
therefore  this  was  not  photostated  in  "the  due  course  of  business."  The 
dissent  may  have  excluded  the  photostat  because  there  was  no  showing 
that  it  had  been  made  to  preserve  the  letter  permanently.  The  testimony 
of  the  bank  officer  shows  that  the  photostating  was  done  to  secure  a 
copy  of  the  letter  to  be  used  in  the  business.  Lastly,  the  dissent  may 
have  believed  that  this  was  not  an  ordinary  business  record  and  therefore 
not  entitled  to  be  photostated  under  the  statute. 

In  any  case,  the  dissenting  opinion  is  but  a  slight  indication  of  the 
possibilities  for  excluding  photographic  copies  of  documents  from  the 
operation  of  the  various  statutes  because  of  conditions  which  are  im- 

113  Id.  at  677. 
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posed  by  the  statutes.  Under  the  Georgia  statute,  the  photostat  of  the 
letter  reasonably  could  be  excluded  unless  the  Best  Evidence  Rule  were 
complied  with.  Yet,  no  doubt  the  photostatic  copy  was  a  correct  copy 
of  the  original,  and  fraud  would  be  very  unlikely  because  of  the  testi- 
mony of  the  officer  as  to  how,  when,  and  why  the  letter  was  photostated. 

Some  of  the  problems  which  may  be  raised  by  the  statutes  may  appear 
to  be  overstressed  in  this  paper.  In  many  instances,  the  objections  to 
the  statutes  are  based  upon  interpretations  which,  although  possible,  are 
not  likely  to  be  used  by  the  courts  since  other  interpretations  are  more 
reasonable.  However,  since  legislation  is  the  desirable  means  for  clarify- 
ing the  use  of  photographic  copies,  and  since  the  legislatures  have  it  with- 
in their  power  to  expressly  specify  any  reasonable  rules,  any  statute 
which  does  not  accomplish  the  result  of  clearly  stating  when  and  how  a 
photographic  copy  may  be  used  should  be  corrected.  If  there  is  a  pos- 
sibility that  the  wrong  construction  may  be  placed  upon  a  portion  of 
the  statute,  and  if  this  possibility  may  be  easily  and  reasonably  removed, 
the  legislatures  can  and  should  remove  it.  The  statutes  now  in  force  do 
create  doubts,  and  these  doubts  can  be  removed. 

Also,  states  which  do  not  provide  by  statute  for  the  use  of  photo- 
graphic copies  of  business  documents,  and  states  which  have  statutes 
which  apply  only  in  a  limited  way  for  the  use  of  photographic  copies 
of  business  documents  should  enact  legislation  which  will  effectuate 
the  efficient  use  of  photographic  methods  by  businesses.  There  is  no 
valid  reason  for  not  enacting  such  legislation  and  every  reason  for 
enacting  it. 

In  this  field  as  in  so  many  other  fields,  uniformity  of  the  law  in  the 
various  states  is  most  desirable.  Regardless  of  how  effectively  the 
common  law  rule  of  evidence  is  changed  in  one  state,  if  the  business 
concern  operates  in  a  state  which  does  not  have  a  statutory  change  in 
the  Best  Evidence  Rule,  the  business  will  still  be  prevented  from  making 
full  use  of  the  photographic  reproduction  of  its  documents.  For  example, 
if  in  one  of  four  states  in  which  a  business  operates,  the  common  law 
Best  Evidence  Rule  is  still  effective,  the  business  cannot  safely  destroy 
originals  to  conserve  storage  space  and  rely  upon  the  photographs  be- 
cause of  the  possibility  that  the  photographs  will  not  be  accepted  as 
evidence  in  that  one  state. 

Finally,  in  view  of  the  conclusions  reached  in  this  paper,  the  follow- 
ing statute,  a  combination  of  many  of  the  statutes  now  in  force  but 
not  an  exact  reproduction  of  any  one  statute,  is  submitted  as  meeting 
both  the  needs  of  business  and  the  requirements  for  accuracy. 
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The  Proposed  Statute 

Section  i.  Definitions,  (a)  By  way  of  illustration  but  not  by  way 
of  limitation,  the  term  "documents"  includes  records,  writings,  maps, 
blueprints,  negotiable  instruments,  drawings,  letters,  vouchers,  con- 
tracts, pictures,  and  designs,  (b)  Original  reproduction  means  a 
reproduction  of  an  original  document. 

Section  2.  Any  business,  institution,  member  of  a  profession  or 
calling  may  cause  any  or  all  documents  to  be  copied  or  reproduced  by 
any  photographic  means  and  may  thereafter  dispose  of  the  original 
unless  held  in  a  custodial  or  fiduciary  capacity.  Such  reproduction  shall 
be  deemed  to  be  the  equivalent  of  the  original  and  shall  be  as  admissible 
in  evidence  as  the  original  for  all  purposes  whether  the  original  is 
available  or  not,  provided  there  is  proof  that :  (a)  the  method  of  photo- 
graphing the  reproduction  is  designed  to  produce  an  accurate  reproduc- 
tion of  the  original;  (b)  the  photographing  was  done  for  a  legitimate 
business  reason;  and  (c)  the  reproduction  is  an  original  reproduction. 

Section  3.  A  print  or  facsimile  of  such  original  reproduction  shall 
be  deemed  to  be  the  equivalent  of  the  original  reproduction  for  all  pur- 
poses if  the  original  reproduction  is  available  for  inspection  under  the 
direction  of  the  court. 

Section  4.  If  the  original  reproduction  is  not  available,  the  print  or 
facsimile  shall  be  deemed  to  be  the  equivalent  of  the  original  reproduc- 
tion for  all  purposes  upon  proof  that:  (a)  there  is  a  legitimate  reason 
for  the  unavailability  of  the  original  reproduction;  (b)  the  method  of 
making  the  print  or  facsimile  is  designed  to  provide  an  accurate  print 
or  facsimile;  and  (c)  the  print  or  facsimile  was  made  from  the  original 
reproduction  for  a  legitimate  business  reason. 

Section  5.  The  introduction  of  a  reproduced  document  or  a  print 
or  facsimile  thereof  does  not  preclude  introduction  of  the  original,  and 
the  production  of  the  original,  when  available,  may  be  ordered  for 
introduction  in  evidence  upon  a  showing  of  a  legitimate  reason  for  such 
introduction. 

Some  explanation  of  the  provisions  of  the  proposed  act  and  some 
comparison  of  the  proposed  act  with  the  Uniform  Act  should  be  made. 
First,  the  term  "documents"  as  defined  is  used  in  place  of  the  term 
"memorandum,  writing,  entry,  print,  representation  or  combination 
thereof,  of  any  act,  transaction,  occurrence  or  event"  which  is  found 
in  the  Uniform  Act.  It  is  believed  that  the  broader  term  "documents" 
will  relieve  any  doubt  as  to  whether  everything  which  business  concerns 
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for  business  reasons  need  to  photograph  and  which  is  subject  to  the 
Best  Evidence  Rule  is  included  in  the  act. 

Second,  the  proposed  act  authorizes  destruction  of  the  original  with- 
out the  qualifying  clause  "unless  its  preservation  is  required  by  law." 
The  main  objection  to  the  Uniform  Act  is  this  qualifying  clause. 

Third,  the  provisions  of  section  2  (a),  (b),  and  (c)  of  the  proposed 
act  are  designed  to  prevent  the  use  of  erroneous  or  fraudulent  copies. 
These  provisions  are  in  substitution  for  the  provisions  of  the  Uniform 
Act  which  require  that  the  photographing  and  the  destruction  be  done 
in  the  regular  course  of  business,  and  which  require  that  the  photograph 
be  satisfactorily  identified.  The  sections  in  the  proposed  act  will  elimi- 
nate the  problems  which  may  arise  under  the  provisions  of  the  Uniform 
Act,  and  yet,  these  provisions  will  insure  as  reasonably  as  possible  that 
erroneous  or  fraudulent  copies  will  not  be  used. 

Fourth,  Section  4  of  the  proposed  act  more  clearly  specifies  the 
manner  in  which  a  print  or  facsimile  of  the  original  reproduction  may 
be  used  if  the  original  reproduction  is  not  available. 

Fifth,  the  last  part  of  Section  5  is  included  to  insure  that  a  person 
by  virtue  of  the  act  is  not  allowed  to  withhold  an  original  document 
which  is  readily  available  to  that  person  when  a  good  reason  exists  for 
examining  the  original. 

The  alternative  to  the  enactment  of  a  statute  such  as  the  proposed 
act  is  the  amending  of  the  Uniform  Act.  First,  and  most  important, 
the  phrase  "unless  its  preservation  is  required  by  law"  should  be  abol- 
ished! Second,  the  phrase  "regular  course  of  business"  should  be 
eliminated.  In  its  place,  as  a  safeguard,  should  go  some  phrase  which 
requires  that  the  destruction  and  photographing  be  done  for  a  legitimate 
business  reason  or  done  in  the  conduct  of  business.  Third,  the  term 
"satisfactorily  identified"  should  be  defined  or  altered  so  as  to  make 
clear  that  it  will  not  be  construed  to  mean  that  someone  must  testify 
that  he  has  compared  the  reproduction  to  the  original.  Fourth,  the  act 
should  clearly  specify  the  manner  in  which  a  print  or  facsimile  of  the 
original  may  be  used  when  the  original  reproduction  is  not  in  existence. 


Recent  Legislation  Affecting  the  Place  of  Trial ; 
Forum  Non  Conveniens 

Donald  H.  Remmers* 

I.  Introduction 

One  of  the  first  problems  faced  by  plaintiff's  attorney  after  he  has 
determined  to  take  a  civil  case  involving  a  "transitory"^  cause  of  action 
is  the  selection  of  the  state  in  which  he  will  initiate  proceedings.  Formal 
restrictions  placed  on  this  choice  are  few,  centering  mainly  on  the  ability 
of  plaintiff  to  get  service  of  process  on  defendant  in  the  state  plaintiff 
chooses  for  suit,  for  the  legislatures  of  the  various  states  have  drawn 
the  statutes  controlling  place  of  trial  in  a  particularly  loose  fashion 
".  .  .  so  that  he  [plaintiff]  may  be  quite  sure  of  some  place  in  which 
to  pursue  his  remedy.""  Particularly  in  suits  against  corporations  doing 
business  in  many  states,  and  thus  subject  to  service  of  process  in  each 
of  these,  plaintiff  is  possessed  of  broad  discretion  in  choosing  the  state 
of  suit.  However,  Mr.  Justice  Jackson  in  the  recent  Gulf  Oil  Corp.  case^ 
recognized  that  this  legislative  policy  of  ".  .  .  the  open  door  may  admit 
those  who  seek  not  simple  justice  but  perhaps  justice  blended  with  some 
harassment.  A  plaintiff  sometimes  is  under  temptation  to  resort  to  a 
strategy  of  forcing  trial  at  a  most  inconvenient  place  for  an  adversary, 
even  at  some  inconvenience  to  himself." 

Several  advantages  may  accrue  to  the  plaintiff  who  thus  abuses  his 
right  to  select  the  place  of  trial :  the  cost  of  defending  in  a  distant  state 
may  be  so  high  that  the  defendant  will  be  forced  to  settle  to  action  out 
of  court  in  spite  of  the  weakness  of  plaintiff's  case,^  further,  it  may  be 

*  Legislative  Analyst,  Legislative  Research  Center,  University  of  Michigan.  Member 
of  the  Michigan  Bar.  A.B.,  Missouri,  1947;  LL.B.,  Michigan,  1950. 

1  "Transitory"  actions  are  actions  arising  out  of  events  which  "might  have  happened 
anywhere;"  (Foster,  43  Harv.  L.  Rev.  1217)  as  to  "local"  actions,  i.-e.,  depending  on 
a  cause  which  "Could  have  happened  only  in  one  place,"  (Foster,  ibid.)  most  courts 
require  that  the  action  be  brought  in  the  county  where  the  operative  facts  occurred. 
Since  such  "local"  actions  usually  involve  land,  this  means  that  such  actions  must  be 
brought  in  the  county  in  which  the  land  is  situated. 

2  Mr.  Justice  Jackson  in  Gulf  Oil  Corp.  v.  Gilbert,  330  U.S.  501,  507,  67  S.Ct.  839, 
842   (1946). 

3  Ibid. 

*  In  a  footnote  to  Brandeis'  majority  opinion  in  262  U.S.  312,  316,  n.  2,  it  is  stated 
that  "A  message,  dated  Feb.  2,  1923,  of  the  Governor  of  Minnesota  to  its  Legislature, 
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that  by  bringing  the  suit  in  a  metropoHtan  area,  plaintiff  will  secure  a 
court  and  jury  more  accustomed  to  dealing  in  judgments  of  the  larger 
amount  plaintiff  is  seeking  than  would  be  the  folk  in  the  state  where 
the  cause  of  action  accrued.^  Combined  with  these  is  the  possibility  that 
the  state  for  trial  may  be  chosen  by  plaintiff  with  an  eye  toward  secur- 
ing some  procedural  advantage,  e.g.  a  longer  statute  of  limitations,  not 
available  in  other  states  which  might  be  chosen. 

To  meet  such  misuse  of  legal  processes,  the  courts  have  found  useful 
the  doctrine  of  forum  non  conveniens.  Thereunder  a  court  which  is 
possessed  of  all  the  requisites  necessary  to  act  on  a  given  cause,  may 
nonetheless  refuse  to  exercise  its  powers,  on  the  ground  that  the  forum 
selected  is  inappropriate  and  that  a  more  appropriate  forum  exists  in 
some  other  state.  Usually  inappropr lateness  of  the  forum  is  claimed  and 
the  doctrine  is  invoked,  in  cases  where  neither  party  is  a  resident  of 
the  state  of  the  forum  and  the  cause  of  action  arose  outside  the  state 
of  the  forum.  Some  courts  have  exercised  this  power  on  their  own 
initiative,  without  specific  legislative  sanction.  Most  either  have  not 
considered  the  matter  or  have  refused  to  assume  such  power.  This 
latter  was  the  situation  in  North  Carolina,  where  the  courts  interpreted 
the  decision  as  denying  them  the  power  to  dismiss  actions  on  the  ground 
of  forum  non  conveniens,  until  the  North  Carolina  legislature  recently 
enacted  legislation*'  expressly  giving  the  courts  of  that  state  power  to 

recites  that  a  recent  examination  of  the  calendar  of  the  district  courts  in  67  of  the  87 
counties  there  were  then  pending  1,028  personal  injury  cases  in  which  non-residents 
seek  damages  aggregating  nearly  $26,000,000  from  foreign  railroad  corporations  which 
do  not  operate  any  line  within  Minnesota." 

A  recent  case  in  Chicago  pointed  up  the  extent  to  which  this  practice  is  even  today 
being  seized  upon  by  an  unscrupulous  element  of  the  legal  profession.  In  this  case  it 
appeared  that  the  firm  in  question  maintained  a  staff  of  25  or  30  solicitors  whose  job 
it  was  to  persuade  injured  railroad  employees  in  the  Southwestern  states  to  retain 
the  firm  in  question  to  bring  their  actions  under  the  Federal  Employer's  Liability  Act 
in  the  courts  of  Chicago,  rather  than  at  the  place  of  injury.  In  a  year's  time  it  is 
reported  that  100  suits  on  foreign  causes  of  action  were  filed  against  two  railroads  for  a 
total  alleged  liability  of  over  $6,000,000.  Barrett,  35  Calif.  L.  Rev.  381  (1947)  ;  Sloman, 
27  Tex.  L.Rev.  703  (1949).  The  case  was  Atchison,  T.  and  S.F.  Ry.  v.  Andrews, 
Shane,  and  Andrews,  Gen.  No.  46S-4586,  Superior  Court  of  Cook  County,  Illinois, 
unreported.  (Nov.  3,  1947.) 

5  "Modern  times,  with  rapid  communication,  speedy  travel,  fertile  grounds  in  certain 
localities  for  large  verdicts,  and  centralization  of  legal  representation  have  brought 
about  a  large  influx  of  personal  injury  cases  to  many  states,  including  this  one  (Utah), 
and  the  number  of  cases  imported  into  a  particular  state  is  in  direct  proportion  to  the 
size  of  the  verdicts  rendered,"  Mooney  v.  Denver  &  R.  G.  W.  Ry.,  221  P.  2d  628,  646 
(Utah  1950). 

6  Sec.  1-87.1,  North  Carolina  General  Statutes.  (C.676,  1949  Session  Laws).  "Dis- 
missal of  action  arising  out  of  state  when  parties  are  non-residents.  For  the  convenience 
of  parties  and  witnesses  and  in  the  interest  of  justice,  any  judge  of  any  court  in  this 
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dismiss  actions  between  non-residents  on  causes  of  action  arising  out- 
side the  state.  It  is  with  the  problem  deah  with  by  this  recent  legislation 
that  this  study  will  deal. 

However,  first  some  observations  on  the  general  powers  of  courts 
are  necessary.  It  should  be  understood  that  a  court  cannot  automatically 
act  on  any  cause  of  action  brought  before  it.  First  it  must  be  established 
that  the  court  has  power,  under  state  statutes,  the  state  constitution,  or 
possibly  the  common  law  of  the  state,  to  act  in  the  type  of  case  being  pre- 
sented. Further,  it  is  necessary  that  the  court  have  "some  power,  some 
control  over  the  defendant.  The  state  has  such  control  as  to  justify  it 
in  giving  judgment  in  at  least  three  cases :  first,  when  the  defendant  is 
present  within  the  state ;  second,  when  he  has  consented  to  the  jurisdic- 
tion of  the  state;  and  third,  when  he  is  a  citizen  or  resident  of  the 
state."''  As  a  shorthand  expression  connoting  the  existence  of  these  two 
types  of  power,  we  say  that  the  court  has  "jurisdiction,"  usually  refer- 
ring to  the  former  as  "jurisdiction  over  the  subject  matter,"  and  to  the 
latter  as  "jurisdiction  over  the  person."  Without  jurisdiction,  particu- 
larly over  the  person.,  the  court  cannot  effectively  hear  and  decide  a  case, 
and  if  it  knowingly  or  unknowingly  attempts  to  decide  such  a  case  over 
which  it  has  no  jurisdiction,  its  action  will  be  void.  Being  void,  the  fact 
that  the  defendant  fails  to  assert  want  of  jurisdiction  by  way  of  defense 
will  not  be  taken  as  a  waiver  of  such  want  of  jurisdiction. 

Within  a  state,  however,  the  courts  of  a  number  of  counties  or  cir- 
cuits may  have  jurisdiction  over  a  given  cause  of  action.  "In  almost 
every  state  there  is  some  check  which  would  prevent  the  plaintiff  from 
selecting  a  remote  county  [as  the  place  for  trial]  merely  to  embarrass 
the  defendant.  Attempt  is  made  to  approximate  an  appropriate  initial 
designation  by  means  of  rules  of  thumb  turning  on  the  place  where  the 
cause  arose,  or  on  the  residence  of  the  defendant  or  of  either  party."^ 
In  describing  the  place  of  trial  of  an  action  another  shorthand  expression 
is  used — "venue."  "The  entire  subject  of  the  venue  of  actions  is  at  the 
present  time  a  matter  of  detailed  statutory  regulation  in  almost  all  the 

state  may  dismiss  without  prejudice  any  civil  action  over  which  such  court  has  jurisdic- 
tion if  the  court  shall  find  that : 

(i)  The  cause  of  action  arose  out  of  the  state,  and 

(2)  The  defendant  is  a  non-resident  of  this  state,  and 

(3)  The  plaintiff  is  a  non-resident  of  this  state  or  the  deceased  person  in  behalf 
of  whose  estate  the  action  has  been  instituted  was  at  the  time  of  his  death  a 
non-resident  of  this  state." 

^  Scott,  Fundamentals  of  Procedure  in  Actions  at  Law,  38  (1922). 
8  Foster,  "Place  of  Trial — Interstate  Application  of  Intrastate  Methods  of  Adjust- 
ment," 44  Harv.  L.  Rev.  41,  46  (1930). 
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states.  The  only  purpose  of  regulations  regarding  the  venue  of  civil 
actions  is  to  promote  the  reasonable  convenience  of  the  parties.  .  .  ."^ 
(the  witnesses  and  the  court).  However,  a  recent  law  review  article 
noted  that  there  are  presently  thirteen  different  fact  situations,  some 
having  little  basis  in  logic,  upon  which  venue  statutes  in  the  various 
states  rely  in  prescribing  the  venue  of  civil  actions. ^°  The  most  common 
of  these  provides  for  trial  in  the  county  of  defendant's  residence.  As 
opposed  to  trial  by  a  court  lacking  jurisdiction,  the  trial  of  an  action  by 
a  court  not  possessed  of  venue  does  not  render  the  decision  thereon  void, 
but  rather  the  defendant  who  might  have  objected  and  required  that  the 
case  be  tried  before  a  court  in  which  venue  was  properly  laid  is  held  to 
have  waived  his  objection  and  the  judgment  binds  the  parties.  The  venue 
statutes  of  many  states  confer  upon  the  court  the  discretionary  power 
to  transfer  actions  to  other  counties  within  the  state,  sometimes  in  order 
to  escape  local  prejudice,  and  in  some  cases  merely  for  the  convenience 
of  the  parties  and  witnesses. ^^ 

What  then  is  the  relationship  between  these  three  concepts ;  jurisdic- 
tion, venue,  and  fontni  non  conveniens?  First,  if  for  some  reason  the 
court  in  question  does  not  have  jurisdiction,  one  need  proceed  no  further 
in  considering  what  action  it  can  take.  There  is  no  room  for  any  action 
other  than  a  dismissal  for  want  of  jurisdiction.  If  the  court  does  have 
jurisdiction,  but  venue  is  not  properly  laid,  on  motion  of  the  defendant, 
or  possibly  on  its  own  motion,^"  the  court  will  divest  itself  of  the  action 
by  whatever  method  is  provided  by  statute — possibly  the  action  may  be 
transferred,  or  dismissed,  or  possibly  it  will  "abate. "^^  Thus  the  Supreme 
Court  has  said  that  ".  .  .  the  doctrine  of  forum  non  conveniens  can 
never  apply  if  there  is  absence  of  jurisdiction  or  mistake  of  venue 
.  .  .  ,""  simply  because  the  court  will  not  come  to  the  question  of 
whether  it  should  refuse  to  assert  its  jurisdiction  on  forum  non  con- 
veniens grounds  if  it  does  not  even  have  jurisdiction,  or  if  it  is  being 
compelled  to  dismiss  or  transfer  the  action  to  another  court  within  the 
state  due  to  the  fact  that  venue  has  been  improperly  laid.^^ 

9  Sunderland,  Cases  and  Materials  on  Judicial  Administration,  530  (2d  ed.  1948). 

10  Stevens,  "Venue  Statutes :  Diagnosis  and  Proposed  Cure,"  49  Mich.  L.  Rev.  307, 
309  (1951). 

"Sunderland,  Cases  and  Materials  on  Judicial  Administration,  536  (2d  ed.  1948). 

12  Stevens,  49  Mich.  L.  Rev.  307,  323  (1951). 

13  Ibid. 

"Gulf  Oil  Corp.  v.  Gilbert,  330  U.S.  501,  504,  ^7  S.  Ct.  839,  54i   (1946). 

15  The  statement  of  the  Supreme  Court  in  the  Gulf  Oil  case  would  seem  to  be 
questionable  in  the  situation  in  which  the  court  has  jurisdiction,  and,  though  venue 
has  not  been  properly  laid,  nonetheless  the  defendant  has  not  objected  thereto.  If  in 
this  situation  the  court  is  not  required  to  dismiss  the  action  or  transfer  it  to  another 
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II,  Forum  Non  Conveniens,  as  Used  Here,  Distinguished  From 
Other  Exercises  of  Discretionary  Power  to  Dismiss 

A  variety  of  grounds  other  than  forum  non  conveniens  are  recog- 
nized in  the  decisions  as  being  sufficient  to  allow  the  court  in  its  dis- 
cretion to  refuse  to  exercise  its  jurisdiction  over  a  given  case.  Some 
courts  refuse  to  hear  a  rather  nebulous  class  of  cases  involving  the 
''internal  affairs"  of  foreign  corporations/®  Also  "for  reasons  peculiar 
to  the  special  problems  of  admiralty  and  to  the  extraordinary  remedies 
of  equity,  the  courts  exercising  admiralty  and  equity  powers  have  been 
permitted  at  times  to  decline  to  exercise  their  jurisdiction."^^  Similarly, 
as  noted  above,  the  common  statutory  provision  for  transfer  in  the 
discretion  of  the  court  to  another  county  within  the  state  on  a  showing 
that  the  convenience  of  the  parties  and  witnesses  will  be  served,  is  similar 
to  the  doctrine  of  forum  non  conveniens  at  the  interstate  level  which 
will  be  considered  here.  However,  none  of  these  analogous  doctrines 
comes  within  the  area  contemplated  by  the  North  Carolina  legislation 
with  which  we  are  principally  concerned,  and  thus  they  will  be  excluded 
from  further  consideration, 

III.  Problems  to  be  Expected  in  the  Application  of  the 
Doctrine  of  Forum  Non  Conveniens 

A,  For  Whose  Benefit  Is  the  Rule  Applied? 

In  determining  what  set  of  facts  will  lead  a  court  to  apply  the  doctrine 
of  forum  non  conveniens,  it  should  be  recognized  that  different  criteria 
are  employed  by  different  courts.  Not  only  this,  for  such  a  difference 
might  be  expected  in  the  reasonable  exercise  of  discretion,  but  the  funda- 
mental conception  as  to  the  nature  of  the  doctrine  differs,  some  courts 
looking  chiefly  to  the  convenience  of  the  parties  and  witnesses  to  deter- 
mine whether  another  state  might  be  more  appropriate  for  trial,  while 
others  look  to  the  convenience  of  the  court  itself  in  making  this  deter- 

court  within  the  state,  as  seems  to  be  the  case  under  most  venue  statutes,  then  there 
appears  to  be  no  reason  why  the  court  could  not  decide  that  the  case  could  more 
appropriately  be  tried  in  the  courts  of  some  other  state  and  take  appropriate  action  to 
dismiss  on  the  ground  of  forum  non  conveniens.  Certainly  it  would  be  an  anomalous 
result  if  the  court  were  required  in  this  situation  to  transfer  the  action  to  another 
court  within  the  state  having  proper  venue,  even  though  it  was  apparent  that  this  other 
court  would  have  to  dismiss  the  action  on  the  ground  that  a  court  of  another  state 
obviously  was  the  most  appropriate  forum  for  trial  of  the  cause. 
^^  "Forum  Non  Conveniens,  A  New  Federal  Doctrine,"  56  Yale  L.  J.   1234,  1237 

(1947). 

17  Gulf  Oil  Corp  v.  Gilbert,  330  U.S.  501,  513,  SM,  67  S.  Ct.  839,  845.  From  dissent 
by  Black,  J, 
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mination.  The  United  States  Supreme  Court^^  has  recently  suggested  a 
set  of  criteria  recognizing  both  these  factors  but  emphasizing  the  con- 
venience of  the  parties.  "Wisely,  it  has  not  been  attempted  to  catalogue 
the  circumstances  which  will  justify  or  require  either  grant  or  denial 
of  the  remedy.  [Dismissal  for  reason  of  the  existence  of  a  more  con- 
venient forum.]  .  .  .  Important  considerations  are  the  relative  ease  of 
access  to  sources  of  proof;  availability  of  compulsory  process  for  at- 
tendance of  unwilling,  and  the  cost  of  obtaining  attendance  of  willing 
witnesses ;  possibility  of  view  of  premises,  if  view  would  be  appropriate 
to  the  action;  and  all  other  practical  problems  that  will  make  trial  of  a 
case  easy,  expeditious  and  inexpensive.  There  may  also  be  questions  as 
to  the  enforcibility  of  a  judgment  if  one  is  obtained.  The  court  will 
weigh  relative  advantages  and  obstacles  to  fair  trial.  It  is  often  said 
that  the  plaintiff  may  not,  by  choice  of  an  inconvenient  forum,  'vex,' 
'harass,'  or  'oppress'  the  defendant  by  inflicting  upon  him  expense  or 
trouble  not  necessary  to  his  own  right  to  pursue  his  remedy.  But  unless 
the  balance  is  strongly  in  favor  of  the  defendant,  the  plaintiff's  choice 
of  forum  should  rarely  be  disturbed.  Factors  of  public  interest  also 
have  place  in  applying  the  doctrine.  Administrative  difficulties  follow 
for  courts  when  litigation  is  piled  up  in  congested  centers  instead  of 
being  handled  at  its  origin.  Jury  duty  is  a  burden  that  ought  not  to  be 
imposed  upon  the  people  of  a  community  which  has  no  relation  to  the 
litigation.  In  cases  which  touch  the  affairs  of  many  persons,  there  is 
reason  for  holding  the  trial  in  their  view  and  reach  rather  than  in  remote 
parts  of  the  country  where  they  can  learn  of  it  by  report  only.  There 
is  a  local  interest  in  having  localized  controversies  decided  at  home. 
There  is  an  appropriateness,  too,  in  having  the  trial  of  a  diversity  case 
in  a  forum  that  is  at  home  with  the  state  law  that  must  govern  the  case, 
rather  than  having  a  court  in  some  other  forum  untangle  problems  in 
conflict  of  laws,  and  in  law  foreign  to  itself." 

Representing  a  different  view,  that  the  chief  factor  to  be  considered 
in  granting  or  denying  a  plea  for  dismissal  on  the  grounds  of  forum 
non  conveniens  is  the  convenience  of  the  court,  is  the  following  state- 
ment by  the  New  York  Court  of  Appeals :  "As  a  question  of  policy,  it 
is  intolerable  that  our  courts  should  be  impeded  in  their  administration 
of  justice,  and  that  the  people  of  the  state  should  be  burdened  with 
expense,  in  redressing  wrongs  committed  in  another  state,  for  the  bene- 
fit, solely,  of  its  citizens,  and  where  the  remedy  is  in  the  enforcement  of 
its  statutes."^^ 

18  Id.  at  508,  67  S.  Ct.  at  843. 

19  Pictraroia  v.  New  Jersey  and  Hudson  River  Ry.  and  Ferry  Co.,  197  N.Y.  434, 
439,  91  N.  E.  120,  122  (1910). 
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In  a  comment  on  this  latter  view  which  seems,  however,  to  have  been 
directed  toward  the  entire  doctrine  of  forum  non  conveniens,  Goodrich 
says :  "It  may  be  argued  that  some  courts  are  crowded,  and  that  foreign 
suits  are  burdensome  while  the  fees  paid  do  not  cover  the  cost  of  the 
suit.  However,  if  one  state  shuts  its  courts  to  residents  of  another  state, 
there  may  be  retaliation  by  the  other  state.  In  the  long  run  there  will 
probably  be  no  gain  but  a  loss  and  it  would  seem  more  desirable  on  the 
whole,  to  allow  free  flow  of  litigation."""  In  this  view  Goodrich  stands 
somewhat  alone.  Most  recent  writers  seem  to  have  concluded  that  wider 
adoption  of  forum  non  conveniens,  though  not  necessarily  the  New  York 
view,  would  be  a  healthy  advance. 

B.  Assuming  the  Court  Applies  the  Doctrine  of  Forum  Non  Con- 
veniens in  a  Given  Case,  What  Action  Does  it  Then  Take  ? 

In  still  another  respect  the  application  of  the  doctrine  of  forum  non 
conveniens  is  not  uniform.  The  common  action  taken  by  a  court  of  a 
state  which  decides  that  a  forum  in  another  state  is  more  appropriate, 
is  dismissal  of  the  action.  No  machinery  exists  by  which  the  action  may 
simply  be  transferred  to  the  appropriate  court  in  another  state.  This 
necessity  for  a  dismissal  presents  one  of  the  most  objectionable  features 
about  exercise  of  the  doctrine,  for  considerable  hardship  may  be  worked 
on  the  plaintiff  in  the  action  if  the  statute  of  limitations  in  the  second 
forum  has  run,  if  defendant  has  no  property  in  the  second  forum  to 
which  plaintiff  can  look  for  satisfaction  of  a  judgment  there. 

Where  exercise  of  the  doctrine  of  forum,  non  conveniens  involves  no 
dismissal,  but  a  transfer  from  one  court  to  another  court  in  the  same 
system,  the  problems  are  no  less  complex  but  there  is  much  less  likeli- 
hood that  plaintiff  will  suffer  as  a  result  of  the  application  of  the  doc- 
trine. Such  is  the  system  presently  prevailing  in  the  federal  courts  under 
Section  1404(a)  of  the  new  Judicial  Code.'^ 

C.  At  What  Stage  in  the  Proceedings  may  the  Doctrine  be  Invoked 
and  on  Whom  is  the  Burden  of  Proving  Convenience  or  Lack  of 
Convenience  ? 

It  has  been  suggested  that,  on  principle,  defendant  should  always 
be  required  to  seek  the  dismissal,  on  grounds  of  forum,  non  conveniens 

20  Goodrich  on  Conflicts,  23  (3d  ed.  1949). 

21  Previously  the  federal  courts  had  held  that  they  had  power  only  to  dismiss  ac- 
tions; not  to  transfer  them  to  another  district.  Braucher,  "The  Inconvenient  Federal 
Forum,"  60  Harv.  L.  Rev.  908,  933  (1947). 
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at  least  by  the  time  of  his  answer, ^^  However,  the  position  taken  by  the 
courts  on  this  problem  seems  to  depend  somewhat  on  the  reasoning  the 
court  follows  in  applying  the  doctrine — whether  it  looks  to  the  con- 
venience of  the  parties  and  witnesses,  or  to  the  convenience  of  the  court 
itself.  The  New  York  courts,  taking  the  latter  position,  seem  to  allow 
the  defendant  to  request  dismissal  on  grounds  of  forum  non  conveniens 
even  after  the  plaintiff  has  put  forth  the  effort  necessary  to  prepare  for 
trial,  and  the  case  has  actually  gone  to  trial. ^^  The  emphasis  placed  on 
the  convenience  of  the  parties  in  other  courts  would  presumably  make 
unlikely  a  successful  plea  of  forum  non  conveniens  at  any  such  late 
stage. 

A  similar  disagreement  between  those  courts  looking  principally  to 
the  convenience  of  the  parties,  and  those  looking  to  the  convenience  of 
the  court  itself,  is  noted  as  to  the  problem  of  who  should  be  required 
to  sustain  the  burden  of  proof  on  the  issue  of  forum  non  conveniens — 
whether  defendant  in  interposing  the  plea  should  be  required  to  prove 
that  some  other  forum  would  be  more  appropriate,  or  whether  plaintiff 
in  resisting  the  plea  will  be  required  to  satisfy  the  court  that  the  oppo- 
site is  true.  Those  courts  which  view  the  basis  of  the  doctrine  as  con- 
venience to  the  court  may  be  inclined  to  place  this  burden  on  the 
plaintiff."*  Courts  which  put  the  emphasis  on  convenience  to  the  parties 
and  witnesses  tend  to  the  view  that  ".  .  .  unless  the  balance  is  strongly 
in  favor  of  the  defendant,  the  plaintiff's  choice  of  forum  should  rarely 
be  disturbed."'^ 

D.  Constitutionality. 

On  the  question  of  the  constitutionality  of  a  court's  denying,  in  its 
discretion,  to  exercise  its  jurisdiction  over  a  given  cause  of  action  on 
grounds  of  forum  non  conveniens,  several  interesting  problems  are 
encountered.  Principally  in  the  past  these  have  involved  Art,  IV,  Sec.  2, 
the  Privileges  and  Immunities  Clause,^^  Art.  IV,  Sec.  i,  the  Full  Faith 
and  Credit  Clause,"  and  Art.  I,  Sec.  8,  the  Commerce  Clause. ^^ 

22  Barrett,  "The  Doctrine  of  Forum  Non  Conveniens"  35  Calif.  L.  Rev.  380,  418 

(1947). 

23  Ibid. 

2*  Id.  at  416  citing  N.Y.  cases. 

25  Gulf  Oil  Corp.  V.  Gilbert,  330  U.S.  501,  509,  67  S.  Ct.  839,  842  (i949). 

26  "The  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States." 

27  "Full  faith  and  credit  shall  be  given  in  each  State  to  the  .  .  .  judicial  proceedings 
of  every  other  State." 

28  "The  Congress  shall  have  power  to  .  .  .  regulate  commerce  .  .  .  among  the 
several  states  .  .  .  ," 
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Writing  in  a  recent  law  review  Mr.  Justice  Jackson  discussed  the 
impact  of  these  three  constitutional  provisions  as  follows : 

Mr.  Justice  Cardozo  in  1932  was  the  first  Justice,  I  believe,  to 
have  the  hardihood  to  refer  in  a  Supreme  Court  opinion  to  the 
doctrine  of  forum  non  conveniens  by  name.  But  the  idea  that 
a  court  has  inherent  discretion  to  decline  a  cause  otherwise 
within  its  jurisdiction  which  is  more  appropriately  triable  else- 
where, was  long  practiced  in  the  courts  of  New  York  and  some 
other  states.  Growth  of  the  practice  was  retarded  by  the  fear 
of  the  federal  constitutional  provision  that  'The  Citizens  of 
each  State  shall  be  entitled  to  all  Privileges  and  Immunities  of 
citizens  in  the  several  States.'  There  were  early  dicta  to  the 
effect  that  the  right  to  sue  was  such  a  privilege.  But  those 
doubts  would  seem  today  to  have  little  foundation.  The  Court 
has  expressly  said  that  a  state  court  'may  in  appropriate  cases 
apply  the  doctrine  of  forum  non  conveniens.'  It  has  sustained 
refusal  to  entertain  a  cause  of  action  arising  out  of  the  state, 
even  under  the  Federal  Employers'  Liability  Act,  where  the 
parties  were  a  non-resident  plaintiff  and  a  foreign  corporation 
defendant.  It  sustained  refusal  to  furnish  a  forum  to  enforce 
a  judgment  of  a  sister  state  obtained  by  one  foreign  corpora- 
tion against  another.  The  practice  of  suing  a  railroad  in  a  state 
where  it  was  neither  incorporated  nor  operating  by  a  state  has 
met  with  such  disapproval  as  in  one  case  to  be  held  an  unlawful 
burden  on  interstate  commerce.  The  case  in  my  opinion  really 
is  a  forum  non  conveniens  case  and  only  incidentally  a  com- 
merce clause  case.  ...  It  would  seem  that  a  state  court  is  not 
obliged  to  undertake  to  determine  foreign  law  application  to 
imported  causes  of  action  between  non-resident  parties,  at 
least  if  a  practical  remedy  is  available  elsewhere.^® 

Though  recognizing  that  application  of  forum  non  conveniens  on  a 
strict  citizenship  basis,  excluding  non-citizens  from  the  courts  of  the 
state  and  admitting  citizens,  would  probably  still  be  violative  of  the 
privileges  and  immunities  clause,  there  seems  now  to  be  general  agree- 
ment that  application  of  the  doctrine  on  some  other  basis,  for  example, 
residence,  is  permissible.^" 

2945  Columbia  L.  Rev.  i,  31  (1945).  In  Missouri  ex  rel.  Southern  Ry.  v.  Mayfield, 
340  U.S.  I,  71  S.  Ct.  I  (1950),  the  Supreme  Court  vacated  a  judgment  of  the  Missouri 
Supreme  Court  in  a  suit  under  the  Federal  Employees'  Liability  Act  on  the  theory 
that  a  state  court  may  constitutionally  apply  forum  non  conveniens  in  FELA  actions. 
See  Note,  Forum  Non  Conveniens  and  FELA  Actions  in  State  Courts,  46  111.  L.  Rev. 
115  (1951). 

30  "Construed  as  it  has  been,  and  we  believe  will  be  construed,  the  statute  applied  to 
citizens  of  New  York  as  well  as  to  others  and  puts  them  on  the  same  footing.  There 
is  no  discrimination  between  citizens  as  such,  and  none  between  non-residents  with 
regard  to  these  foreign  causes  of  action.   A  distinction  of  privileges   according  to 


364  CURRENT  TRENDS  IN  STATE  LEGISLATION 

Far  from  rendering  the  doctrine  unconstitutional,  the  commerce 
clause  has  been  used  to  sustain  a  doctrine  similar  to  forum  non  con- 
veniens; ".  .  .  orderly,  effective  administration  of  justice  clearly  does 
not  require  that  a  foreign  carrier  shall  submit  to  a  suit  in  a  State  in 
which  the  cause  of  action  did  not  arise,  in  which  the  carrier  neither  owns 
nor  operates  a  railroad,  and  in  which  the  plaintiff  does  not  reside.  .  .  . 
By  requiring  from  interstate  carriers  general  submission  to  suit,  it  [the 
Minnesota  statute  in  question]  unreasonably  obstructs,  and  unduly  bur- 
dens, interstate  commerce. "^^  It  should  be  noted  that  no  discretion  is 
lodged  in  the  court  in  the  application  of  this  doctrine,  and  thus  it  varies 
materially  from  forum  non  conveniens. 

In  an  early  case  it  was  contended  that  a  New  York  court's  refusal  to 
enforce  a  judgment  obtained  in  Illinois  in  an  action  between  two  Illinois 
corporations  on  a  cause  of  action  which  did  not  arise  in  New  York,  was 
violative  of  the  full  faith  and  credit  clause.  The  New  York  court  had 
acted  under  the  New  York  statute  denying  foreign  corporations  the 
right  to  maintain  actions  in  the  courts  of  New  York  against  other  for- 
eign corporations  on  causes  of  action  arising  outside  the  State.  Holmes, 
speaking  for  the  entire  court,  said,  "The  Constitution  does  not  require 
the  State  of  New  York  to  give  jurisdiction  to  the  Supreme  Court  [of 
New  York]  against  its  will.  If  the  plaintiff  can  find  a  court  into  which 
it  has  a  right  to  come,  then  the  effect  of  the  judgment  is  fixed  by  the 
Constitution  and  the  act  in  pursuance  of  it  which  Congress  has  passed. 
.  .  But  the  Constitution  does  not  require  the  State  to  provide  such  a 
court. "^"  In  a  later  case  upholding  this  same  statute,  Holmes  stated 
that,  "There  are  manifest  reasons  for  preferring  residents  in  access  to 
often  overcrowded  Courts,  both  in  convenience  and  in  the  fact  that 
broadly  speaking  it  is  they  who  pay  for  maintaining  the  Courts  con- 
cerned."^^ Thus,  bona  fide  refusal  to  enforce  a  foreign  judgment  on 
grounds  of  forum  non  conveniens  would  probably  not  be  violative  of 
full  faith  and  credit.  However,  the  Supreme  Court  has  carefully  re- 
stricted the  above-quoted  decision  in  order  to  prevent  the  states  from 

residence  may  be  based  upon  rational  considerations  and  has  been  upheld  by  this  Court, 
emphasizing  the  differences  between  citizenship  and  residence.  .  .  .  There  are  mani- 
fest reasons  for  preferring  residents  in  access  to  often  overcrowded  Courts,  both  in 
convenience  and  in  the  fact  that  broadly  speaking  it  is  they  who  pay  for  maintaining 
the  Courts  concerned."  Douglas  v.  New  Haven  R.  Co.,  279  U.S.  377,  3^7,  49  S.  Ct.  355, 
356  (1928).  See  Blair,  29  Col.  L.  Rev.  (1929);  Barrett,  35  Calif.  L.  Rev.  (1947); 
Braucher,  60  Harv.  L.  Rev.  (1947). 

31  Davis  V.  Farmers  Co-op  Equity  Co.,  262  U.S.  312,  317,  43  S.  Ct.  556,  588  (1922). 

32  Anglo-American  Provision  Co.  v.  Davis  Provision  Co.,  191  U.S.  373,  374,  24 
S.  Ct.  92,  93  (1903)- 

33  Douglas  V.  New  Haven  R.  Co.,  279  U.S.  377,  3^7,  49  S.  Ct.  355,  356  (1928). 
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extending  the  area  in  which  they  may  refuse  to  enforce  foreign  judg- 
ments. For  example,  the  cases  have  established  that  a  state  court  cannot 
refuse  jurisdiction  merely  because  the  state  of  the  forum  does  not 
recognize  the  kind  of  cause  of  action  on  which  the  judgment  is  based.^* 
".  .  .  There  are  limits  to  the  power  of  exclusion  and  to  the  power  to 
consider  the  nature  of  the  cause  of  action  before  the  foreign  judgment 
based  upon  it  is  given  effect.  .  .  .  [A]  state  cannot  escape  its  consti- 
tutional obligations  by  the  simple  device  of  denying  jurisdiction  .  .  . 
to  courts  otherwise  competent. "^^  Thus,  though  a  state  might  be  able 
to  refuse  enforcement  of  a  foreign  judgment  on  a  bona  fide  showing  of 
inconvenience  (e.g.,  where  there  is  a  claim  that  the  judgment  was 
obtained  by  fraud  and  thus  that  it  should  not  be  enforced  even  in  the 
state  in  which  it  was  rendered,  the  court  might  feel  that  the  determina- 
tion of  the  fraud  issue  could  more  conveniently  be  made  in  some  other 
state),  without  being  held  to  have  violated  full  faith  and  credit,  it  is 
certain  that  any  attempt  to  use  the  doctrine  as  a  subterfuge  for  dismissal 
on  grounds  such  as  public  policy,  would  fail.^® 

The  full  faith  and  credit  clause  of  the  Constitution  concludes  with 
these  words :  "And  the  Congress  may  by  general  laws  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  The  statutory  provision  implementing  the 
Constitutional  words  has  long  read,  after  providing  for  the  method  of 
authentication,  "And  the  said  records  and  judicial  proceedings  authen- 
ticated as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States,  as  they  have  by  law  or  usage  in 
the  courts  of  the  state  from  whence  the  said  records  are  or  shall  be 
taken."^^  It  will  be  noted  that  though  the  Constitutional  provision 
speaks  of  "public  acts,  records  and  judicial  proceedings,"  the  imple- 
menting legislation  mentioned  only  records  and  judicial  proceedings. 
The  contention  was  only  natural  that  a  court  entertaining  a  cause  of 
action  which  had  arisen  in  another  state,  was  not  required  by  full  faith 
and  credit  to  give  effect  to  the  statutes  or  public  acts  of  such  other  state 
where  such  statutes  were  in  contravention  of  the  statutes  of  the  state 

34  Jackson,  "Full  Faith  and  Credit — The  Lawyer's  Clause  of  the  Constitution,"  45 
Col.  L.  Rev.  I,  9  fn.  38  (1945). 

35  Kenny  v.  Supreme  Lodge,  252  U.S.  411,  40  S.  Ct.  371,  273  (1919).  Surprisingly 
enough,  Mr.  Justice  Holmes  wrote  the  opinion  in  this  case. 

36  ".  .  .  the  attitude  of  the  Supreme  Court  seems  clear  to  the  effect  that  the  consti- 
tutional obligation  to  afford  full  faith  and  credit  cannot  be  evaded  by  local  subterfuges 
masquerading  as  limitations  upon  jurisdiction  of  otherwise  competent  local  courts." 
Goodrich  on  Conflicts,  623   (3d  ed.  1949). 

37  U.S.C.A.,  Tit.  28,  §  1738. 
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in  which  the  court  was  sitting.^^  However,  it  seems  now  to  be  settled 
that  this  portion  of  the  full  faith  and  credit  clause  is  to  be  regarded  as 
self-executing  and  applicable  to  statutes. ^^  But  even  though  recognizing 
this,  the  courts  have  been  reluctant  to  extend  the  required  area  of  appli- 
cation of  full  faith  and  credit  beyond  a  restricted  class  of  statutes/" 
The  United  States  Supreme  Court  has  said,  "In  the  case  of  statutes, 
the  extra-state  effect  of  which  Congress  has  not  prescribed,  where  the 
policy  of  one  state  statute  comes  into  conflict  with  that  of  another,  the 
necessity  of  some  accommodation  of  the  conflicting  interests  of  the  two 
states  is  still  more  apparent.  A  rigid  and  literal  enforcement  of  the  full 
faith  and  credit  clause,  without  regard  to  the  statute  of  the  forum, 
would  lead  to  the  absurd  result  that,  wherever  the  conflict  arises,  the 
statute  of  each  state  must  be  enforced  in  the  courts  of  the  other,  but 
cannot  be  in  its  own.  .  .  .  Prima  facie  every  state  is  entitled  to  enforce 
in  its  own  courts  its  own  statutes,  lawfully  enacted.  One  who  challenges 
that  right,  because  of  the  force  given  to  a  conflicting  statute  of  another 
state  by  the  full  faith  and  credit  clause,  assumes  the  burden  of  showing 
upon  some  rational  basis,  that  of  the  conflicting  interests  involved  those 
of  the  foreign  state  are  superior  to  those  of  the  forum."^'^  [Emphasis 
added] . 

With  the  revision  of  the  Judicial  Code  in  1948,  the  statute  imple- 
menting the  full  faith  and  credit  clause  was  amended  to  read,  "Such 
Acts,  records  and  judicial  proceedings  .  .  .  shall  have  the  same  full 
faith  and  credit  in  every  court  within  the  United  States  .  .  .  from 
which  they  are  taken. '"^^  [Emphasis  added].  This  seemingly  unqualified 
statutory  addition  of  public  acts  to  the  realm  of  full  faith  and  credit 
raises  some  doubt  as  to  the  status  of  the  previous  case  law  on  the  subject. 
Was  the  Congressional  intent  in  adding  public  acts  to  the  statute  to 
change  the  decisional  law,  or  to  support  and  emphasize  it  ?  The  Revis- 
er's note  to  the  section*^  states  that  the  insertion  of  "Such  Acts,"  ".  .  , 
follows  the  language  of  Art.  IV,  section  i  of  the  Constitution."  This 
affords  no  real  insight  into  the  intent  of  the  drafters  of  the  legislation. 

38  "Full  Faith  and  Credit  to  Statutes,"  45  Yale  L.  J.  339,  340  (i935)- 

39  Jackson,  45  Columbia  Law  Rev.  i,  11  (i945)- 

40 45  Yale  L.  J.  339,  341,  342  fn.  13  (1935).  "Such  acts  include  (a)  stockholder's 
liability  statutes  ...  ;  (b)  charters  and  by-laws  of  beneficial  fraternal  organizations 
...  ;  (c)  employer's  liability  statutes  (at  least  by  dictum)  .  .  .  ;  (d)  workmen's 
compensation  acts  .  .  .;  (e)  statutes  governing  insurance  contracts  (at  least  by 
implication).  .  .  ." 

41  Alaska  Packers  Assn.,  v.  Industrial  Accident  Commission  of  California,  294  U.S. 
532,  547,  54^,  55  S.  Ct.  518,  523,  524  (1934). 

42  U.S.C.A.,  Tit.  28,  §  1738. 

43  Ibid. 
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However,  it  seems  doubtful  that  the  previous  pattern  followed  by  the 
court  will  be  abandoned.**  Thus,  though  full  faith  and  credit  does  apply- 
to  statutes,  such  application  will  be  selective ;  "The  full  faith  and  credit 
provision  may  not  be  used  to  compel  one  State  'to  substitute  the  statutes 
of  other  states  for  its  own  statutes  dealing  with  a  subject  matter  con- 
cerning which  it  is  competent  to  legislate.'  He  who  challenges  the  power 
of  one  State  to  enforce  in  its  own  courts  its  own  statutes  on  such 
grounds  carries  the  burden  of  showing  that  'of  the  conflicting  interests 
involved  those  of  the  foreign  state  are  superior  to  those  of  the  forum.'  "*^ 
But  what  of  the  cases  in  which  the  balance  of  "conflicting  interests" 
weighs  in  favor  of  application  of  the  foreign  statute?  Can  the  court 
nonetheless  dismiss  on  the  grounds  of  forum  non  conveniens  (i)  due 
to  the  fact  that  the  application  of  the  foreign  statute  would  not  suit 
the  convenience  of  the  court,  or  (2)  that  various  other  matters  of 
convenience  to  the  parties  and  witnesses  would  make  trial  of  the  action 
elsewhere  more  appropriate?  As  to  the  first  suggested  ground  of  dis- 
missal, it  would  seem  clear  that  forum  non  conveniens  would,  at  this 
point,  conflict  with  full  faith  and  credit  requirements  and  thus  that 
the  court  could  not  invoke  forum,  non  conveniens  on  this  ground  alone. 
However,  if  other  matters  involving  convenience  of  parties  and  witnesses 
entered,  would  the  court  be  permitted  to  apply  the  doctrine  on  such 
other  grounds,  or  would  the  fact  that  a  foreign  statute  was  involved 
raise  full  faith  and  credit  objections  to  a  dismissal  ?  That  application  of 
forum  non  conveniens  would  be  precluded  in  such  circumstances  seems 
unlikely.  Sound  reasons  seem  to  exist  for  recognizing  a  distinction 
between  a  requirement  that  a  court  must  assume  jurisdiction  over  a 
foreign  cause  of  action  involving  a  foreign  statute  even  though  the 
resultant  inconvenience  to  the  parties,  witnesses,  and  the  court  itself 
makes  it  evident  that  the  trial  of  the  action  might  more  appropriately 
be  held  in  the  courts  of  another  state,  and  the  requirement  that,  once 
a  court  does  assume  jurisdiction  over  a  foreign  cause  of  action,  the 
court  must  observe  the  statutes  and  interpretation  decisions  of  the 

4*  A  footnote  in  the  opinion  of  the  majority  of  the  Supreme  Court  in  Hughes  v. 
Fetter  (19  U.  S.  L.  W.  4418,  4420,  June,  195 1)  indicates  that  some  change  has  resulted 
from  the  revision  of  the  statute:  "In  certain  previous  cases,  [citations  omitted]  this 
court  suggested  that  under  the  Full  Faith  and  Credit  Clause  a  forum  state  might  make 
a  distinction  between  statutes  and  judgments  of  sister  states  because  of  Congress' 
failure  to  prescribe  the  extra-state  effect  to  be  accorded  public  acts.  Subsequent  to 
these  decisions  the  Judicial  Code  was  revised.  ...  In  deciding  the  present  appeal, 
however,  we  have  found  it  unnecessary  to  rely  on  any  changes  accomplished  by  the 
Judicial  Code  revision." 

45  State  Farm  Ins.  Co.  v.  Duel,  324  U.S.  154,  159,  160,  65  S.  Ct.  573,  576  (i944). 
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foreign  state  where  the  cause  arose.*^  The  broad  language  used  by  the 
Supreme  Court  in  the  recent  past  makes  it  seem  safe  to  predict  that 
full  faith  and  credit,  as  well  as  the  other  possible  grounds  of  constitu- 
tional challenge  to  forum  non  conveniens,  would  not  today  be  paid 
much  heed  by  the  Court.*' 

In  fact,  the  court  seems  to  have  given  a  rather  clear  go-ahead  signal 
to  the  state  courts  in  the  application  of  the  doctrine  in  the  recent  Gulf 
Oil  Corp.  case,  though  the  specific  issue  there  was  the  applicability  of 
the  doctrine  in  the  federal  courts : 

We  later  expressly  said  that  a  state  court  'may  in  appro- 
priate cases  apply  the  doctrine  of  forum  non  conveniens. 
Broderick  v.  Rosner,  294  U.  S.  629,  643 ;  Williams  v.  North 
Carolina,  317  U.S.  287,  294,  n.  5.  Even  where  federal  rights 
binding  on  state  courts  under  the  Constitution  are  to  be  ad- 
judged, this  Court  has  sustained  state  courts  in  a  refusal  to 
entertain  a  litigation  between  a  non-resident  and  a  foreign 
corporation  or  between  two  foreign  corporations.  Douglas  v. 
New  York,  N.H.  &  H.R.R.,  279  U.  S.  377;  Anglo-American 
Provision  Co.  v.  Davis  Production  Co.  No.  i,  191  U.  S.  373. 
It  has  held  the  use  of  an  inappropriate  forum  in  one  case  an 
unconstitutional  burden  on  interstate  commerce.  Davis  v. 
Farmer  Co-operative  Equity  Co.,  262  U.  S.  312.  On  substan- 
tially forum  non  conveniens  grounds  we  have  required 
federal  courts  to  relinquish  decision  of  cases  within  their 
jurisdiction  where  the  court  would  have  to  participate  in  the 
administrative  policy  of  the  state.  Railroad  Commission  v. 
Rowan  and  Nichols  Oil  Co.,  311  U.  S.  570;  Burford  v.  Sun 
Oil  Co.,  319  U.  S.  315;  but  cf.  Meredith  v.  Winter  Haven, 
320  U.S.  228.  And  most  recently  we  decided  Williams  v. 
Green  Bay  and  Western  R.R.  Co.,  326  U.  S.  549,  in  which  the 
Court  without  questioning  the  validity  of  the  doctrine,  held  it 

*6In  Hughes  v.  Fetter  (19  U.S.L.W.  4418  June  1951)  the  Supreme  Court  in  a 
5-4  decision  held  that  Wisconsin  courts  must  entertain  a  wrongful  death  action  arising 
out  of  an  automobile  accident  in  Illinois  although  Wisconsin's  statute  provided  that 
such  actions  must  "be  brought  for  a  death  caused  in  this  state."  The  majority  of  the 
Supreme  Court  stated:  "We  hold  that  Wisconsin's  policy  must  give  way.  That  state 
has  no  real  feeling  of  antagonism  against  wrongful  death  suits  in  general.  To  the  con- 
trary, a  forum  is  regularly  provided  for  cases  of  this  nature,  the  exclusionary  rule 
extending  only  so  far  as  to  bar  actions  for  death  not  caused  locally.  The  Wisconsin 
policy,  moreover,  cannot  be  considered  as  an  application  of  the  forum  non  conveniens 
doctrine,  whatever  effect  that  doctrine  might  be  given  if  its  use  resulted  in  denying 
enforcement  to  public  acts  of  other  states  ....  Under  these  circumstances,  we  con- 
clude that  Wisconsin's  statutory  policy  which  excludes  this  Illinois  cause  of  action  is 
forbidden  by  the  national  policy  of  the  Full  Faith  and  Credit  Clause." 

*7  Such  is  the  view  of  those  who  have  written  on  the  subject;  e.  g.,  Barrett,  35  Calif. 
L.  Rev.  380,  393,  n.  64  (1947)  :  "These  cases  leave  little  doubt  that  the  full  faith  and 
credit  clause  does  not  prevent  application  of  the  doctrine  of  jorum  non  conveniens." 
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had  been  applied  in  that  case  without  justification.  .  .  .  This 
Court  in  recognizing  and  approving  it  [the  doctrine  of  forum 
non  conveniens']  has  never  indicated  that  it  was  rejecting  appH- 
cation  of  the  doctrine  to  law  actions  which  had  been  an  integral 
and  necessary  part  of  evolution  of  the  doctrine.  .  .  .*^ 

Possibly  the  strongest  reason  for  judicial  acceptance  of  the  doctrine 
is  a  practical  one.  The  spectacle,  for  example,  of  thousands  of  litigants 
parading  half-way  across  the  country  and  suing  railroads  in  states  in 
which  only  a  general  soliciting  agent  is  maintained  and  in  which  not  a 
foot  of  trackage  is  operated,  on  causes  of  action  having  no  connection 
with  the  state  in  question,  all  in  quest  of  supposedly  liberal  courts  and 
juries  or  possibly  no  more  than  harassment  and  the  hope  of  a  settlement 
without  trial,  makes  obvious  the  need  for  some  device  by  which  the  fo- 
rums and  defendants  thus  burdened  may  relieve  and  protect  themselves. 

E.  Effect  of  One  or  Both  of  the  Parties  Being  a  Resident  of  the  Forum. 

So  far  we  have  assumed  that  both  the  parties  to  the  action  in  question 
were  non-residents  of  the  state  in  which  the  action  was  brought.  An 
annotation  in  A.L.R.*^  suggests  that  "it  is  obvious  that  where  either 
the  plaintiff  or  the  defendant  resides  in,  or  is  a  citizen  of,  the  forum, 
quite  a  different  problem  is  presented  as  to  both  the  power  to  refuse 
and  the  policy  of  refusing,  to  entertain  jurisdiction,  than  when  neither 
party  is  a  resident  or  a  citizen.  Where  plaintiff  is  domiciled  in  the  state 
of  suit,  or  has  an  established  residence  there  entitling  him  to  civil 
privileges,  he  would  seem  to  be  entitled  to  more  consideration  by  the 
courts  than  a  person  owing  no  allegiance  to  the  sovereign  or  only 
transiently  within  the  state.  .  .  .  On  the  other  hand,  it  is  the  duty  of 
governments  to  make  their  citizens  and  persons  residing  within  their 
borders  respond  to  their  civil  obligations  .  .  ."  when  these  parties  are 
defendants  in  actions  brought  within  the  state. 

Professor  Barrett  has  attempted  a  further  breakdown  than  the  above- 
quoted  A.L.R.  writer.^"  He  suggests  that  the  cases  demonstrate  that 
those  courts  basing  forum  non  conveniens  primarily  on  convenience  of 
the  court  differ  in  the  weight  given  the  fact  that  one  or  both  of  the 
parties  is  a  resident  of  the  forum  state,  from  courts  applying  the  doc- 
trine chiefly  for  the  convenience  of  the  parties  and  witnesses.  The  New 
York  Courts,  which  view  the  doctrine  as  a  means  of  serving  the  con- 
venience of  the  court  itself,  are  very  reluctant  to  dismiss  actions  in  which 

*s  It  should  be  noted  that  this  was  a  5-4  decision. 

«  2,2.  A.L.R.  6,  26. 

50  Barrett,  35  Calif.  L.  Rev.  380,  410-416  (1947). 
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one  of  the  parties  is  a  resident.  Though  such  dismissals  might  suit  the 
convenience  of  the  court,  such  convenience  is  said  to  be  counterbalanced 
in  this  circumstance  by  the  duty  of  the  court  to  keep  its  calendar  from 
becoming  so  crowded  that  residents,  whose  taxes  pay  for  the  upkeep  of 
the  courts,  are  crowded  out  by  the  volume  of  litigation  being  tried  be- 
tween non-residents.^^  Those  courts  which  emphasize  the  convenience 
of  the  parties  in  applying  the  doctrine  take  into  consideration  the  fact 
that  one  or  both  of  the  parties  is  a  resident  in  making  the  determination 
as  to  over-all  convenience,  but  no  special  weight  is  given  to  this  factor. ^- 

F.  Are  Tort  Actions  to  be  Handled  on  a  Different  Basis  from  Contract 
Actions  ? 

The  New  York  cases,  in  their  application  of  the  doctrine  of  forum 
non  conveniens,  restrict  the  plea  to  tort  cases  and  will  not  hear  it  in 
contract  cases. ^^  Noting  that  "contract  actions  are  less  likely  than  tort 
to  require  transportation  of  numerous  witnesses,  and  perhaps  more 
likely  to  involve  pursuing  an  evasive  debtor  .  .  .  ,"  Foster  suggests 
that  the  distinction  may  have  some  slight  merit.®*  Blair  takes  a  contrary 
position  on  the  ground  that  contract  actions  should  not  be  treated  any 
differently  from  tort  actions  ;  in  fact  he  suggests  that  in  a  contract  action 
the  books  and  records  which  are  likely  to  be  needed  would  call  strongly 
for  application  of  the  doctrine,  as  would  the  fact  that  the  foreign  law 
governing  a  contract  action  is  likely  to  be  more  troublesome  than  the 
law  governing  a  tort  action,  thus  even  more  calling  for  trial  of  the 
action  in  a  court  of  the  jurisdiction  whose  law  will  be  applied.^® 

No  courts  outside  New  York  seem  to  have  adopted  this  distinction. 

IV.  Present  Status  of  the  Doctrine  of  Forum  Non 
Conveniens  in  the  United  States 

A.  Adoption  by  Judicial  Decision. 

Though  no  discussion  of  the  doctrine  of  forum  non  conveniens  in 
foreign  courts  will  be  undertaken  here,  it  should  be  mentioned  that  the 

51 ".  .  .  where  the  cause  is  transitory  and  the  plaintiff  a  resident  of  the  forum  state, 
the  convenience  to  the  court  would  seem  to  be  outweighed  by  its  duty  to  entertain 
actions  brought  by  citizens  of  the  state  of  which  the  court  is  an  arm."  Justice  Reed 
dissenting,  Koster  v.  Lumber  mens  Mutual  Co.,  330  U.S.  518,  535,  67  S.  Ct.  828,  837 
(1946). 

52  Barrett,  35  Calif.  L.  Rev.  410,  414  (1947). 

53  32  A.L.R.  6,  70. 

54  Foster,  44  Harv.  L.  Rev.  41,  61   (1930). 

55  Blair,  "The  Doctrine  of  Forum  Non  Conveniens  in  Anglo  American  Law,"  29  Col. 
L.  Rev.  I,  31  (1929)- 
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idea  is  by  no  means  original  with  our  own  courts.  Particularly  in  the 
Scottish  cases,  the  doctrine  has  a  history  of  extensive  application,  and 
almost  similarly  wide  usage  of  it  has  been  made  by  the  English  courts.®*' 

Through  the  years  the  New  York  courts  have  been  the  most  staunch 
adherents  to  the  view  that  a  court  has  inherent  powers  to  dismiss  actions 
on  causes  which  arose  outside  the  state  between  non-residents  of  the 
state;  i.e.,  which  seek  to  impose  on  its  jurisdiction  and  which  could 
more  conveniently  be  brought  in  the  courts  of  another  state.  On  the 
ground  that  the  New  York  application  of  the  rule  was  on  the  basis  of 
residence  and  not  of  citizenship,  the  courts  of  that  state  have  contended 
that  dismissal  of  inconvenient  actions  between  non-residents  was  not 
violative  of  the  privileges  and  immunities  clause.  This  distinction  was 
sustained  by  the  Supreme  Court  in  the  case  of  Douglas  v.  New  Haven 
R.  Co.'' 

Other  states  apply  the  doctrine  even  in  the  absence  of  any  statutory 
support,  though  such  states  seem  to  be  in  a  distinct  minority.  The  courts 
of  approximately  seven  states  definitely  adhere  to  the  doctrine,^^  and 
another  seven  have  indicated  that  they  might  apply  it  in  a  proper  case.°® 
Eleven  states  hold  the  rule  in  definite  disfavor*'"  while  the  balance  of 
the  states  have  not  considered  it,  insofar  as  is  revealed  by  published 
reports.  Utah  has  recently  shifted,  without  the  aid  of  statute,  into  the 
group  accepting  the  doctrine.®^ 

The  federal  courts  have  also  recognized  the  doctrine  of  forum  non 
conveniens.  In  1946  the  Supreme  Court  spoke  as  follows:  "This  Court, 
in  one  form  of  words  or  another,  has  repeatedly  recognized  the  existence 
of  the  power  to  decline  jurisdiction  in  exceptional  circumstances.  As 
formulated  by  Mr.  Justice  Brandeis,  the  rule  is  :  'Obviously,  the  proposi- 
tion that  a  court  having  jurisdiction  must  exercise  it,  is  not  universally 
true;  .  .  .  Courts  of  equity  and  of  law  also  occasionally  decline,  in  the 
interest  of  justice,  to  exercise  jurisdiction,  where  the  suit  is  between 
aliens  or  non-residents  or  where  for  kindred  reasons  the  litigation  can 
more  appropriately  be  conducted  in  a  foreign  tribunal.'  Canada  Malting 

5656  Yale  L.  J.  1235   (194?)  ;  29  111.  L.  Rev.  867,  870  (i935)- 

s'' 279  U.S.  377  (1929).  In  some  instances  the  application  of  the  New  York  view 
has  been  assisted  by  a  statute,  providing  that  non-residents  could  not  sue  foreign 
corporations  in  the  courts  of  New  York.  N.  Y.  Gen.  Corp.  Law,  §  225. 

58  Florida,  Louisiana,  Massachusetts,  N.  Hampshire,  N.  Jersey,  New  York,  and  Utah. 
Barrett,  35  Calif.  L.  Rev.  380,  388  (i947). 

59  Arkansas,  California,  Iowa,  Mississippi,  Oregon,  Vermont,  and  Washington.  Ibid. 

60  Alabama,  Connecticut,  Illinois,  Indiana,  Michigan,  Minnesota,  Missouri,  Nebraska, 
Ohio,  Texas,  and  Wisconsin.  Ibid. 

eiMooney  v.  Denver  and  R.G.W.R.  Co.,  221  P.  2d  628  (Utah)    (1950). 
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Co.,  Ltd.  V.  Paterson  Steamships,  Ltd.,  285  U.S.  413,  422-23."*'^  Recent 
federal  legislation  adopting  the  doctrine  has  now  superseded  these 
cases. "^ 

Thus  it  is  clear  that  the  majority  of  states,  which  have  either  not 
considered  the  doctrine  or  have  refused  to  recognize  it,  would  not  lack 
good  authority  for  shifting  their  position,  should  the  merits  of  the  rule 
seem  to  warrant  such  action,  though  the  method  of  achieving  the  shift 
will  necessarily  vary.  In  those  states  having  statutes  expressly  authorizing 
suits  between  non-residents  on  a  foreign  cause  of  action,  probably  the 
change  could  be  accomplished  only  by  legislation.  The  Ohio  Supreme 
Court  so  held,  under  statute*'*  providing  that,  "An  action  .  .  .  against 
a  non-resident  of  this  state,  or  a  foreign  corporation,  may  be  brought 
in  any  county  in  which  there  is  property  of,  or  debts  owing  to  the 
defendant,  or  where  such  defendant  is  found,  or  where  the  cause  of 
action  or  some  part  hereof,  arose."  The  Court  held  that,  "That  body 
[the  Ohio  legislature]  having  specifically  given  the  court  of  common 
pleas  jurisdiction  in  the  character  of  action  presented  in  this  case,  as 
set  forth  in  section  11276,  General  Code,  it  follows  that  the  rule  of 
discretionary  power  of  the  courts  to  entertain  jurisdiction,  applicable 
in  other  states,  does  not  apply  here.""  This  view  is  supported  by  the 
writer  of  an  annotation  in  A.L.R.  who  stated  that,  "It  seems  quite  clear 
that  when  the  statutes  of  a  state  expressly  authorize  suits  between  non- 
residents on  foreign  causes  of  action,  the  courts  cannot,  without  vio- 
lently construing  the  statutes,  hold  that  they  may  decline  jurisdiction 
because  of  reason  ah  inconvenienti."^^  Though  a  good  argument  may 
be  made  to  the  effect  that  such  a  statute  is  merely  permissible  in  its 
wording  and  that  the  courts  may,  on  their  own  initiative,  refuse  to 
entertain  such  jurisdiction  for  reasons  of  inconvenience,  the  courts  have 
not  taken  this  view. 

B.  Adoption  by  Legislation. 

I.  Federal  statute— U.S. C. A.  Title  28,  §  1404a. 

Mention  has  already  been  made  of  the  fact  that  the  federal  courts  had, 
independent  of  legislation,  come  to  regard  themselves  as  possessed  of 
the  power  to  dismiss  actions  which,  in  their  discretion,  could  more 
appropriately  be  tried  in  some  other  federal  district  court,  though  this 

62  Gulf  Oil  Corp.  V.  Gilbert,  330  U.S.  501,  504,  67  S.  Ct.  839,  841   (1946). 
63U.S.C.A.,  Tit.  28,  §  1404(a). 
6*  Ohio  Gen.  Code,  §  11276. 

65  Mallone  v.  Argentina,  123  Ohio  St.  Rep.  393,  175  N.E.  603,  604  (1931). 

66  32  A.L.R.  6,  40. 
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position  was  not  accepted  without  argument.  In  a  dissent  to  the  Gulf 
Oil  Corp.  case  in  1946,  Mr.  Justice  Black  was  joined  by  Mr.  Justice 
Rutledge  in  saying,  "No  such  discretionary  authority  to  decHne  to 
decide  a  case,  however,  has  before  today,  been  vested  in  federal  courts 
in  actions  for  money  judgments  deriving  from  statutes  or  common 
law.  To  engraft  the  doctrine  of  forum  non  conveniens  upon  statutes 
fixing  jurisdiction  and  proper  venue  in  the  district  courts  in  such  actions, 
seems  to  me  to  be  far  more  than  the  mere  filling  in  of  the  interstices  of 
those  statutes.""^ 

Any  such  doubt  as  to  the  power  of  the  federal  district  courts  was 
resolved  by  the  enactment  in  1948  of  section  1404(a)  of  the  new 
Judicial  Code. 

Section  1404.  Change  of  venue. 

(a)  For  the  convenience  of  parties  and  witnesses,  in  the  inter- 
est of  justice,®^  a  district  court  may  transfer  any  civil 
action  to  any  other  district  or  division  where  it  might 
have  been  brought. 

It  will  be  noted,  as  has  already  been  mentioned,  that  this  version  of 
forum  non  conveniens  differs  from  the  normal  in  that  here  the  disposi- 
tion of  the  action  is  a  transfer  rather  than  a  dismissal.  Of  course  a  num- 
ber of  problems  are  raised  by  such  transfer.^^  Must  the  district  court 
to  which  the  action  is  transferred  hear  the  case,  or  may  it  in  turn  refuse 
to  exercise  jurisdiction,  possibly  even  transferring  the  case  back  to  the 
initial  court,  leaving  the  plaintiff  in  an  admittedly  difficult  position?  In 
considering  whether  to  order  a  transfer,  suppose  the  court  discovers  that 
the  transferee  court  sits  in  a  state  in  which  the  law  applicable  to  the  case 
will  differ  from  the  law  of  the  court  considering  the  petition  for  trans- 
fer; can  the  transferring  court  be  assured  that  its  own  law  will  be 
applied  in  the  transferee  court ?^°  What  of  the  effect  of  this  section  on 

"330  U.S.  501,  515,  67  S.  Ct.  839,  846  (1946). 

68  The  same  criteria  as  those  laid  down  in  the  Gulf  Oil  case  are  apparently  adhered 
to  under  §  1404(a).  Kaufman,  Observations  on  Transfers  Under  Section  1404(a)  of 
the  New  Judicial  Code,  10  Federal  Rules  Decisions  595,  605  (1951).  The  Reviser's 
note  states  that  "Subsection  (a)  was  drafted  in  accordance  with  the  doctrine  of  forum 
non  conveniens.  .  .  ."  U.S.C.A.,  Tit.  28,  §  1404(a). 

In  the  case  of  Otto  v.  Hirl  et  ah,  89  F.  Supp.  72,  7^  (1950)  (S.D.  Iowa)  the  Court 
states  that,  "The  facts  here  are  in  accord  with  the  considerations  enumerated  in  Gulf 
Oil  Corp.  v.  Gilbert,  330  U.S.  501,  508  .  .  .  which  should  influence  a  court  to  allow 
a  transfer  under  section  1404(a).  .  .  ." 

6^  Though  no  more,  and  probably  fewer,  problems  are  raised  by  a  dismissal. 

"^^  Such  is  the  intimation  of  the  New  Mexico  District  Court  in  Greve  v.  Gibralter 
Enterprises  Inc.  85  F.  Supp.  410  (1949),  though  the  Court  did  not  rest  its  opinion  on 
this  ground ;  "It  appears  that  the  rule  should  be  that  the  legal  rights  of  the  parties  are 
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the  special  venue  statutes;  e.g.,  on  the  Federal  Employer's  Liability 
Act,  which  provides  that  the  venue  of  actions  under  such  Act  may  be 
brought  in  any  federal  district  court.  The  cases  have  answered  this 
particular  conflict  by  applying  section  1404(a)  to  even  such  special 
venue  cases/^  May  plaintiff  invoke  the  doctrine?  May  he  bring  his 
action  in  a  district  court  in  which  he  can  get  jurisdiction  over  the  de- 
fendant but  which  is  admittedly  "inconvenient,"  and  then  get  a  transfer 
to  a  court  which  is  more  convenient  but  in  which  jurisdiction  could  not 
have  been  obtained  initially?"  These  and  other  problems  have  arisen 
from  section  1404(a).  Since  they  have  not  for  the  most  part  been 
finally  resolved  by  the  Supreme  Court,  no  discussion  will  be  attempted 
here.^^ 

2.  State  statutes  having  effect  similar  to  forum  non  conveniens. 

Insofar  as  the  doctrine  of  forum  non  conveniens  is  concerned  with 
the  prevention  of  imposition  on  either  the  court  or  the  defendant  by 
the  bringing  of  an  action  in  an  inappropriate  forum,  some  state  statutes 
may  be  said  to  perform  a  somewhat  similar  function.  Chapter  70, 
section  2,  of  the  Illinois  Statutes  Annotated  provides :  ".  .  .  no  action 
shall  be  brought  or  prosecuted  in  this  State  to  recover  damages  for  a 
death  occurring  outside  this  State  where  a  right  of  action  for  such  death 
exists  under  the  laws  of  the  place  where  such  death  occurred  and  service 
of  process  in  such  suit  may  be  had  upon  the  defendant  in  such  place." 
Section  225  of  the  New  York  General  Corporation  Law  provides  that, 
"An  action  against  a  foreign  corporation  may  be  maintained  by  another 
foreign  corporation,  or  by  a  non-resident,  in  one  of  the  following  cases 
only  .  .  .  , "after  which  several  exceptions  are  listed,  including  the  situa- 
tion in  which  the  cause  of  action  arose  within  the  state.  Other  states  have 
legislation  requiring  that  where  a  cause  of  action  arises  within  the  state 
it  must  be  sued  upon  in  the  same  state.'^* 

determined  by  the  law  of  the  state  or  district  in  which  the  cause  originates.  In  other 
words,  a  change  of  venue  affects  the  place  of  trial  only.  ...  It  was  not  contemplated 
that  a  change  under  this  section  could  or  should  deprive  a  plaintiff  of  a  valid  legal 
right  existing  in  the  forum  in  which  he  rightfully  brought  his  action." 

'^^  Ex  parte  Collett,  337  U.S.  55,  69  S.  Ct.  944  (1949).  The  same  result  obtains  as 
to  civil  actions  under  the  Sherman  Act.  U.S.  v.  National  City  Lines  Inc.  2>2>7  U.S.  78, 
69  S.  Ct.  955  (1949). 

■^2  The  cases  are  split  on  this  at  present.  See  28  N.Car.  L.  Rev.  61  (1950).  Of  course 
this  problem  is  not  encountered  where  forum  non  conveniens  involves  dismissal  rather 
than  transfer. 

"Analyses  appear  in  63  Harv.  L.  Rev.  708  (1950),  33  Minn.  L.  Rev.  536  (i949) 
and  29  N.Car.  L.  Rev.  61   (1950). 

^*  Foster,  43  Harv.  L.  Rev.  1217,  1240  (1930)  says  these  statutes  have  little  effect 
on  the  courts  of  other  states  which  are  asked  to  entertain  these  actions. 
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These  statutes  have  one  serious  defect  in  that  they  make  no  allowance 
for  the  situation  where,  even  though  the  connection  of  the  action  to  the 
forum  which  is  being  asked  to  hear  it  is  remote,  still  the  interest  of  the 
parties  and  witnesses  may  be  seriously  impaired  if  selection  of  another 
forum  is  required.  The  variety  of  situations  which  may  result  in  an 
action  being  brought  in  a  jurisdiction  in  which  the  cause  of  action  did 
not  arise  and  in  which  the  parties  do  not  reside,  is  so  great  that  any 
rigid  rule  such  as  those  noted  above  must  be  expected  from  its  very 
nature  to  work  injustice  in  some  cases. 

However,  the  inflexible  quality  of  the  solution  these  statutes  supply 
to  the  problem  of  imposition  on  courts  and  parties  by  bringing  an  action 
in  an  inappropriate  forum,  is  not  the  only  answer,  other  alternatives 
might  better  be  employed.  As  has  been  noted  the  federal  courts  provide 
for  transfer  of  such  actions  to  other  courts  in  the  discretion  of  the 
trial  court.  Of  course,  this  solution  is  not  available  to  state  courts  with- 
out the  addition  of  some  reciprocal  feature,  or  the  signing  of  some  sort 
of  compact  between  the  two  states  in  question — that  in  which  the  trans- 
feror court  is  sitting  and  that  in  which  the  transferee  court  is  sitting.  A 
more  likely  way  of  achieving  the  desired  flexibility  would  seem  to  lie 
in  a  more  widespread  adoption  of  the  doctrine  of  forum  non  conveniens, 
involving  a  mere  dismissal  of  the  action  without  prejudice.  Of  course, 
all  of  these  suggested  methods  of  overcoming  the  rigidity  of  the  above- 
mentioned  statutes  through  the  use  of  forum  non  conveniens  depend 
on  the  exercise  of  discretion  by  the  trial  judge.  Thus,  no  more  can  be 
expected  of  such  a  solution  than  the  trial  judges  would  put  into  it;  if 
the  discretion  were  wisely  exercised  the  doctrine  should  provide  a  solu- 
tion preferable  to  legislation  which  would  attempt  to  cover  specific 
circumstances  and  would  therefore  depend  on  the  foresight  of  the  legis- 
lature into  an  infinite  variety  of  situations.  One  writer'^^  has  aptly 
stated  the  argument  in  favor  of  a  grant  of  discretion  to  the  trial  court 
as  follows :  "For  certain  purposes,  hard  and  fast  mechanical  rules 
eventually  become  unsuitable  and  inadequate.  Insofar  as  our  present 
problem  is  concerned,  it  is  obvious  that  the  complexity  of  new  situations 
must  progressively  increase.  There  is  only  one  sufficiently  elastic  method 
of  assuring  adjustment  and  that  is  by  reposing  the  determination  of 
border-line  situations  in  the  discretion  of  the  court.  It  may,  at  first 
sight,  seem  unfair  to  subject  a  case  to  such  an  ever-uncertain  final  veto, 
but  the  field  of  its  application  is  very  limited  and  refers  solely  to  the 
question  of  whether  the  forum  is  an  appropriate  one.  This  does  not 

''^  Dainow,  "The  Inappropriate  Forum,"  29  111.  L.  Rev.  867,  870  (1935). 
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leave  too  wide  a  gap  of  uncertainty  and  instability,  and  furthermore, 
numerous  buoys  become  placed  by  judicial  decision  to  pilot  that 
discretion." 

How  may  the  doctrine  of  forum  non  conveniens  be  incorporated  into 
the  procedure  of  a  state?  There  would  seem  to  be  no  compelling  reason 
why,  in  those  states  in  which  the  courts  have  not  yet  spoken  on  the 
matter,  the  courts  could  not  adopt  the  doctrine  on  their  own  initiative, 
unless  existing  legislation^*^  prevented  it.  States  in  which  the  courts 
have  expressly  rejected  the  doctrine  might  feel  the  need  for  specific 
legislation  to  effect  this  change. 

3.  Recent  North  Carolina  legislation. 

North  Carolina  has  been  listed  as  one  of  the  states  whose  courts 
have  rejected  the  doctrine  of  forum  non  conveniens.'''^  It  is  understood 
from  personal  correspondence  with  a  North  Carolina  attorney  that  on 
at  least  one  occasion  a  trial  judge  in  the  State  has  stated  that  if  he  had 
the  power^®  he  would  dismiss  the  action  before  him  for  the  reason  that 
neither  of  the  parties  resided  within  the  state  and  the  cause  of  action 
did  not  arise  there. 

To  meet  this  want  of  power  the  legislature  of  North  Carolina  recently 
enacted  the  following  statute: 

Sec.  I -87. 1,  North  Carolina  General  Statutes.  (C.676,  1949 
Session  Laws) 

Dismissal  of  action  arising  out  of  state  when  parties  are 
non-residents. 

For  the  convenience  of  parties  and  witnesses  and  in  the  in- 
terest of  justice,  any  judge  of  any  court  in  this  state  may 
dismiss  without  prejudice  any  civil  action  over  which  such 
court  has  jurisdiction  if  the  court  shall  find  that : 

( 1 )  The  cause  of  action  arose  out  of  the  state,  and 

(2)  The  defendant  is  a  non-resident  of  this  state,  and 

(3)  The  plaintiff  is  a  non-resident  of  this  state  or  the  de- 
ceased person  in  behalf  of  whose  estate  the  action  has 
been  instituted  was  at  the  time  of  his  death  a  non- 
resident of  this  state. 

In  explaining  the  reason  he  introduced  this  bill  into  the  North  Caro- 
lina Senate,  Mr.  John  C.  Rodman  suggests  consideration  of  a  hypotheti- 

'■6  Supra,  note  50. 

77  Barrett,  35  Calif.  L.  Rev.  380,  388  (i947)- 

78  Probably  the  Court's  determination  that  it  did  not  have  power  thus  to  dismiss  was 
based  on  the  case  of  McDonald  v.  MacArthur,  154  N.C.  95,  69  S.E.  832  (1910),  though 
in  that  case  the  cause  of  action  arose  in  the  state. 
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cal  case  in  which  a  person  was  injured  in  a  railroad  accident  in  Richmond, 
Virginia,  and  in  which  the  railroad  was  a  Virginia  corporation,  but 
with  lines  in  North  Carolina  and  other  states.  He  suggests  that  since 
Richmond  is  generally  recognized  as  a  "railroad  town,"  plaintiff's 
attorney  would  probably  feel  that  his  verdict  there  would  not  be  as  large 
as  in  some  other  jurisdiction.  Thus,  suppose  suit  was  brought  in  Wake 
County,  North  Carolina.  Trial  in  the  Superior  Court  there  would  prob- 
ably cost  the  people  of  the  County  about  $400  a  day.  Mr.  Rodman  states 
that  in  this  situation,  where  neither  party  was  a  resident  of  North 
Carolina  and  the  cause  of  action  did  not  arise  there,  the  proponents  of 
the  above  quoted  legislation  felt  that  there  was  no  reason  why  any 
county  in  North  Carolina  should  be  taxed  with  the  expense  of  such  a 
trial. 

This  statute  seems  to  put  North  Carolina  about  midway  between  the 
two  extremes  of  philosophy  underlying  adoption  and  application  of  the 
doctrine  of  forum  non  conveniens.  In  requiring  that  the  parties  be  non- 
residents and  that  the  cause  of  action  have  arisen  outside  the  state,  the 
legislature  has  given  voice  to  the  opinion  that  imposition  upon  its  courts 
by  persons  in  no  way  contributing  to  their  support  is  to  be  required 
before  the  court  can  exercise  discretion  in  dismissing  actions ;  had  the 
sole  interest  of  the  legislature  been  in  the  convenience  of  the  parties  and 
witnesses,  the  courts  might  have  been  given  discretion  to  dismiss  any 
action  where  the  convenience  of  parties  and  witnesses  would  be  served, 
regardless  of  the  place  of  origin  of  the  cause  of  action  or  the  residence 
of  the  parties.''^  On  the  other  hand,  if  convenience  to  the  court  had  been 
the  only  concern  of  the  legislature,  a  flat  denial  of  access  to  North  Caro- 
lina courts  by  non-residents  on  a  cause  of  action  arising  out  of  the  state 
would  have  been  in  order.  Instead  the  court  was  given  discretion,  to  be 
based  on  the  convenience  of  parties  and  witnesses  and  the  interest  of 
justice,  recognizing  that  situations  may  well  arise  in  which,  even  though 
the  cause  of  action  arose  outside  the  state  and  the  parties  are  not  resi- 
dents of  the  state,  the  courts  should  nevertheless  be  able  to  assume 
jurisdiction  in  the  interest  of  justice. 

One  particularly  troublesome  problem  arises  from  this  statute,  how- 
ever. It  has  already  been  noted  that  corporations  doing  business  over  a 
large  area  and  thus  subject  to  suit  in  many  states  are  the  most  frequent 
targets  for  the  type  suit  which  is  brought  principally  for  harassment  in 
a  state  so  far  removed  from  the  place  where  the  cause  of  action  arose 

^^  This  would  be  an  extreme  position,  rarely  followed.  Most  courts  applying  forum 
non  conveniens  refuse  to  do  so  if  either  of  the  parties  resides  in  or  the  cause  of  action 
arose  in  the  jurisdiction. 
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as  to  force  the  defendant  to  settle  out  of  court,  regardless  of  the  merits 
of  the  plaintiff's  case.  This  would  be  no  less  true  in  North  Carolina  than 
in  other  states,  for  North  Carolina  requires  that  "every  corporation 
having  property  or  doing  business  in  this  State,  whether  incorporated 
under  its  laws  or  not,  shall  have  an  officer  or  agent  in  the  State  upon 
whom  process  in  all  actions  or  proceedings  against  it  can  be  served."^" 
As  to  what  constitutes  "doing  business,"  the  North  Carolina  Supreme 
Court  has  observed  that,  "Whether  defendant,  on  the  day  the  alleged 
liability  for  damages  was  incurred,  was  engaged  in  business  activities 
within  the  State,  and  thus  was  validly  served  with  process  under  this 
section,  is  a  question  of  due  process  of  law  under  the  Constitution  of 
the  United  States,  which  must  be  determined  in  harmony  with  the 
decisions  of  the  Supreme  Court  of  the  United  States."*^  These  require- 
ments of  "presence"  which  are  necessary  to  satisfy  due  process  were 
stated  by  the  United  States  Supreme  Court  in  the  International  Shoe 
Case  in  1945,®^  which  case  considerably  broadened  the  activities  which 
the  court  will  hold  to  constitute  sufficient  "presence"  or  "doing  business" 
to  satisfy  due  process.  In  fact,  it  seems  likely  that  little  more  than  the 
solicitation  of  business  within  a  state  will  now  be  held  to  constitute 
sufficient  "doing  business,"®^  and  make  possible  the  service  of  process 
on  a  corporate  defendant  thus  engaged. 

Under  these  circumstances,  with  corporate  defendants  being  subject 
to  suit  in  North  Carolina,  though  they  are  not  in  any  particularly  close 
association  with  the  State,  it  might  be  assumed  that  relief  for  the  cor- 
porate defendants  was  one  of  the  principal  motivating  factors  behind 
the  passage  of  this  legislation  giving  the  court  the  power  to  dismiss 
actions  "for  the  convenience  of  parties  and  witnesses  and  in  the  interest 
of  justice.  .  .  ."  However,  the  statute  requires  that  both  plaintiff  and 
defendant  be  "non-residents."  When  is  a  corporation  a  "non-resident?" 
In  1948  the  North  Carolina  Supreme  Court  quoted  with  approval  the 
following  statement;  "For  purposes  of  venue  of  the  state  courts,  it  is 
quite  generally  held  that  domesticated  foreign  corporations  are  residents 
of  the  state  in  which  they  have  been  domesticated."^*  If  this  broad  state- 
ment were  applied  to  the  situation  at  hand,  all  domesticated  foreign 
corporations  would  be  deemed  residents  of  the  State,  just  as  are  do- 
so  N.  Carolina  Stat.  Ann.,  §55-38. 

81  Harrison  v.  Corley,  226  N.C.  184,  37  S.E.  2d  489  (1946). 

82  International  Shoe  Co.  v.  Washington,  326  U.S.  310,  66  S.  Ct.  154  (i945)- 

83  16  U.  of  Chicago  L.  Rev.  523,  526  (1949). 

8*  Hill  V.  Atlantic  Greyhound  Corp.,  229  N.C.  728,  729,  51  S.E.  2d  182,  185   (i949) 
quoting  from  126  A.L.R.  1510. 
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mestic  corporations.  Under  North  Carolina  statutes,  "Every  foreign 
corporation  before  being  permitted  to  do  business  in  this  State,  insur- 
ance companies  excepted,  shall  file  in  the  office  of  the  Secretary  of  State 
a  copy  of  its  charter  or  articles  of  agreement  .  .  .  ,  the  principal  office 
in  this  state,  the  name  of  the  agent  in  charge  of  such  office,  the  character 
of  the  business  which  it  transacts,  and  the  names  and  post-office  address 
of  its  officers  and  directors. "^°  This  filing  procedure  is  called,  at  another 
point  in  the  statute,  "domestication"  of  a  foreign  corporation.  Thus, 
any  corporation  "doing  business"  in  North  Carolina  must  be  domesti- 
cated, and  domesticated  corporations  are,  "for  purposes  of  venue  .  .  . 
residents  of  the  state.  .  .  ."  As  to  what  constitutes  "doing  business," 
the  same  criteria  noted  earlier^®  employed  in  determining  whether  a 
corporation  is  "doing  business"  so  as  to  require  designation  of  an  officer 
within  the  state  to  receive  service  of  process  under  section  55-38  seem 
to  apply. 

Thus  a  corporation  will  be  deemed  to  be  "doing  business"  within  the 
State,  both  for  purposes  of  the  requirement  that  an  agent  for  service 
of  process  be  appointed,  and  for  the  requirement  that  steps  necessary 
to  effect  a  "domestication"  be  taken,  even  though  the  corporation  is 
engaged  in  only  very  limited  activities  within  the  State — possibly  no 
more  than  solicitation  of  business.  If  it  is  "doing  business"  within  the 
state  the  corporation  must  on  the  one  hand  open  the  door  to  suits  against 
it  in  the  State  by  appointing  an  agent  in  the  State  to  receive  service  of 
process,  and  on  the  other  hand  it  must  "domesticate"  itself  and  thereby 
be  treated  for  venue  purposes  as  a  "resident."  However,  once  classi- 
fied as  a  "resident,"  the  corporation  is  excluded  from  the  benefits  of  the 
forum  non  conveniens  statute,  for  the  courts  can  dismiss  on  forum  non 
conveniens  grounds  under  the  statute  only  if  the  parties  are  both  "non- 
residents." The  forum  non  conveniens  statute  renders  the  corporation 
no  less  subject  to  being  sued  in  a  state  in  which  defense  of  the  action 
would  be  inconvenient,  and  at  the  same  time  does  not  give  it  protection 
from  this  abuse  of  the  plaintiff's  choice  of  trial  which  motivated  the 
legislature  to  seek  alleviation  through  passage  of  the  statute  in  question. 
Under  the  present  statutes  and  decisions  it  appears  that  the  only  corpora- 
tions which  can  be  considered  "non-resident"  are  those  which,  though 
subject  to  suit  in  North  Carolina  under  section  55-38^'^  by  reason  of 
ownership  of  property  therein  are  nevertheless  not  "doing  business" 

85  N.  Carolina  Stat.  Ann.,  §S5-ii8. 

86  See  text  at  note  81,  supra. 

87  "every  corporation  having  property  ...  in  this  State  .  .  .  shall  have  an  officer  or 
agent  in  the  State  upon  whom  process  .  .  .  can  be  served." 
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in  the  State  so  as  to  require  "domestication"  under  section  55-118. 
Clearly  this  would  leave  the  courts  of  the  State  without  power  to  dis- 
miss actions  against  a  group  of  potential  party  defendants  which  the 
legislature  surely  intended  to  include  within  the  terms  of  the  statute. 

This  omission  in  the  North  Carolina  statute  can  be  corrected  by 
amending  the  statute  to  read  as  follows : 

Dismissal  of  action  arising  out  of  state  when  parties  are 
non-residents. — For  the  convenience  of  parties  and  witnesses 
and  the  interest  of  justice,  any  judge  of  any  court  in  this  state 
may  dismiss  without  prejudice  any  civil  action  over  which  such 
court  has  jurisdiction  if  the  court  shall  find  that: 

(i)   The  cause  of  action  arose  out  of  the  state,  and 

(2)  The  defendant  is  a  non-resident  of  this  state,  or  a  for- 
eign corporation,  whether  domesticated  or  not,  subject 
to  suit  in  this  state,  and 

(3)  The  plaintiff  is  a  non-resident  of  this  state,  or  a  for- 
eig7i  corporation,  whether  domesticated  or  not,  subject 
to  suit  in  this  state,  or  the  deceased  person  in  behalf 
of  whose  estate  the  action  has  been  instituted  was  at 
the  time  of  his  death  a  non-resident  of  this  state. 

States  other  than  North  Carolina  contemplating  adoption  of  forum 
non  conveniens  by  statute  may  or  may  not  require  these  suggested 
amendments  to  a  statute  of  the  North  Carolina  type  in  order  to  assure 
coverage  of  the  foreign  corporation  doing  business  within  the  state.  In 
the  case  of  the  North  Carolina  statute  we  were  troubled  by  the  "do- 
mesticated" foreign  corporation.  However,  many  states  do  not  require 
that  a  foreign  corporation  be  "domesticated"  in  order  to  "do  business" 
within  the  state,  but  rather  merely  license  the  corporation  to  operate 
within  the  state.®®  Under  such  conditions  quite  possibly  the  state  in 

S8  "Many  of  the  states,  however,  go  beyond  mere  Hcensing  or  regulation,  and,  in 
the  statutes  or  constitution,  provide  for  the  adoption  by  the  state  of  foreign  corporations 
or  certain  classes  thereof,  such  as  railroad  or  public  service  corporations,  by  requiring 
that  such  corporations  shall  become  domestic  corporations,  in  legal  effect  at  least, 
before  doing  business  in  the  state.  This  is  usually  termed  'domestication.'  In  this  con- 
nection it  should  be  noted  that  the  term  'domestication'  is  not  always  used  by  the  courts 
in  the  same  sense.  Most  frequently  it  is  used  in  a  general  and  comprehensive  sense  to 
signify  any  statutory  or  constitutional  process  by  which  a  state  undertakes  to  eiYect  a 
change  in  the  status  of  a  foreign  corporation  from  that  of  a  foreign  to  that  of  a  domestic 
corporation,  in  legal  effect  and  for  local  purposes  at  least.  ...  It  seems  to  be  unques- 
tioned that  a  domesticated  foreign  corporation  is  to  be  regarded  in  all  respects  as  a 
domestic  corporation  for  suit  purposes,  including  jurisdiction  and  venue,  in  the  state 
courts  of  the  domesticating  state."  17  Fletcher  Cyclopedia  Corporations  38,  39,  63.  It 
may  be  questioned  whether  the  North  Carolina  "domesticating"  statute  actually  accomp- 
lishes a  domestication  rather  than  a  mere  licensing.  However,  the  North  Carolina  courts 
seem  agreed  that  the  effect  of  the  domesticating  statute  is  such  as  to  make  the  corpora- 
tion complying  therewith  a  "resident"  for  venue  purposes. 
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question  would  not  regard  the  foreign  corporation  operating  within  its 
boundaries  under  a  mere  license  as  a  resident  of  the  state.  If  this  were 
the  case,  the  use  of  the  term  "non-resident"  as  it  appears  in  the  North 
Carolina  statute,  would  be  adequate  to  cover  all  but  domestic  corpora- 
tions— the  result  presumably  contemplated  by  the  statute.  However,  for 
the  sake  of  clarity  the  statute  might  well  be  made  specific  even  in  such 
states.  The  courts  are  not  given  the  power  to  decline  to  exercise  juris- 
diction if  the  plaintiff  or  defendant  is  a  resident  of  North  Carolina.  At 
what  time  is  this  residence  to  be  determined ;  at  the  time  of  the  arising 
of  the  cause  of  action,  or  at  the  time  of  institution  of  suit?  Presumably 
the  statute  contemplates  the  latter,  since  the  statute  speaks  in  the  present 
tense.  Thus,  if  plaintiff  is  a  non-resident  at  the  time  of  the  arising  of 
the  foreign  cause  of  action,  but  establishes  residence  in  North  Carolina 
in  order  to  be  assured  of  being  able  to  sue  in  that  State,  under  the  word- 
ing of  the  statute  the  court  would  not  be  able  to  decline  jurisdiction, 
even  though  all  the  other  factors  which  would  lead  the  court  to  dismiss 
the  action  on  grounds  of  forum  non  conveniens  are  present.  In  this 
circumstance  the  New  York  courts  have  looked  to  the  nature  of  the 
claimed  residence  of  the  parties  and  have  required  that  such  residence 
be  bona  fide  and  not  merely  for  the  purpose  of  taking  advantage  of  the 
applicable  statute.^^  Thus,  it  seems  unlikely  that  the  courts  would  let 
themselves  be  pulled  into  such  a  hard  and  fast  adherence  to  the  literal 
language  of  the  statute  as  has  been  suggested  above,  but  rather  would 
require  a  bona  fide  residence  in  order  to  preclude  the  court  from  having 
the  discretionary  power  to  apply  forum  non  conveniens — not  a  residence 
merely  for  the  purposes  of  the  action  at  hand. 

Though  the  statute  is  not  specific  on  the  point,  presumably  the  court 
may  exercise  its  discretion  and  dismiss  on  its  own  motion.  But  what  if 
the  defendant  does  not  want  the  action  dismissed  only  to  be  brought  in 
the  courts  of  another  state?  Probably  in  this  case  it  would  be  up  to  the 
court  to  determine  whether  the  imposition  on  the  court  was  sufficiently 
against  the  "interest  of  justice"  to  outweigh  the  wishes  of  the  parties. 

Would  the  action  of  the  court  in  dismissing  or  refusing  to  dismiss  on 
grounds  of  forum  non  conveniens  entitle  the  dissatisfied  party  to  an 
immediate  review  of  the  action?  Speaking  of  federal  forum  non  cow- 
^/^mVwj  previous  to  section  1404(a),  Braucher  suggests^"  that  ".  .  .  an 

8^  The  applicable  statute  in  this  case  was  Sec.  225  of  the  New  York  General  Corpora- 
tion Law,  denying  non-residents  the  right  to  sue  foreign  corporations  in  New  York 
courts  on  causes  of  action  which  arose  outside  the  state.  Gregonis  v.  P.  and  R.  Coal 
and  Iron  Co.,  235  N.Y.  152,  154,  139  N.E.  222  (1923). 

so  60  Harvard  L.  Rev.  908,  938  (1947). 
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order  refusing  to  dismiss  or  stay  under  the  doctrine  of  forum  non  con- 
veniens is  probably  interlocutory  and  not  appealable  in  the  ordinary 
case  since  the  order  is  based,  not  on  equitable  powers,  but  on  the  power 
of  any  court  to  resist  imposition  on  its  jurisdiction.  If  the  doctrine  is 
applied,  however,  the  normal  result  at  present  is  dismissal,  which  is 
appealable  as  a  'final  decision.'  "  [Emphasis  added].  Cases  under  sec- 
tion 1404(a)  have  dealt  with  this  problem,  but  the  fact  that  the  order 
there  is  for  transfer  rather  than  dismissal  has  made  the  analysis  some- 
what different.  The  various  Courts  of  Appeal  have  differed  as  to  the 
result  when  the  motion  to  transfer  is  granted  and  such  order  is  appealed. 
The  Court  of  Appeals  for  the  Fourth  Circuit  has  held  such  an  order 
not  appealable,  ".  .  .  on  the  ground  that  the  order  transferring  the 
case  is  not  in  final  order  from  which  an  appeal  lies  under  28  U.S.C.A. 
Section  1291."^^  The  court  did  state,  however,  that  the  result  would 
have  been  different  if  the  order  appealed  from  had  been  one  of  dismissal 
rather  than  of  transfer.  "A  dismissal  in  application  of  this  or  any  other 
principle  puts  an  end  to  the  action  and  hence  is  final  and  appealable."®^ 
The  Court  of  Appeals  of  the  Second  Circuit  has  held  that  an  order  of 
transfer,  though  not  appealable,  might,  in  exceptional  circumstances,  be 
reviewable  by  mandamus.''^ 

It  is  as  to  cases  in  which  the  transfer  is  denied  that  section  1404(a) 
cases  become  relevant.  Here  the  differences  between  transfer  and  dis- 
missal are  less  pronounced — defendant  asks  that  the  case  in  question  be 
taken  away  from  the  forum  presently  entertaining  jurisdiction,  on  the 
ground  that  trial  in  the  forum  would  be  inconvenient.  Denial  of  a  mo- 
tion to  this  effect  leaves  defendant  under  the  burden  of  defending  the 
case  in  the  allegedly  inconvenient  forum,  whether  the  action  would  have 
been  transferred  or  dismissed  had  his  motion  been  granted.  Thus,  the 
opinion  of  the  Court  of  Appeals  of  the  Second  Circuit  that,  though  "the 
order,  refusing  to  direct  the  transfer  pursuant  to  28  U.S.C.A.  Sec. 
1040(a),  is  interlocutory  and  not  appealable,"  nevertheless  "this  [is] 
the  kind  of  interlocutory  order  with  which  this  court  can  properly  deal 
by  way  of  .  .  .  [mandamus],  since  should  the  petitioners — the  defend- 
ants— finally  lose  on  the  merits  below,  any  error  in  the  interlocutory 
order  would  probably  be  incorrectible  on  appeal,  for  petitioners  could 
hardly  show  that  a  different  result  would  have  been  reached  had  the  suit 
been  transferred.""*  Though  of  course  variations  in  grounds  for  appeal 

^1  Jiffy  Lubricator  Co.  v.  Stewart-Warner  Corporation,  177  F.  2d  360,  361  (1949). 

92  Id.  at  362. 

93  Magnetic  Engineering  and  Manufacturing  Co.  v.  Dings  Manufacturing  Co.,  178 
F.  2d  866  (1950). 

9*  Ford  Motor  Co.  v.  Ryan,  182  F.  2d  329,  330  (1950). 
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would  make  this  analysis  incapable  of  direct  application  to  a  state  forum 
non  conveniens  statute, ^^  the  ideas  expressed  should  be  of  some  use  to 
a  state  court  which  found  itself  faced  with  an  appeal  on  these  grounds. 
However,  a  much  more  satisfactory  procedure  for  resolving  the  question 
of  appealability  would  be  to  provide  explicitly  in  the  statute  that  both 
orders  dismissing  and  orders  refusing  to  dismiss  are  subject  to  appeal. 

V.  Effectiveness  of  Forum  Non  Conveniens  in  its  Various 
Forms,  Particularly  the  New  North  Carolina  Legislation 

Once  a  state  court  has  determined,  or  the  legislature  has  determined 
for  it,  that  thenceforth  it  will  apply  the  doctrine  of  forum  non  con- 
veniens in  appropriate  cases,  only  one  or  two  other  questions  remain  for 
decision ;  what  circumstances  will  prompt  it  to  apply  the  doctrine,  and 
what  disposition  is  to  be  made  of  cases  in  which  the  doctrine  is  applied? 

As  to  the  first  question,  it  has  already  been  observed  that  the  view 
taken  by  a  court  of  the  purpose  of  the  doctrine  will  dictate  the  factors 
it  will  emphasize  in  granting  or  rejecting  a  plea  of  forum  non  con- 
veniens; whether  the  convenience  of  the  court,  or  the  convenience  of 
the  parties  and  witnesses,  or  of  all  concerned — court,  parties,  and  wit- 
nesses, is  to  predominate.  Seemingly  North  Carolina  has  chosen  to 
attempt  to  serve  the  convenience  of  all ;  a  more  difficult  choice  certainly, 
but  a  wise  one. 

Not  entirely  separable  from  the  first  question  is  the  question  of  what 
disposition  of  the  case  will  be  made  in  the  event  the  court  agrees  that 
the  forum  is  inappropriate.  What  courses  are  open  to  the  court  which 
decides  that  it  should  not  exercise  jurisdiction  on  grounds  of  forum  non 
conveniens  f  It  can  dismiss.  Though  out  and  out  dismissal  has  a  finality 
about  it  which  might  often  lead  to  injustice  if  it  were  ordered  indis- 
criminately, the  court  will  probably  be  cognizant  of  this  possible  hard- 
s'General  Statutes  of  North  Carolina,  Section  1-277.  "Appeal  from  superior  court 
judge.— An  appeal  may  be  taken  from  every  judicial  order  or  determination  of  a  judge 
of  a  superior  court,  upon  or  out  of  term,  which  affects  a  substantial  right  claimed  in 
any  action  or  proceeding  .  .  ." 

Editor's  note — "Although  under  this  section  the  right  of  appeal  is  very  broad,  the 
Supreme  Court  is  inclined  to  think  that  much  inconvenience  and  delay  is  occasioned  by 
the  practice  of  appealing  from  orders,  at  every  stage  of  the  case,  on  objections  vi^hich 
the  party  aggrieved  could  avail  himself  of  after  issue,  as  well  as  at  the  first  steps  in  the 
proceedings." 

The  North  Carolina  Supreme  Court  has  held  that,  "The  refusal  of  a  motion  to  dismiss 
an  action  is  not  appealable,  but  the  defendant  should  enter  his  exceptions  and  appeal 
from  the  final  judgment  should  it  be  against  him.  .  .  .  But  the  allowance  of  the  motion 
to  dismiss  is  final,  and  of  course  appealable."  F.  C.  Clements  v.  The  Southern  Railway 
Co.,  179  N.C.  225,  102  S.E.  399  (1920). 


384  CURRENT  TRENDS  IN  STATE  LEGISLATION 

ship  and  be  rather  careful  in  examining  the  bearing  which  such  action 
may  have  on  the  parties.  At  least  this  seems  to  be  the  conclusion  which 
one  must  reach  in  examining  the  cases  in  those  states  which  presently 
recognize  the  doctrine."^  Whichever  emphasis  the  court  recognizes,  the 
convenience  of  the  court  or  the  convenience  of  the  parties  and  witnesses, 
before  ordering  dismissal  all  seem  to  exercise  extreme  care  in  assuring 
themselves  that  plaintiff  will  not  be  barred  from  bringing  the  action  in 
any  other  jurisdiction.  In  fact,  the  common  law  doctrine  required  a 
showing  by  defendant  of  another  available  forum  before  the  court  would 
dismiss. ^^  Thus  it  should  not  be  assumed  merely  because  the  court  is 
given  a  power  to  dismiss,  that  such  power  will  be  exercised  without 
regard  for  the  effects  of  such  dismissal  on  the  plaintiff's  ability  to 
prosecute  his  action  elsewhere.  If  hardship  will  result,  and  if  such  fact 
is  called  to  the  attention  of  the  court,  it  would  seem  unlikely  that  the 
discretion  to  dismiss  would  be  exercised.  Though  this  will  mean  that 
in  some  cases,  even  though  there  is  inconvenience  such  as  would  prompt 
the  court  to  grant  a  transfer  on  grounds  of  forum  non  conveniens,  still 
this  inconvenience  is  not  sufficient  to  overbalance  the  possible  ill  effects 
on  the  plaintiff  if  the  action  is  dismissed.  Thus,  forum  non  conveniens 
would  not  be  as  extensively  employed  as  it  might  be  if  transfer  were 
open  to  the  court.  However,  this  slightly  restricted  use  of  the  doctrine 
should  enable  the  court  to  eliminate  the  major  abuses  to  itself  and 
parties  defendant  occasioned  by  the  wide  choice  lodged  in  plaintiff  in 
choosing  the  place  of  trial. 

Of  course,  if  it  were  possible  for  the  court  to  rid  itself  of  all  cases 
in  which  a  more  appropriate  forum  existed,  such  a  result  would  be 
desirable.  In  the  federal  courts  such  a  result  is  achieved  under  section 
1404(a)  by  the  use  of  a  transfer  of  the  action  rather  than  a  dismissal, 
and  the  same  is  true  of  the  discretion  often  given  state  courts  to  trans- 
fer actions  to  other  courts  within  the  state  where  a  trial  free  from  local 
prejudice,  etc.  can  be  had.®*  Possibly  a  reciprocal  provision  could  be 
attached  to  a  statute  of  the  North  Carolina  type,  to  the  effect  that  the 
courts  of  North  Carolina  would  entertain  actions  which  a  court  of  state 
X  decided  could  more  conveniently  be  tried  in  North  Carolina  than  in 
state  X,  (due  to  the  fact  that  one  of  the  parties  resides  in  North  Caro- 
lina or  the  cause  of  action  arose  in  North  Carolina,  while  neither  is  true 

^^  ".  .  .  all  cases  held  that  jurisdiction  must  be  assumed  if  the  defendant  is  not 
subject  to  process,  or  the  statute  of  limitations  has  run  in  the  state  he  claims  is  more 
appropriate."  Barrett,  35  Calif.  L.  Rev.  380,  420  (1947). 

9^  Blair,  29  Col.  L.  Rev.  i,  33  (1929). 

S8  Foster,  44  Harv.  L.  Rev.  41,  47  (1930). 
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of  state  X)  on  the  same  basis  as  such  action  would  be  entertained  in 
state  X,  if  state  X  would  reciprocate  as  to  actions  which  the  courts  of 
North  Carolina  determine  to  have  been  inappropriately  brought  in 
North  Carolina  rather  than  in  state  X.  Such  a  reciprocal  statute  would, 
in  effect,  make  it  possible  for  the  courts  of  one  state  to  transfer  actions 
to  states  having  reciprocal  provisions.  However,  the  problems  implicit 
in  such  a  solution  to  the  problem  would  be  so  numerous  as  to  make  its 
realization  unlikely  if  not  unwise.  Chief  among  such  problems  would 
be  the  fact  that  the  finding  that  the  forum  was  inappropriate  would  still 
be  a  matter  for  the  court's  discretion.  Having  noted  the  diversity  of  the 
criteria  used  in  exercising  this  discretion,  state  X  could  not  assure 
itself  that  discretion  in  the  reciprocating  states  would  not  be  exercised 
so  as  to  throw  an  undue  burden  on  its  courts.  If  there  were  a  feeling 
that  an  unjustified  number  of  cases  were  being  "transferred"  under  the 
reciprocal  statute,  forum  non  conveniens  might  become  no  more  than 
a  matter  of  retaliatory  action — admittedly  an  unhealthy  condition. 

More  plausible  than  such  reciprocal  transfer  provisions  would  be  a 
solution  involving  the  attaching  of  conditions  to  the  dismissal.  The 
possibilities  along  these  lines  have  already  been  well  considered  by 
several  writers. ®®  Foster's  analysis  merits  repetition  here. 

The  dismissal  may  then  be  conditional  on  the  defendant's 
stipulating  to  admit  service  and  waive  all  objections  to  pro- 
ceeding in  the  state  he  contends  is  more  appropriate,  agree- 
ing if  necessary  to  waive  the  Statute  of  Limitations,  and 
making  such  other  stipulations  as  may  be  essential  in  order 
that  the  dismissal  may  operate  for  all  practical  purposes  as  a 
change  of  venue  to  the  other  state.  If  property  or  debts  have 
been  attached  and  the  court  believes  that  the  plaintiff  ought 
not  to  lose  his  lien,  the  defendant  may  be  required  to  give  bond 
to  satisfy  any  judgment  obtained  in  the  other  state.  Delay 
incident  to  compelling  the  plaintiff  to  start  again  may  be  com- 
pensated for  by  requiring  the  defendant  to  cooperate  in  ex- 
pediting trial  in  the  other  state.  He  may  be  required  to  serve 
his  answer  in  less  than  the  time  allowed.  It  might  even  be 
insisted  that  he  waive  a  requirement  of  the  foreign  state  as 
to  the  county  for  trial,  and  permit  trial  in  an  adjoining  county 
which  is  about  equally  convenient  but  in  which  the  case  would 
be  reached  more  promptly.  It  is  not  intended  to  urge  that  all 
or  any  of  these  conditions  would  be  appropriate  in  every  case. 
The  amount  of  concessions  required  of  the  defendant  should 
depend  upon  how  reasonable  the  plaintiff  was  in  beginning  his 
action  where  he  did.  The  exact  form  of  the  order  should  be 

99  Barrett,  35  Calif.  L.  Rev.  380,  421  (1947)  ;  Foster,  44  Harv.  L.  Rev.  41,  51  (1930). 
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left  to  the  sound  discretion  of  the  trial  judge  in  meeting  the 
infinitely  varying  situations  which  will  come  before  him/''" 

No  reason  appears  why  a  court  could  not  employ  any  or  all  of  these 
suggestions  under  a  statute  of  the  North  Carolina  type.  The  statute 
simply  gives  the  court  a  power  to  dismiss,  but  surely  such  a  power 
would  contemplate  any  lesser  action,  i.e.,  a  stay  order,  which  the  court 
might  see  fit  to  take,  though  possibly  it  might  be  well  to  specifically  so 
state  in  the  statute — thereby  relieving  all  doubt  as  to  the  power  of  the 
court  to  make  more  effective  and  equitable  its  application  of  forum  non 
conveniens. 

In  conclusion,  we  have  noted  that  there  are  two  fundamental  bases 
on  which  forum  non  conveniens  may  be  rested — prevention  of  imposi- 
tion on  the  courts  of  the  state  in  question  by  persons  in  search  of  more 
lenient  juries  or  other  advantages  but  whose  action  has  no  connection 
with  the  state  in  question  and  who  do  not  themselves  contribute  to  the 
support  of  the  courts,  and  protection  of  defendants  against  suits  which 
seem  to  have  as  an  element  the  vexing  or  harassing  of  the  defendant 
by  forcing  him  to  expend  such  sums  in  defending  in  a  distant  state  that 
he  will  be  forced  to  settle  instead.  Both  seem  legitimate  grounds  for 
denying  access  to  the  courts  of  the  state  in  question  and  the  doctrine 
would  seem  to  merit  extension  to  other  states.  Particularly  does  this 
seem  true  when  one  considers  that,  with  the  federal  courts  having  the 
power  to  decline  jurisdiction  over  causes  which  seem  to  them  to  have 
been  brought  in  an  inappropriate  forum,  unless  the  state  courts  are 
possessed  of  means  of  protecting  themselves  in  similar  fashion,  the 
plaintiff  whose  motive  is  to  harass  the  defendant  will  merely  secure  the 
dismissal"^  of  his  action  from  the  federal  court  in  the  event  such  court 
grants  a  transfer  under  forum  non  conveniens,  and  institute  it  in  the 
courts  of  the  state  in  which  the  federal  court  was  sitting.  His  object 
of  harassment  will  be  no  less  effectively  promoted  there  than  it  was  in 
the  federal  court.^'^^  However,  unless  the  jurisdictional  requisites  neces- 

100  Foster,  44  Harv.  L.  Rev.  41,  51  (1930). 

101  Assuming  that  defendant  has  not  yet  answered,  plaintiff  can  get  a  non-prejudicial 
voluntary  dismissal  under  Rule  41a,  Fed.  Rules  of  Civil  Procedure. 

102  This  very  predicament  was  recognized  by  a  federal  district  court  sitting  in  Minne- 
sota :  "Reference  is  made  by  plaintiffs  to  the  fact  that  Minnesota  does  not  recognize 
the  doctrine  of  jorum  non  conveniens  and  that,  if  this  Court  transfers  these  cases,  the 
plaintiffs  may  dismiss  and  institute  new  actions  in  the  Minnesota  State  Courts  and 
that  the  local  State  Courts  would  be  required  to  entertain  jurisdiction.  This  may  be 
true.  Section  1404(a)  only  applies  to  the  transfer  of  cases  pending  in  Federal  Courts 
and  it  may  seem  somewhat  anomalous  that,  upon  the  transfer,  plaintiffs  may  reenter 
the  State  via  the  State  Courts'  jurisdiction."  Hayes  v.  Chicago,  R.I.  and  P.R.  Co.,  79 
F.  Supp.  821  (D.  Minn.  1948). 
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sary  for  entry  into  the  federal  courts  are  no  longer  satisfied  by  the  case 
as  it  was  brought  in  the  state  court,  it  would  seem  that  defendant  could 
secure  removal  back  to  the  federal  court  under  U.S.C.A.  title  28,  section 
1441  (a),  thus  foiling  plaintiff's  efforts  to  bar  the  transfer/"^ 

The  North  Carolina  statute  makes  it  possible  for  the  court  to  dismiss 
when  the  two  above-mentioned  factors  are  combined  in  such  degree  that 
the  convenience  of  the  parties  and  witnesses  and  the  interest  of  justice 
will  be  served  by  dismissal.  Thus  it  provides  the  courts  with  a  much 
needed  power,  and,  in  combination  with  the  suggested  adjuncts  such 
as  the  stay  and  the  conditional  dismissal,  should  materially  benefit  both 
courts  and  parties  who  desire  to  see  their  causes  tried  in  the  forum  best 
suited  to  all  concerned.  Amended  in  the  particulars  already  discussed, 
the  North  Carolina  statute  would  seem  to  provide  a  creditable  model 
for  states  wishing  to  adopt  the  doctrine  by  legislation.  To  summarize, 
these  suggested  amendments  should  aim  at  clarification  of  the  following : 

1.  The  status  of  foreign  corporations,  both  domesticated  and  non- 
domesticated  ; 

2.  The  critical  date  in  determining  non-residence — whether  the  date 
the  cause  of  action  arose,  or  the  date  of  the  commencement  of 
suit; 

3.  Whether  the  court  can  dismiss  on  grounds  of  forum  non  con- 
veniens on  its  own  motion ; 

4.  The  appealability  of  both  a  dismissal  on  grounds  of  forum  non 
conveniens  and  a  refusal  to  dismiss. 

Undoubtedly,  the  fact  that  the  statute  grants  to  the  courts  a  fairly 
broad  measure  of  discretion  may  be  objectionable  to  some.  Certainly 
there  are  dangers  in  extending  judicial  discretion  beyond  certain  limits. 
For  example,  the  entry  of  unwarranted  provincialism  into  the  exercise 
of  the  discretion  given  would  seriously  hamper  the  functioning  and  dis- 
tort the  purpose  of  the  doctrine.  Similarly,  the  placing  of  too  light  a 
burden  on  the  defendant  in  showing  real  inconvenience  would  defeat 
any  gains  from  the  doctrine  by  unduly  impeding  the  ability  of  plaintiffs 
to  get  their  causes  litigated.  However,  it  would  seem  unlikely  that  our 
courts  would  not  be  able  to  keep  these  factors  in  their  proper  place  in 
exercising  the  discretion  given  them. 

i°3  An  interesting  problem  would  be  raised  if  a  defendant  in  an  action  in  a  state 
court  which  did  not  recognize  forum  non  conveniens,  obtained  removal  to  the  Federal 
District  Court  and  then  moved  for  transfer  under  section  1404(a).  How  heavily  the 
fact  that  defendant  had  removed  to  the  court  in  question  would  weigh  against  his 
subsequent  motion  to  transfer  to  still  another  district  is  questionable. 


Security  for  Expenses  in  Stockholder's  Derivative 

Actions 

William  J.  Pierce* 

I.  Introduction 

A  wrong  to  a  corporation  almost  invariably  impairs  the  stock  interests 
of  stockholders.  Nonetheless,  a  stockholder  has  no  legal  right  in  his 
individual  capacity  to  recover  damages  for  a  purely  corporate  wrong.^ 
The  reasons  for  that  rule,  according  to  Professor  Ballantine,  are : 

(i)  A  corporation  is  a  separate  legal  entity  capable  of  suing  to  re- 
cover damages  for  wrongs  to  it  and  thereby  eliminating  the  impairment 
of  stock  interests ; 

(2)  Allowing  stockholders  to  recover  individually  would  result  in 
a  multiplicity  of  suits  which  would  harass  the  wrongdoers  and  place  a 
heavy  burden  on  the  courts  ; 

(3)  A  recovery  by  the  stockholder  for  damages  to  his  stock  interest 
may  interfere  with  the  prior  rights  of  creditors  in  the  assets  of  the 
corporation ; 

(4)  The  wrongdoers  may  be  subjected  to  double  liability  if  both  the 
stockholder  and  the  corporation  recover  damages  on  the  basis  of  the 
same  wrongful  act;  and 

(5)  An  individual  suit  by  a  stockholder  interferes  with  the  duty  of 
management  to  sue  for  the  protection  of  the  interests  of  all  stockholders 
and  creditors." 

The  vast  majority  of  corporate  wrongs  are  remedied  by  direct  action 
on  the  part  of  the  corporation.  However,  in  some  cases,  the  corporation 
fails  to  obtain  damages  from  the  wrongdoer  to  correct  the  wrong.  The 
typical  fact  situation  involved  is  one  in  which  the  persons  having  control 
of  the  corporation  have  benefited  from  the  wrong;  e.g.,  directors  hold- 
ing a  majority  of  the  outstanding  shares  have  fraudulently  disposed  of 
the  corporation's  assets.  The  remedy  provided  by  the  courts  when  the 
corporation  fails  to  protect  legitimate  stock  interests  is  known  as  the 

*  Assistant  Director,  Legislative  Research  Center ;  Assistant  Professor  of  Law, 
University  of  Michigan  Law  School. 

^Ballantine,  Corporations  §143   (Rev.  ed.  1946). 
2  Ibid.  §  146. 
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"Stockholder's  Derivative  Suit."^  The  character  of  the  suit  is  dual.  It 
is  derivative  in  the  sense  that,  the  injury  to  the  stockholder  being  only 
indirect,  the  stockholder  sues  for  all  damages  resulting  from  the  wrong 
to  the  corporation,  the  corporation  is  made  a  nominal  defendant  to  the 
suit  although  it  is  the  real  party  in  interest,  and  the  recovery  is  payable 
to  the  corporation.  The  suit  is  representative  in  the  sense  that  the  stock- 
holder brings  suit  on  behalf  of  himself  and  all  other  stockholders  simi- 
larly situated.*  Since  the  suit  is  brought  for  the  benefit  of  the  corpora- 
tion, the  reasons  for  not  allowing  the  stockholder  an  individual  legal 
action  are  not  applicable. 

With  the  growth  of  the  corporate  form  of  business  organization  and 
widespread  stockholdings,  the  stockholder's  derivative  suit  has  become 
the  most  practicable  control  device  available  to  minority  stockholders, 
and  in  some  instances,  to  majority  stockholders.^  Often  it  is  the  only 
remedy  available  to  the  injured  stockholder.®  The  derivative  suit  has, 
in  fact,  proved  to  be  a  powerful  weapon,  and  there  are  innumerable 
reported  cases  in  which  substantial  recoveries  have  been  obtained  for 
the  corporation.  Moreover,  the  derivative  suit  must  also  be  measured  in 
terms  of  its  acting  as  a  deterrent  to  abuses  of  corporate  interests  by 
management.  Naturally,  there  is  no  method  of  measuring  this  factor — 
no  yardstick  exists.  Nonetheless,  it  must  be  recognized  as  one  benefit 

3  The  leading  case  in  the  United  States  recognizing  the  derivative  suit  is  Hawes  v. 
Oakland,  104  U.S.  450  (1881).  A  discussion  of  the  wrongful  acts  for  which  a  stock- 
holder may  seek  a  recovery  for  the  corporation  is  without  the  scope  of  this  project,  but 
it  may  be  generally  stated  that  the  wrongful  act  may  be:  (i)  an  ultra  vires  or  illegal 
act  of  the  corporate  officers,  directors,  or  majority  stockholders;  (2)  a  fraudulent  or 
unfair  act  of  the  corporate  officers,  directors,  or  majority  stockholders;  or  (3)  wrongful 
acts  of  third  persons  which  result  in  damage  to  the  corporation  for  which  management 
refuses  to  sue  for  one  reason  or  another. 

*  Glenn,  'The  Stockholder's  Suit — Corporate  and  Individual  Grievances,"  33  Yale 
L.J.  580  (1924). 

5  Hays,  "A  Study  in  Trial  Tactics :  Derivative  Stockholders'  Suits,"  43  Col.  L.  Rev. 
275,  276  (1943)  :  "The  importance  of  the  stockholders'  suits  has  grown  not  only  with 
the  correlative  growth  and  position  of  the  stock  corporation  as  the  dominating  feature 
of  our  financial  economy,  but  in  direct  ratio  to  the  ever-increasing  separation  of  cor- 
porate ownership  from  corporate  management.  The  phenomenon  of  management,  with 
comparatively  little  investment  in  the  enterprise,  perpetuating  itself  because  of  the 
scattered  nature  of  the  stockholders'  interests,  has  been  graphically  portrayed.  ...  In 
view  of  this  development  the  minority  stockholders'  suit  is  often  the  only  instrumentality 
by  which  this  scattered  majority  of  the  stockholders  can  effectively  exercise  any  control 
over  the  management." 

^  A  stockholder  may  have  an  individual  action  against  a  corporate  officer  if  the 
officer  owed  some  direct  fiduciary  duty  to  the  particular  stockholder  in  addition  to  those 
duties  owed  generally  to  the  corporation  and  its  stockholders.  For  a  discussion  of  cases 
in  which  a  stockholder  may  have  an  individual  cause  of  action,  see  generally,  13 
Fletcher,  Cyclopedia  Corporations  §§5907-5938  (Rev.  ed.  1943). 
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inherent  in  the  existence  of  the  remedy  provided  by  the  derivative  suit/ 
To  fully  evaluate  the  importance  of  the  stockholder's  derivative  suit, 
it  is  necessary  to  understand  that  there  is  only  one  other  remedy  available 
to  the  injured  stockholder  and  that  is  often  impossible  of  achievement. 
The  remedy  referred  to  is  that  of  an  intra-corporate  battle  for  control 
of  the  board  of  directors  of  the  corporation.^  A  battle  for  proxies  from 
stockholders  who  are  often  disinterested  in  the  affairs  of  the  corpora- 
tion is  a  lengthy  and  expensive  process.  The  small  stockholder  is  unwill- 
ing to  remove  an  experienced  management  when  only  a  few  cents  will 
be  added  to  the  value  of  his  shares  by  a  recovery  which  is  only  prob- 
lematical. Daily  fluctuations  in  the  market  value  of  the  small  stock- 
holder's shares  are  often  more  significant  from  his  personal  investment 
position  even  though  the  possible  recovery  to  the  corporation  may 
approach  hundreds  of  thousands  of  dollars.  But  the  intra-corporate 
remedy  is  not  even  a  possibility  if  the  wrongdoers  control  the  majority 
of  outstanding  shares.  Therefore,  the  importance  of  the  stockholder's 
derivative  action  as  a  remedy  for  injured  stockholders  and  as  a 
regulatory  device  cannot  be  overemphasized.® 

The  stockholder's  derivative  suit  is,  in  many  respects,  less  than  ideal 
from  the  standpoint  of  protecting  legitimate  stock  interests.  Discovery 
of  facts  indicating  injury  to  stock  interests  is  extremely  difficult  and 
often  is  purely  accidental.  If  the  wrong  to  the  corporation  consisted  of 
fraudulent  acts  by  the  directors,  uncovering  the  entire  fact  situation  is 
most  difficult  as  the  "tracks"  have  very  frequently  been  well  covered. 
As  a  rule,  the  fact  situation  involved  in  a  derivative  suit  is  extremely 
complex  and  numerous  legal  problems  are  encountered  at  all  stages  of 
the  proceedings.^"  Assembling  evidence  in  and  of  itself  involves  a  lengthy 

■^  Brendle  v.  Smith,  46  F.  Supp.  522,  526  (1942);  Rifkind,  J.:  "The  measure  of 
effectiveness  of  the  stockholder's  derivative  suit  cannot  be  taken  by  a  computation  of 
the  money  recovery  in  the  litigated  cases.  The  minatory  effect  of  such  actions  has 
undoubtedly  prevented  diversion  of  large  amounts  from  stockholders  to  managements 
and  outsiders.  Corporate  attorneys  now  have  an  arsenal  of  authorities  to  support  their 
cautioning  advice  to  clients  who  may  be  disposed  to  risk  evasion  of  the  high  standard 
the  courts  have  imposed  upon  directors." 

8  For  an  interesting  discussion  of  the  1950  Sparks-Withington  proxy  contest  which 
was  the  first  instance  in  which  a  small  stockholder's  committee  of  a  New  York  Stock 
Exchange  "industrial"  company  was  able  to  prevail  over  management,  see  Emerson 
and  Latcham,  "Further  Insight  Into  More  Effective  Stockholder  Participation:  The 
Sparks-Withington  Proxy  Contest,"  60  Yale  LJ.  429  (1951). 

9  Comment,  "Corporations ;  Right  to  Attorneys'  Fees  in  Stockholders'  Derivative 
Suits,"  30  Calif.  L.  Rev.  667  (1942):  "The  shareholders'  derivative  suit  affords  an 
individual  shareholder  his  only  effective  remedy  for  attacking  the  abuse  of  managerial 
power,  the  taking  of  secret  profits,  and  the  exploitation  of  a  corporation  by  its  officers, 
directors,  and  controlling  shareholders." 

10  For  a  review  of  litigation  which  extended  over  several  years  involving  a  major 
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and  expensive  process.  Before  the  stockholder  can  initiate  a  derivative 
suit,  he  must  make  a  demand  on  the  corporate  directors  that  the  corpora- 
tion remedy  the  wrong/^  and,  in  some  jurisdictions,  the  stockholder 
must  make  demands  on  other  stockholders  to  correct  the  wrongs  by 
intracorporate  action  or  state  specifically  the  reasons  why  such  demand 
was  not  made/'"  Also,  in  several  jurisdictions,  the  stockholder  must 
show  that  he  owned  the  stock  at  the  time  of  the  acts  complained  of  or 
that  the  stock  devolved  on  him  by  operation  of  law/^  Before  trial,  the 
employment  of  accountants  and  special  investigators  may  be  necessary/* 
Witnesses  must  be  examined  and  transcripts  of  testimony  prepared. 
Expert  witnesses  are  often  essential,  and  if  appeals  from  intermediate 
court  orders  are  taken,  expenses  rise  rapidly.^^  Even  after  a  final  out- 
of-court  settlement  is  agreed  to  among  the  parties,  another  stockholder 
may  intervene  in  the  proceedings,  objecting  on  the  grounds  that  the 
settlement  is  unjust  and  does  not  adequately  protect  the  rights  of  the 
corporation.^®  Expenses  for  legal  services  alone  run  particularly  high 

corporation,  see:  Heller  v.  Boylan,  29  N.Y.S.  2d  653  (1941);  Finkelstein  v.  Boylan, 
40  F.  Supp.  794  (1941)  ;  and  Matthews  v.  American  Tobacco  Co.,  130  N.J.E.  470, 
23  A.  2d  301  (1941). 

11  See  generally,  13  Fletcher,  Cyclopedia  Corporations  §5963   (Rev.  ed.  1943). 

12  See  generally,  13  Fletcher,  Cyclopedia  Corporations  §5965   (Rev.  ed.  1943). 

13  See  13  Fletcher,  Cyclopedia  Corporations  §  5981  (1943  Rev.  ed)  ;  148  A.L.R.  1090. 
Rule  23(b)  of  the  Federal  Rules  of  Civil  Procedure  provides  in  part  that  "the  com- 
plaint shall  be  verified  by  oath  and  shall  aver  (i)  that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of  which  he  complains  or  that  his  share  thereafter  devolved 
on  him  by  operation  of  law  and  (2)  that  the  action  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  of  any  action  of  which  it  would  not  otherwise 
have  jurisdiction.  The  complaint  shall  also  set  forth  with  particularity  the  efforts  of 
the  plaintiff  to  secure  from  the  managing  directors  or  trustees  and,  if  necessary,  from 
the  shareholders  such  action  as  he  desires,  and  the  reasons  for  his  failure  to  obtain 
such  actions  or  the  reasons  for  not  making  such  effort."  The  history  of  Federal  Rule 
23(b)  is  set  forth  in  3  Moore's  Federal  Practice  §23.15  (2d  ed.  1948).  California 
legislation  imposes  a  disqualification  in  respect  to  ownership  of  shares  which  goes 
beyond  the  federal  rule  and  the  rule  followed  in  other  jurisdictions  based  on  the  federal 
rule.  The  California  statute  requires  the  plaintiff  to  be  a  registered  stockholder  in 
order  to  sue  while  under  the  federal  rule  it  is  generally  sufficient  that  the  plaintiff  was 
an  equitable  or  unregistered  owner  of  shares  at  the  time  of  the  act  complained  of.  Cal. 
Corp.  Code  (Deering),  §  834(a)(1). 

1*  Hays,  supra  note  5,  at  280,  note  18 :  ".  .  .  The  court  records  in  the  case  of  Weiss 
V.  General  Investment  Corporation  .  .  .  reveal  that  prosecution  of  the  litigation  in 
behalf  of  the  plaintiff  utilized  the  services  of  28  members  of  the  bar  and  that  more  than 
25,000  hours  of  time  were  required  in  the  preparation  and  trial  of  the  action  prior  to 
settlement  thereof.  Similarly,  the  court  record  in  this  case  discloses  that  more  than 
30  accountants  had  devoted  more  than  6,600  hours  of  time  over  a  period  of  five  years 
in  connection  with  the  preparation  and  prosecution  of  the  case." 

15  Berlack,  "Stockholders'  Suits :  A  Possible  Substitute,"  35  Mich.  L.  Rev.  597,  601 

(1937). 

16  See  Winkelman  v.  General  Motors,  48  F.  Supp.  490  (1942). 
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in  those  cases  which  extend  over  several  months  in  preparation  and 
trial/^ 

However,  the  stockholder  has  been  partially  relieved  from  a  burden 
of  expense  which  would  make  a  derivative  action  financially  unwise  to 
initiate.  It  has  been  universally  established  that  the  corporation  should 
bear  the  reasonable  expenses  and  costs  of  successful  litigation  out  of 
the  fund  recovered  for  the  corporation.^^  The  rule  developed  on  the 
theory  that  the  party  for  whose  benefit  the  recovery  was  obtained  should 
have  the  burden  of  paying  the  normal  expenses  and  costs  of  the  litiga- 
tion out  of  the  funds  recovered  thereby. ^^  In  each  successful  derivative 
suit  the  court  awards  the  successful  plaintiff-stockholder  reasonable 
expenses  incurred  in  the  action ;  the  amount  awarded  may  or  may  not 
cover  all  of  the  expenses  actually  incurred. ^°  However,  if  the  derivative 
action  is  not  successful  the  corporation  need  not  pay  the  expenses  and 
costs  because  its  judgment  in  refusing  to  initiate  a  suit  has  received  a 
limited  type  of  judicial  approval.  Therefore,  since  stockholders  are 
either  unwilling  or  unable  to  assume  large  legal  fees  in  the  event  of 
unsuccessful  litigation,  the  majority  of  stockholders'  derivative  suits 

1^  Hornstein,  "The  Counsel  Fee  in  Stockholder's  Derivative  Suits,"  39  Col.  L.  Rev. 

784,  793  (1939)- 

18  Ibid,  at  788 :  "Almost  half  of  the  states  have  at  least  one  reported  holding  in  a 
suit  by  a  stockholder,  and  all  uniformly  recognize  and  apply  the  rule  that,  if  a  stock- 
holder sues  on  behalf  of  all  the  stockholders,  for  the  benefit  of  his  corporation,  and  if 
his  suit  is  successful  and  the  corporation  benefits  thereby,  the  complaining  stockholder 
is  entitled  to  reimbursement  for  all  proper  expenditures  made  or  liabilities  necessarily 
incurred  in  the  prosecution  of  the  suit." 

''■^  Ibid,  at  789:  "The  legal  justification  for  this  practice  is  most  easily  understood  if 
the  claim  for  compensation  is  regarded  as — what  it  most  usually  is — a  claim  by  the 
attorney  against  the  class.  Two  theories  are  involved :  ( i )  the  theory  of  representation 
or  agency, — the  complainant  member  of  a  class  is  regarded  as  the  representative  of 
all,  authorized  to  contract  for  all  and  retain  an  attorney;  coupled  with  (2)  the  quasi- 
contractual  theory  that  property  which  has  been  secured  by  the  services  of  an  attorney 
should  bear  the  burden  thereof, — each  member  of  a  class  benefited  by  litigation  contri- 
buting his  due  proportion  of  the  expenses  incurred,  with  a  charge  on  the  fund  before 
distribution  to  avoid  circuity  in  securing  contribution.  Both  factors — representation  and 
benefit — must  coincide.  There  can  be  no  recovery  if  either  is  lacking." 

-'^  Ibid,  at  810:  "The  court's  award  of  counsel  fee  is  for  the  reasonable  value  to  the 
corporation  of  the  attorney's  services.  In  ordinary  litigation  it  has  been  stated  that 
the  circumstances  to  be  considered  in  determining  compensation  are :  ( i )  the  amount 
and  character  of  the  services  rendered,  the  skill  and  experience  called  for  in  the 
performance  of  the  services,  and  the  professional  standing  of  the  attorney ;  (2)  the 
value  of  the  property  afifected  by  the  controversy,  and  the  results  secured;  and  (3) 
whether  the  fee  is  absolute  or  contingent,  it  being  a  recognized  rule  that  an  attorney 
may  properly  charge  a  much  larger  fee  when  it  is  to  be  contingent  than  when  it  is  not. 
Courts  in  awarding  counsel  fees  to  minority  stockholders  occasionally  list  the  foregoing 
factors,  and  some  add  the  expense  of  prosecuting  the  action  and  the  prominence  of  the 
defendants  in  the  community." 
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are  handled  by  attorneys  on  a  contingent  fee  basis. "^  This  resuUs  in  the 
award  of  higher  legal  fees  in  the  successful  suit  as  the  court  will  give 
some  consideration  to  the  fact  that  the  attorney  assumed  the  risk  of 
receiving  nothing  for  his  legal  services.  Legal  fees  awarded  stockholders' 
attorneys  in  New  York  have  been  reported  as  high  as  $833,333.33  when 
the  judgment  for  the  corporation  was  $2,500,000  and  as  low  as  $674 
when  the  judgment  was  $5,600.  The  percentage  of  the  judgment 
awarded  for  legal  services  has  ranged  from  12%  to  372%-''  Though 
attorneys'  fees  may  appear  excessive  and  substantially  reduce  the  actual 
monetary  recovery  of  the  corporation,  the  award  of  the  expenses  and 
costs  incurred  by  the  stockholder  is,  as  a  practical  matter,  essential  in 
order  for  the  stockholder's  derivative  suit  to  be  of  any  usefulness  as  a 
remedy  in  the  great  majority  of  cases. "^ 

Despite  the  fact  that  the  stockholder's  derivative  suit  provides  the 
only  remedy  for  enforcing  accountability  of  management  in  many 
cases,-*  it  has  been  the  subject  of  severe  criticism  because  of  abuses  by 
unscrupulous  stockholders  and  attorneys.  The  major  criticism  con- 
cerns the  so-called  "strike  suit."  A  "strike  suit"  has  been  defined  as  "an 
action  brought  by  a  security  holder,  not  in  good  faith,  but  through  the 
exploitation  of  its  nuisance  value,  to  force  the  payment  of  a  sum  dis- 
proportionate to  the  normal  value  of  his  interest  as  the  price  of  discon- 
tinuance."^^ The  existence  or  non-existence  of  substantial  grounds  for 
obtaining  a  recovery  for  the  corporation  is  immaterial  to  the  "striker." 
Although  no  basis  for  a  derivative  suit  exists,  the  potential  defendants 
may  choose  to  "buy  off"  the  stockholder  rather  than  assume  the  burden 
of  an  expensive  defense  or  be  the  objects  of  attendant  publicity  which 
may  be  particularly  offensive  and  personally  harmful.  Some  stockholders 
and  attorneys  are  professional  instigators  of  derivative  actions  and 
apparently  intend  to  make  their  livelihood  from  private  settlements  or 

21  Berlack,  siipra  note  15  at  603. 

22  Hornstein,  "Problems  of  Procedure  in  Stockholder's  Derivative  Suits,"  42  Col. 
L.  Rev.  574  (1942). 

23  Ballantine,  "Abuses  of  Stockholders  Derivative  Suits :  How  Far  is  California's 
New  'Security  for  Expenses'  Act  Sound  Regulation?,"  37  Calif.  L.  Rev.  399,  413 
(1949)  :  "A  liberal  allowance  of  counsel  fees  is  made  to  plaintiff's  counsel  according 
to  the  benefits  secured,  as  this  is  the  dynamic  factor  giving  the  necessary  impetus  to 
the  volunteer  method  of  representation  in  class  and  derivative  suits.  Otherwise  no  share- 
holder could  possibly  afford  to  begin  a  suit  of  such  size  and  extreme  difficulty  with 
only  a  comparatively  small  individual  interest  in  it." 

24  Bayer  v.  Beran,  49  N.Y.S.  2d  2,  4  (1944)  ;  Shientag,  J.:  ".  .  .  it  must  be  remem- 
bered that  [the  stockholder's  derivative  suit]  is,  at  present,  the  only  civil  remedy  that 
stockholders  have  for  breach  of  fiduciary  duty  on  the  part  of  those  entrusted  with  the 
management  and  direction  of  their  corporations." 

2534  Col.  L.  Rev.  1308  (1934). 
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attorneys'  fees  awarded  in  successful  cases.  Corporation  directors  and 
officers  are  justified  in  their  attacks  on  strikers  and  the  legal  profession 
has  justifiably  criticized  the  legal  ethics  of  attorneys  who  undertake 
derivative  actions  in  bad  faith. 

Often  stockholders,  who  have  instigated  derivative  actions  in  good 
faith,  and  their  attorneys  have  had  their  personal  integrity  unjustifiably 
attacked.  Some  persons  maintain  that  every  derivative  suit  is  a  strike 
suit  and  that  every  attorney  accepting  such  a  case  must  be  unethical. 
The  fact  that  substantial  sums  have  been  recovered  in  a  number  of  cases 
indicates  that  such  a  contention  is  erroneous.  "For  the  reputable  busi- 
nessman or  lawyer  to  participate  in  even  the  most  thoroughly  justified 
and  socially  praiseworthy  of  these  proceedings,  is  to  bring  down  upon 
his  head  the  violent  wrath  of  the  financial  gods  and  their  legal  prophets ; 
especially  if  the  plaintiff's  holdings  are  relatively  small,  there  is  no 
limit  to  their  denunciation.  The  viciousness  of  such  attacks  militates 
against  their  very  purpose;  it  insures  that  stockholders'  suits  will  be 
instituted  and  conducted,  as  a  rule,  only  by  those  who  are  impervious 
to  abuse — and  hence  capable  of  the  most  objectionable  conduct.  At 
the  very  least,  it  imbues  the  proceedings  with  a  spirit  of  acrimonious 
bitterness,  which  is  far  from  conducive  to  sober  judicial  determination 
of  the  issue.  The  case  degenerates  into  an  emotional  conflict  in  which 
the  court  is  eventually  forced  to  take  sides,  to  the  detriment  of  calm 
reason  and  even-handed  justice."  "^ 

In  connection  with  the  strike  suit  problem  it  is  interesting  to  note 
that  most  legal  writers  assume  that  strikers  actually  initiate  derivative 
suits  by  filing  complaints  in  the  proper  court.  Logically,  however,  a 
threat  to  file  a  complaint  should  be  as  effective  a  weapon  as  filing  the 
complaint  itself.  As  noted  above,  the  stockholder  must  make  a  demand 
that  the  corporation  correct  the  wrong  before  he  may  institute  a  deriva- 
tive action.  At  that  time,  the  striker  may  well  indicate  that  his  shares 
may  be  purchased  at  a  proper  price.  In  fact,  some  directors  may  be 
more  interested  in  preventing  the  filing  of  a  complaint  by  purchasing 
the  striker's  shares  at  that  stage  than  in  purchasing  after  the  filing  of 
the  complaint  has  made  public  the  grounds  upon  which  the  striker  in- 
tends to  base  his  action.  The  motives  influencing  directors  to  purchase 
the  shares  are  obvious.  Legitimate  motives  include  a  saving  of  funds  by 
purchasing  shares  for  a  price  which  is  less  than  the  expected  expenses 
of  a  successful  defense  and  the  protection  of  the  corporation's  private 
affairs  which  may  be  disrupted  by  a  public  airing  of  the  corporation's 

26  Berlack,  supra  note  15,  at  605-6. 
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activities.  On  the  other  hand,  the  motives  may  not  be  legitimate  in  that 
the  directors  know  that  there  are  grounds  for  a  successful  derivative 
suit.  If  the  striker  is  the  only  person  having  knowledge  of  the  wrong 
to  the  corporation,  the  bargaining  position  of  the  striker  is  obviously 
stronger  prior  to  the  filing  of  a  complaint  which  may  come  to  the  at- 
tention of  other  stockholders. 

Another  criticism  of  the  derivative  suit  is  that  it  places  an  overwhelm- 
ing financial  burden  on  corporate  directors  in  defending  the  suit  even 
though  the  directors  are  completely  successful.  Ordinary  statutory  costs 
are  taxable  against  an  unsuccessful  plaintiff-stockholder  but  defendant- 
directors  must  pay  legal  expenses  out  of  their  own  funds.  Naturally, 
the  expense  of  defending  complex  derivative  suits  is  extremely  burden- 
some although  it  may  be  possible  for  a  defendant-director  to  use  legal 
services  of  the  corporation's  counsel  to  reduce  the  total  burden.-^  Be- 
cause of  the  fact  that  a  director  may  be  required  to  expend  large  sums 

27  Washington,  "Stockholders'  Derivative  Suits :  The  Company's  Role,  and  a 
Suggestion,"  25  Cornell  L.Q.  361,  366-7 :  "Often,  of  course,  the  corporation  will  en- 
deavor to  provide  direct  aid  to  the  defendant  officers  and  directors.  As  has  been 
indicated  above,  the  management  and  majority  stockholders  will  in  many  instances — 
perhaps  in  most  instances — be  sympathetic  with  the  defendant  directors,  or  perhaps 
find  themselves  joined  as  defendants.  Even  though  they  are  not  so  joined,  the  mem- 
bers of  the  present  management  will  in  all  probability  regard  the  suit  as  a  reflection 
on  themselves,  'on  the  administration !'  Under  these  circumstances,  the  temptation  is 
very  great  to  cause  the  corporation  to  aid  the  defendants  in  every  way  possible.  At  the 
very  least,  the  defendants  will  ordinarily  have  ready  access  to  the  company's  books 
and  papers.  Often  the  attorneys  customarily  retained  by  the  corporation  will  repre- 
sent the  defendant  directors,  thus  giving  the  latter  the  benefit  of  special  knowledge  of 
the  company's  affairs.  The  full  resources  of  the  corporation,  financial  and  otherwise, 
are  very  commonly  made  available  to  the  individual  defendants." 

Funds  expended  by  the  corporation  to  defend  officers  and  directors  are  recoverable 
in  a  derivative  action  since  it  amotmts  to  a  dissipation  of  the  corporation's  assets  unless 
allowed  by  the  corporate  charter  or  by-laws  or  by  statute.  Winkelman  v.  General 
Motors,  48  F.  Supp.  490,  499  (1942)  :  Leibell,  J.:  "The  offer  of  settlement  provides 
that  among  the  claims  for  which  it  shall  be  accepted  in  full  discharge  and  satisfaction 
is  any  claim  'by  reason  of  any  expenses  borne  by  General  Motors  Corporation  in 
connection  with  the  foregoing  litigation.'  No  Counsel  fees  were  paid  by  General 
Motors  to  any  attorney  appearing  separately  for  the  individual  defendants,  but  Mr. 
Smith,  the  general  counsel  for  the  corporation,  also  appeared  in  the  litigation  for 
himself  and  a  number  of  defendant  directors,  some  of  whom  have  since  retained  their 
own  counsel.  Mr.  Smith  received  compensation  from  the  Corporation  as  its  general 
counsel  and  so  did  members  of  his  staff.  In  addition  to  their  regular  legal  duties,  they 
acted  as  attorneys  in  opposing  plaintiffs'  stockholder's  suit.  Some  of  the  time  they 
gave  to  this  case  kept  them  from  their  other  duties.  Several  experts  who  testified  at 
the  trial  were  compensated  by  the  Corporation.  ...  It  is  not  possible  to  estimate 
approximately  the  total  cost  of  the  litigation  to  General  Motors  Corporation,  but  in 
any  settlement  I  believe  that  there  should  be  added,  on  this  score,  $125,000  to  the 
above  total  and  that  the  settlement  figure  should,  in  round  figures,  be  four  and  one-half 
million  dollars   ($4,500,000)." 
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out  of  his  own  funds  in  successfully  refuting  unfounded  charges,  many 
persons  have  shied  away  from  accepting  positions  as  corporate  directors. 
A  reluctance  on  the  part  of  responsible  persons  to  accept  directorships 
adversely  affects  the  caliber  of  management. 

The  critics  of  the  stockholder's  derivative  action,  although  always 
existent,  became  particularly  vocal  during  the  late  thirties.  Many  acts 
of  directors  which  appeared  sound  and  just  in  the  twenties  seemed  very 
questionable  in  the  light  of  subsequent  events.  When  derivative  suits 
were  initiated,  it  was  possible,  of  course,  to  have  the  benefits  of  hind- 
sight. The  opportunities  for  successful  derivative  suits  appeared  stagger- 
ing to  many  corporate  directors  and  court  decisions  in  many  cases  did 
little  to  allay  their  fears.  In  addition,  during  the  thirties  the  responsibility 
and  risks  of  directors  were  increased  by  new  federal  regulatory  legisla- 
tion such  as  the  Securities  Act  of  1933. 

II.  Recent  Statutory  Developments 

A.  Shifting  the  Burden  of  Expenses  of  Successfully  Defending  Direct- 
ors to  the  Corporation. 

Because  of  the  criticism  to  which  stockholders'  derivative  suits  had 
been  subjected,  it  was  inevitable  that  the  legislatures  of  the  several 
states  would  be  requested  to  eliminate  the  financial  burden  placed  on 
corporate  directors  and  officers  and  defending  derivative  actions.  Since 
the  predominant  proportion  of  all  stockholders'  derivative  suits  have 
been  initiated  in  the  territorial  jurisdiction  of  the  State  of  New  York, 
New  York  legislation  has  generally  served  as  a  pattern  for  legislation  in 
other  states.  A  review  of  the  New  York  legislation  shifting  the  financial 
burden  of  a  successful  defense  from  the  directors  and  officers  to  the 
corporation  will  provide  a  fairly  accurate  picture  of  this  recent  statutory 
development. 

In  1 94 1,  the  New  York  legislature  enacted  a  statute  requiring  the 
court  to  assess  against  the  corporation  the  reasonable  expenses  incurred 
by  an  officer  or  director  in  the  successful  defense  of  a  derivative  action.^^ 
If  the  defense  was  successful  in  part  only,  or  if  the  suit  was  settled  with 
the  approval  of  the  court,  the  court  was  directed  to  assess  the  expenses 
incurred  by  defendant-directors  and  officers  against  the  corporation  in 
such  amounts  as  found  "reasonable  under  the  circumstances."  During 
the  same  legislative  session,  statutory  authorization  was  given  for  the 
amendment  of  corporate  charters  or  by-laws  so  that  the  corporation 

-8  N.Y.  Laws  1941,  c.  350,  §  i. 
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could  provide  indemnity  for  expenses  incurred  by  directors  in  the  de- 
fense of  a  derivative  action  except  in  relation  to  matters  as  to  which 
the  director  was  "adjudged  to  be  liable  for  negligence  or  misconduct."^^ 
During  the  early  forties  several  corporations  amended  their  by-laws  or 
charters  to  provide  directors  with  indemnification  for  legal  expenses 
incurred  in  unsuccessful  derivative  suits. ^°  The  1941  legislative  action 
was  designed  to  encourage  responsible  persons  to  accept  corporate 
directorships  and  offices  by  protecting  the  directors  and  officers  from 
the  financial  burden  of  defending  unsuccessful  derivative  actions.  The 
legislation  did  not  impair  the  derivative  action  as  a  remedy,  but  it  did 
place  a  burden  of  expense  on  the  corporation  regardless  of  which  party 
proved  successful  in  the  suit.  If  the  directors  proved  successful  in  whole 
or  in  part  in  defending  the  suit,  the  corporation  might  be  required  to 
assume  all  or  part,  respectively,  of  the  financial  burden  of  the  defense. 
At  the  same  time  the  stockholder  continued  to  have  the  right  to  have 
his  legal  expenses  born  out  of  the  fund  recovered  for  the  corporation 
in  the  successful  suit.  This  meant  that  in  every  derivative  suit  the  cor- 
poration would  be  required  to  bear  a  part  of  the  expenses  involved. 
Since  1941,  legislation  either  authorizing  the  court  to  indemnify  di- 
rectors and  officers  who  successfully  defend  derivative  actions  or  author- 
izing amendment  of  the  corporation  articles  or  by-laws  to  provide  for 
such  idemnification  has  been  enacted  in  thirteen  additional  states. ^^ 

B.   Shifting  the  Burden  of  Expenses  of  Successfully  Defending  Direc- 
tors from  the  Corporation  to  the  Plaintiff-Stockholder. 

I.    The  New  York  Act  and  its  effect  on  stockholders'  derivative  suits. 

A  more  significant  attack  on  the  abuses  involved  in  the  stockholder's 
derivative  suit  occurred  in  1944  when  the  New  York  legislature  enacted 
legislation  which  would  shift  the  burden  of  paying  the  legal  expenses  of 
successful  defendant-directors  and  officers  from  the  corporation  to  the 
plaintiff-stockholder  in  certain  cases.  This  was  accomplished  through  the 
device  of  requiring  the  stockholder  to  post  security  for  expenses  for 

29  N.Y.  Laws  1941,  c.  209;  see,  N.Y.  General  Corp.  Law,  Art.  6-A,  §§63-68  (Pocket 
Supplement). 

30  For  an  excellent  analysis  of  the  indemnity  provisions  adopted  by  several  corpora- 
tions and  the  special  problems  involved,  see  Bates  and  Zuckert,  "Directors'  Lidemnity : 
Corporate  Policy  or  Public  Policy?,"  20  Harv.  Bus.  Rev.  244   (1942). 

siCal.  Corp.  Code,  §830;  Gen.  Stat,  of  Conn.,  §4129;  Laws  of  Delaware  1943,  ch. 
125;  Ky.  Rev.  Stat.,  §271,  375;  Rev.  Stat.  Maine,  Vol.  I,  ch.  49,  §23;  Md.  Laws  1951, 
c.  135,  §60;  Mich.  Stat.  Ann.,  §  21.10  ;Missouri  Laws  1949,  p.  242;  Rev.  Code  Mont., 
§  15-412;  Nev.  Comp.  Laws  (1943-49  Supp.),  §  1608;  N.J.  Rev  Stat.,  §  14:3-14;  Purdon 
Penna.  Stat.  Ann.,  tit.  15,  §2852-410;  R.I.  Acts  and  Resolves  1948,  c.  2154. 
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which  the  corporation  might  be  liable  unless  the  plaintiff-stockholder 
owned  5%  of  the  outstanding  shares  of  a  particular  class  of  stock  or 
unless  the  market  value  of  the  shares  held  by  the  plaintiff-stockholder 
was  over  $50,000.  The  New  York  statute  reads  as  follows  : 

New  York  General  Corp.  Law,  §  6i-b.  Security  for  expenses. 

In  any  action  instituted  or  maintained  in  the  right  of  any 
foreign  or  domestic  corporation  by  the  holder  or  holders  of 
less  than  five  per  centum  of  the  outstanding  shares  of  any  class 
of  such  corporation's  stock  or  voting  trust  certificates,  unless 
the  shares  or  voting  trust  certificates  held  by  such  holder  or 
holders  have  a  market  value  in  excess  of  fifty  thousand  dol- 
lars, the  corporation  in  whose  right  such  action  is  brought 
shall  be  entitled  at  any  stage  of  the  proceedings  before  final 
judgment  to  require  the  plaintiff  or  plaintiffs  to  give  security 
for  the  reasonable  expenses,  including  attorney's  fees,  which 
may  be  incurred  by  it  in  connection  therewith  for  which  it 
may  become  subject  pursuant  to  section  sixty- four  of  this 
chapter,  to  which  the  corporation  shall  have  recourse  in  such 
amount  as  the  court  having  jurisdiction  shall  determine  upon 
the  termination  of  such  action.  The  amount  of  such  security 
may  thereafter  from  time  to  time  be  increased  or  decreased  in 
the  discretion  of  the  court  having  jurisdiction  of  such  action 
upon  showing  that  the  security  provided  has  or  may  become 
inadequate  or  is  excessive. ^^ 

The  operation  of  the  New  York  Act  is  fairly  simple.  Since  the  previ- 
ous legislation  discussed  above  shifted  the  burden  of  expenses  for 
successfully  defending  directors  and  ofificers  to  the  corporation  the 
corporation  in  every  derivative  suit  may  request  the  posting  of  security 
for  expenses  for  which  it  may  become  liable.  However,  the  plaintiff- 
stockholder  is  relieved  of  the  obligation  of  providing  security  if  the 
market  value  of  his  shares  exceeds  $50,000  or  if  his  stockholding  rep- 
resents 5%  or  more  of  the  outstanding  shares  of  any  one  class  of  stock 
issue.  If  one  of  those  requirements  is  fulfilled  the  plaintiff-stockholder 
will  not  be  directly  liable  for  the  expenses  of  defending  directors  and 
officers  even  though  the  suit  should  prove  unsuccessful.^^  However,  if 
the  plaintiff-stockholder  cannot  meet  either  the  monetary  test  or  the 
percentage  test,  security  must  be  provided  in  such  amount  as  the  court 
shall  determine  to  be  reasonable.  If  the  defendant-directors  or  ofificers 
are  successful  in  whole  or  in  part,  the  court  may  order  the  corporation 
to  pay  the  reasonable  expenses  incurred  in  the  defense  of  the  action. 

32  N.Y.  Laws  1944,  c.  668,  amended  L.  1945,  c.  869,  §  3. 

33  See  Hornstein,  "The  Death  Knell  of  Stockholders'  Derivative  Suits  in  Ne-w  York," 
32  Calif.  L.  Rev.  123  (1944). 
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The  legal  basis  for  this  order  may  be  either  the  statute  previously  noted 
or  the  corporation's  articles  or  by-laws.  In  that  event,  the  corporation 
may  then  request  the  court  to  reimburse  the  corporation  for  the  expenses 
of  the  defendant-directors  and  officers  out  of  the  security  provided  by 
the  plaintiff-stockholder. 

New  Jersey^*  and  Pennsylvania^^  enacted  similar  legislation  in  1945 
although  in  each  instance  the  stock-holding  required  in  order  to  avoid 
the  posting  of  security  for  expenses  of  defendant-director  and  officers 
was  made  more  stringent.  In  New  Jersey  in  order  to  avoid  posting  se- 
curity for  expenses  the  plaintiff-stockholder  or  stockholders  must  hold 
shares  having  a  market  value  in  excess  of  $50,000  or  shares  represent- 
ing 5%  of  the  aggregate  "par  value  or  stated  capital  value  of  all  the 
outstanding  shares"  of  every  class.  Thus,  the  alternative  5%  test  is 
more  difficult  of  attainment  in  New  Jersey.  In  Pennsylvania  the  plaintiff- 
stockholder  or  stockholders  must  hold  shares  representing  5%  of  the 
outstanding  shares  of  any  class  of  the  corporation's  stock  in  order  to 
avoid  posting  security  for  expenses  which  may  be  incurred  in  the  defense 
of  the  action  by  the  corporate  directors  and  officers.  There  is  no  alterna- 
tive monetary  test  in  Pennsylvania  comparable  to  the  $50,000  market 
value  test  existing  in  New  Jersey  and  New  York.^^  In  1945,  Maryland 
enacted  legislation  which  substantially  duplicates  the  New  York  statute 
in  form  but  not  in  its  final  impact  because  attorneys'  fees  are  not  in- 
cluded as  expenses  for  which  security  may  be  required.^^ 

Since  the  Maryland,  New  Jersey,  and  Pennsylvania  statutes  are  based 
on  principles  similar  to  those  found  in  the  New  York  Act,  the  statutes 
of  those  four  states  may  be  conveniently  grouped  for  analysis.  Here- 
after in  this  study,  those  statutes  will  be  referred  to  as  the  New  York 
Act  unless  referred  to  specifically  in  connection  with  particular  statutory 
features. 

The  New  York  Act  was  introduced  in  the  legislature  simultaneously 
with  the  release  of  a  survey  and  report  of  the  Special  Committee  on 
Corporate  Litigation  of  the  Chamber  of  Commerce  of  the  State  of  New 

34  Rev.  Stat.  N.J.   (Cum.  Supp.  1945-47),  §14:3-15;  N.J.  Laws  1945,  c.  131,  §3. 

35  Purdon  Penna.  Stat.,  tit.  12,  §1322  (Cum.  Supp.  1950);  Penna.  Laws  1945,  No. 
114,  §2. 

36  In  the  1 95 1  session  of  the  Wisconsin  Legislature,  a  new  Business  Corporations 
law  was  enacted  which  included  a  section  requiring  security  for  expenses  if  a  derivative 
action  is  brought  by  stockholders  owning  less  than  3%  of  the  outstanding  shares  of 
any  class  of  stock.  The  statute  closely  resembles  the  Pennsylvania  statute  as  no  alterna- 
tive monetary  test  is  provided.  Wise.  Laws  1951,  c.  731. 

37  Md.  Laws  1945,  c.  989;  Md.  Ann.  Code,  Art.  16  §  195  (1947  Cum.  Supp.)  ;  see 
Note,  "Recent  Changes  Affecting  Minority  Stockholders'  Suits,"  8  Md.  L.  Rev.  241, 
246   (1944). 
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York.^^  This  report  severely  criticized  the  abuses  of  the  stockholder's 
derivative  suit.  In  turn  the  report  itself  has  been  denounced  by  legal 
writers. ^^  A  New  York  attorney  reported:  "Nor  was  this  bill  sponsored 
by  any  bar  association.  In  fact,  it  was  forcefully  condemned  by  the  only 
bar  association  which  had  had  an  opportunity  to  vote  on  it  in  the  few 
days  between  its  late  introduction  and  its  hasty  passage  by  the  legislature. 
It  was  also  unequivocally  disapproved  by  every  other  bar  association 
which  thereafter  voted  on  the  proposed  law  while  it  was  pending  before 
the  governor.  Emphatic  objection  to  the  legislation  was  also  registered 
by  the  A.F.  of  L.,C.I.O.,  American  Investors  Union,  and  New  York's 
non-partisan  Citizens'  Union."*" 

The  New  York  Act  has  been  characterized  as  "the  death  knell  of 
stockholders'  derivative  suits  in  New  York.""  However,  it  should  be 
noted  that  the  New  York  Act  does  not  prohibit  a  derivative  action  by 
its  terms.  The  act  merely  requires  a  stockholder  holding  less  than  5% 
of  the  outstanding  shares  of  any  class  of  stock  or  holding  shares  having 
a  market  value  of  less  than  $50,000  to  provide  security  for  expenses 
including  attorney's  fees  for  which  the  corporation  may  become  liable. 
Since  the  1941  legislation*^  made  the  corporation  liable  for  expenses, 
including  attorney's  fees,  in  cases  in  which  directors  or  officers  were 
successful  in  whole  or  in  part,  the  act  means  that  in  every  case  the 
security  must  be  provided  by  the  plaintiff-stockholder  or  stockholders 
unless  the  required  statutory  conditions  are  met.  Governor  Dewey's 
memorandum  issued  at  the  time  of  approving  the  legislation  stated  in 
part: 

There  has  been  a  great  deal  of  misunderstanding  concerning 
this  second  bill.  It  does  not  bar  any  action;  it  does  not  bar 
any  right.  It  simply  requires  that  the  plaintiff  represent  a 

38 Wood,  Survey  and  Report  Regarding  Stockholders'  Derivative  Suits  (Special 
Committee  on  Corporate  Litigation  of  the  Chamber  of  Commerce  of  the  State  of  New 
York,  1944). 

39  Hornstein,  "The  Death  Knell  of  Stockholders'  Derivative  Suits  in  New  York," 
32  Calif.  L.  Rev.  123,  130  (1944)  :  "It  is  difficult  to  understand  how  any  informed 
student  could  have  drawn  the  conclusions  stated  in  the  Report  in  view  of  the  fact 
the  S.E.C.  investigation  of  investment  trusts  disclosed  that — in  this  field  alone — of 
seven  billion  dollars  invested  in  the  ten  years  preceding  the  investigation,  over  $1,100,- 
000,000  was  lost  as  a  direct  result  of  looting  and  'faithless  management,'  defined  as 
'loss  due  to  a  management  acting  for  its  own  interest  either  in  bad  faith  or  with  wanton 
disregard  of  the  rights  of  the  investors.' "  See  also,  Zlinkoff,  "The  American  Investor 
and  the  Constitutionality  of  §  6ib  of  the  N.Y.  General  Corp.  Law,"  54  Yale  L.J.  352 

(1945)- 

40  Hornstein,  supra  note  39,  at  123. 

41  Ibid. 

42  Supra  note  27. 
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certain  minimum  of  interest  in  the  corporation  or  that  he  put 
up  security  for  the  cost  and  expenses,  which  will  be  incurred  if 
his  case  is  determined  to  be  unfounded. 

There  are  many  classes  of  actions  in  this  State  and  in  other 
states  where  the  party  must  put  up  security  for  costs.  It  has 
frequently  been  suggested  in  this  State  that  no  action  should 
be  brought  except  upon  the  putting  up  of  security  for  costs. 
This  particular  bill  affects  only  one  kind  of  action  which  has 
been  the  subject  of  great  abuse  and  malodorous  scandal. 

Even  if  the  stockholder  owns  only  a  tiny  percentage  or  only 
$5.00  worth  of  stock,  it  still  should  be  simple  to  bring  an 
action  without  putting  up  security.  If  his  action  has  any  merit 
at  all,  it  should  be  easy  enough  to  interest  others  who  do  hold 
at  least  5%,  or  stock  valued  at  $50,000.*^ 

What  is  the  underlying  purpose  of  the  New  York  Act?  It  may  be 
argued  that  the  primary  purpose  was  to  secure  the  corporation  against 
expenses  of  successful  defendant-directors  or  officers  for  which  the 
corporation  is  liable.  However,  if  this  was  the  sole  purpose  of  the  legis- 
lation there  would  be  no  reason  for  the  qualifications  which  make  it 
possible  for  a  holder  of  more  than  5%  of  the  outstanding  shares  of  any 
class  or  a  holder  of  shares  having  a  market  value  exceeding  $50,000  to 
be  absolved  from  providing  security.**  Therefore,  it  is  evident  that  the 
purpose  of  the  act  was  also  to  make  it  difficult  to  bring  derivative  suits 
and  thereby  eliminate  some  of  the  abuses  to  which  the  derivative  action 
has  been  subjected.  Apparently,  the  assumption  has  been  made  that  the 
usual  strike  suit  is  instigated  by  stockholders  having  small  holdings  and 
purely  nominal  investments.  There  is  no  evidence  that  this  is  actually 
the  case  although  sound  arguments  may  be  made  that  this  is  true.*^  It 
will  be  impossible  to  discover  the  true  facts  because  of  settlements  made 
before  any  court  action  is  initiated.  Settlements  made  prior  to  institu- 
tion of  suit  by  their  very  nature  require  that  neither  the  stockholder  or 
the  defendant-directors  or  officers  make  the  details  of  the  settlement 

*3  Governor  Dewey's  Memorandum  on  approving  N.Y.  Laws  1944,  c.  668,  noted  in 
McKinney,  N.Y.  General  Corp.  Law  §6i-b  (Cum.  Supp.  1950). 

4*  Hornstein,  supra  note  39  at  143 :  "Realistically,  limiting  suits  to  complainants  who 
already  own  $50,000  worth  of  stock,  aside  from  being  clearly  undemocratic,  restricts 
suits  to  people  with  wealth  who  presumably  can  be  persuaded  not  to  'upset  the  apple 
cart.'  Under  the  new  law,  if  the  complainant  owns  $50,000  worth  of  stock  and  persists 
in  suit,  he  neither  puts  up  bond  nor  pays  attorneys'  fees,  even  if  he  loses.  If  that  is  not 
'rich  man's  law,'  what  is?" 

45  See  Belmont,  History  of  the  Libel  Suit  of  Clarence  H.  Venner,  (1913)  in  which 
the  defendant  alleged  several  instances  in  which  Venner  purchased  small  security 
holdings  for  the  purpose  of  litigation.  Statements  from  several  court  decisions  indicate 
the  extensive  litigation  resulting  from  Venner's  activities. 
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public.  However,  the  statute  makes  no  distinction  between  the  striker 
and  the  small  stockholder  who  has  a  legitimate  stock  interest  to  protect. 
In  other  words,  the  legislation  assumes  that  the  stockholder  who  does 
not  have  the  necessary  stockholding,  either  by  percentage  or  value,  does 
not  have  a  stock  interest  which  is  sufficient  enough  for  protection  by 
means  of  the  derivative  action.*®  In  many  cases,  that  means  that  the 
stockholder  may  have  no  remedy  whatsoever. 

In  addition,  the  New  York  Act  assumes  that  the  stockholder  who  has 
any  real  proof  of  a  wrong  to  the  corporation  will  be  able  to  solicit  other 
stockholders  holding  a  sufficient  stock  interest  so  that  the  derivative 
suit  may  be  undertaken  without  providing  security.  It  must  be  recog- 
nized that  Governor  Dewey  expressly  stated  that  the  act  did  not  bar  any 
action  because  of  the  possibility  of  other  stockholders  joining.  It  was 
not  argued  that  it  did  not  bar  the  action  because  the  small  stockholder 
could  provide  the  security  if  he  was  certain  of  success.  Thus,  from  the 
beginning  recognition  was  given  to  the  fact  that  the  requirement  of 
security  for  expenses  would  be  an  insurmountable  obstacle  for  a  single 
stockholder  as  a  practical  matter.*^  The  small  stockholder  who  must  re- 
tain attorneys  on  a  contingent- fee  basis  surely  is  not  able  to  place  him- 
self in  the  position  of  being  liable  for  thousands  of  dollars  in  case  the 
defendant-directors  or  officers  are  successful  in  defending  the  action  in 
whole  or  in  part.  Moreover,  the  stockholder  may  be  required  to  pay 
expenses  when  the  court  rules  for  the  defendants  on  the  basis  of  the 
running  of  the  period  of  time  within  which  actions  may  be  instituted 
as  established  by  the  Statute  of  Limitations  rather  than  on  the  basis  of 
the  true  merits  in  the  case.*^  The  very  nature  of  the  derivative  suit  with 
its  usual  complex  fact  situation  and  numerous  legal  problems  makes  it 

*^  Zlinkoff,  supra  note  39  at  365 :  "The  provisions  of  the  act  dealing  with  the  posting 
of  security  for  the  defendants'  expenses,  including  reasonable  attorneys'  fees,  apply 
regardless  of  whether  the  small  stockholder  has  a  reasonable  or  even  meritorious 
claim.  The  large  stockholder  is  not  only  wholly  exempt  from  the  requirement  of  post- 
ing security,  but  he  is  also  exempt  from  liability  for  these  expenses,  imposed  upon  the 
small  stockholder  indirectly  through  the  security  device.  Significantly,  this  exoneration 
from  the  requirement  of  security,  and  consequently  from  ultimate  liability  as  well,  is 
wholly  unrelated  to  whether  or  not  the  large  stockholder's  claim  is  in  fact  shown  to 
be  baseless,  groundless,  or  prosecuted  in  bad  faith.  There  is  not  the  slightest  evidence 
of  any  kind  that  the  greater  the  value  or  extent  of  a  plaintiff's  stockholdings,  the  more 
justified  his  claim." 

^'^  Shielcrawt  v.  Moffett,  49  N.Y.S.  2d  64,  72  (^944)  5  Collins,  J.:  "It  would  be 
denying  the  obvious  to  deny  that  the  dire  effect  of  the  statute — if  not  the  deliberate 
purpose  of  it — is  to  bar  many  stockholders'  actions  by  making  them  excessively  costly 
and  difficult." 

48  Tichner  v.  Andrews,  193  Misc.  1050,  85  N.Y.S.  2d  760  (1949);  but  compare 
Dornan  v.  Humphrey,  100  N.Y.S.  2d  684  (1950). 
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impossible  for  a  stockholder  or  his  attorney  to  predict  success  in  advance. 
To  indicate  that  the  amount  of  money  which  may  be  required  for  secur- 
ity is  not  inconsiderable  is  indicated  by  one  case  arising  in  New  York 
in  which  the  court  set  the  amount  required  as  security  for  expenses  at 
$50,000.*' 

Since,  as  a  practical  matter,  it  will  be  impossible  for  a  single  small 
stockholder  to  provide  security  for  expenses,  the  question  arises  as  to 
whether  the  small  stockholder  will  be  able  to  successfully  solicit  the 
joinder  of  a  sufficient  number  of  shares  so  that  security  need  not  be 
posted.  A  survey  prepared  by  the  Trading  and  Exchange  Division  of 
the  Securities  and  Exchange  Commission  for  the  Temporary  National 
Economic  Committee  revealed  highly  significant  data  as  to  stockhold- 
ings in  1,710  American  corporations.^"  The  survey,  covering  securities 
listed  on  national  securities  exchanges,  reported  14,000,000  record  stock- 
holdings at  the  end  of  1937.  Of  those,  7,500,000  or  54%,  had  a  market 
value  of  less  than  $500  and  nine-tenths  had  a  market  value  of  less  than 
$3,087  while  the  average  holding  of  preferred  stock  had  a  market  value 
of  $2,903.  However,  86.5%  of  the  record  holdings  of  common  stock 
represented  only  16.5%  of  the  common  stock  outstanding  and  92.5% 
of  the  record  holdings  of  preferred  stock  represented  only  31.3%  of  the 
preferred  stock  outstanding.  Equally  significant  is  the  fact  that  86.5% 
of  the  holdings  of  common  stock  consisted  of  100  or  less  shares  and 
92.5%  of  the  holdings  of  preferred  stock  consisted  of  100  or  less  shares. 
The  survey  indicates  conclusively  that  most  stockholders  own  relatively 
few  shares  in  any  single  corporation  and  that  the  market  value  of  the 
holding  is  relatively  small.  Even  if  adjustments  for  increased  market 
values  are  considered,  the  market  value  of  shares  in  any  single  corpora- 
tion by  a  numerical  majority  of  stockholders  today  is  probably  less  than 
$1,000  individually.^^ 

If  a  corporation's  stock  is  widely-held  and  the  number  and  market 
value  of  outstanding  shares  is  comparatively  high,  the  task  of  meeting 
the  monetary  test  to  avoid  posting  security  would  not  appear  difficult. 
However,  the  expense  involved  in  obtaining  joinder  of  other  stock- 
holders in  the  derivative  action  may  be  considerable.  If  the  corporation's 
stock  is  listed  on  a  national  securities  exchange,  the  stockholder  might 
use  machinery  established  by  the  Securities  and  Exchange  Commission 

49  Donovan  v.  Queensboro  Corp.,  75  F.  Supp.  131   (i947)- 

50T.N.E.C.  Report,  Survey  of  Shareholdings  in  1,710  Corporations  with  Securities 
Listed  on  a  National  Securities  Exchange,  Monograph  30  (1941). 

51  For  example,  of  the  nearly  1,000,000  stockholders  of  American  Telephone  and 
Telegraph,  300,000  hold  between  i  and  S  shares  and  more  than  one-half  own  less  than 
10  shares.    N.Y.  Times,  April  22,  1951,  §  3,  p.  i,  Col.  8. 
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to  contact  other  stockholders  who  may  be  interested  in  joining  in  the 
action.  However,  the  stockholder  must  bear  the  expense  involved  so  that 
even  that  course  may  prove  unprofitable  to  the  small  stockholder.^^ 
If  the  corporation  does  not  have  its  securities  listed  on  a  national 
exchange,  expenses  may  run  higher  as  a  listing  of  stockholders  would 
need  to  be  prepared  in  the  first  instance. ^^ 

Even  if  the  stockholder  were  willing  to  bear  the  expense  of  solicita- 
tion of  other  stockholders,  the  chances  of  obtaining  joinder  of  other 
stockholders  do  not  appear  bright.  For  example,  if  it  is  assumed  that 
the  market  value  of  the  stock  is  $5.00  per  share,  10,000  shares  must 
join  in  the  suit  to  meet  the  $50,000  monetary  test.  Since  the  vast  major- 
ity of  holdings  are  of  100  shares  or  less  the  stockholder  must  convince 
more  than  100  small  shareholders  of  the  advisability  of  initiating  a 
derivative  suit.  Obtaining  joinder  of  a  sufficient  number  of  shares  to 
fulfill  the  alternative  requirement  of  5%  of  the  outstanding  shares  of 
any  class  may  be  even  more  difficult  of  attainment.  If  it  is  assumed  that 
the  corporation  has  3,000,000  shares  of  common  stock  outstanding, 
150,000  shares  must  join  in  order  to  avoid  posting  security.  If  all 
shares  are  held  in  small  holdings,  over  1,500  separate  stockholders 
must  join.^*  In  some  of  the  larger  corporations,  the  largest  single 
stockholder  is  not  able  to  meet  the  5%  test.  The  difficulties  of  obtain- 
ing substantial  group  participation  are  emphasized  by  the  fact  that  a 
10%  stockholding  is  often  sufficient  to  control  the  activities  of  some  of 
the  larger  corporations. 

If  the  corporation  involved  is  small  and  closely-held,  obtaining  the 
joinder  of  a  sufficient  number  of  shares  in  order  to  avoid  posting 
security  for  expenses  becomes  more  difficult.  If  the  corporation  involved 
is  closely-held  and  the  market  value  of  all  outstanding  shares  is  small, 
it  may  be  impossible  to  meet  the  $50,000  market  value  test  even  if  all 
shares  are  joined.  Moreover,  since  51%  of  the  shares  would  provide 

52S.E.C.  Regulation  X-14,  Rules  X-14A-7  and  X-14A-8;  See  17  Code  Fed.  Regs. 
§§  240.i4a-7,  240.143-8. 

53  State  statutes  requiring  the  availability  of  a  listing  of  stockholders  for  inspection 
by  other  stockholders  are  of  several  varieties.  For  example,  in  New  York  a  list  of 
stockholders  must  be  produced  at  a  stockholders'  meeting  upon  the  request  of  any 
stockholder.  (N.Y.  Stock  Corp.  Law,  §47).  In  Iowa,  a  list  of  stockholders  must  be 
available  for  stockholder  inspection  ten  days  prior  to  the  stockholders'  meeting  (Iowa 
Laws  1951,  Senate  Bill  222). 

s^Zlinkoff,  supra  note  39  at  368:  "Since  the  number  of  shares  outstanding  ranges 
from  several  hundred  thousand  to  many  millions,  it  seems  clear  that  the  alternative 
requirement  of  section  6i-b,  namely,  that  the  plaintiff-stockholder's  shares  constitute 
5%  of  the  outstanding  stock,  is  one  which  the  overwhelming  majority  of  individual 
shareholders  will  be  unable  to  meet." 
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control  of  the  corporation,  the  $50,000  test  is  of  no  significance  for  the 
substantial  number  of  stockholders  of  small  corporations  where  the 
market  value  of  all  outstanding  shares  is  less  than  $100,000.  In  some 
instances,  the  prospective  defendant-directors  and  officers  may  control 
over  95%  of  the  outstanding  shares  of  a  closely-held  corporation.^^  In 
that  case,  the  statute  means  that  the  minority  stockholders  must  post 
security  in  every  case  where  the  market  value  of  one  share  less  than 
5%  of  the  shares  is  less  than  $50,000.  Thus,  from  a  purely  statistical 
approach,  the  New  York  Act  means  that  in  many  cases  the  stockholder 
must  necessarily  post  security  for  expenses  for  which  the  corporation 
may  become  liable. 

Even  if  it  is  assumed  that  one  of  the  alternate  tests  can  be  statistically 
met  and  that  the  stockholder  is  willing  to  assume  the  burden  of  the 
expenses  involved  in  contacting  all  other  stockholders,  additional 
factors  make  it  doubtful  that  the  small  stockholder  can  obtain  the 
necessary  joinder  of  shares.  In  the  first  place,  management  will  counter 
the  solicitation  effort  with  statements  in  defense  of  the  acts  complained 
of.  Being  confronted  with  opposing  statements,  many  stockholders  will 
become  confused.  Most  stockholders  take  little  active  interest  in  the 
affairs  of  the  corporation;  if  the  dividends  are  satisfactory,  the  stock- 
holder generally  follows  the  lead  of  management.  Secondly,  many 
stockholders  will  be  confused  with  the  legal  aspects  of  the  stockholder's 
request  for  joinder.  When  told  that  even  a  recovery  of  a  million  dollars 
would  add  but  a  few  cents  to  the  value  of  his  investment,  the  stockholder 
has  little  monetary  interest  to  provide  the  necessary  incentive  to  join  a 
derivative  suit.  Thirdly,  the  small  stockholder  will  probably  not  involve 
himself  in  any  controversy  without  obtaining  adequate  legal  advice. 
The  expense  of  that  legal  advice  alone  may  be  more  than  the  propor- 
tionate recovery  which  may  be  obtained  for  the  stockholder  in  the 
derivative  suit.  Fourthly,  the  small  investor,  as  a  member  of  the  general 
public,  hesitates  to  become  involved  in  litigation,  and  therefore  the 
stockholder  seeking  the  jointer  of  others  must  overcome  a  very  marked 
initial  reluctance.  All  of  these  factors  further  indicate  that  meeting 
either  of  the  tests  will  be  highly  improbable  for  most  stockholders. 
Therefore,  the  New  York  Act  means  that  the  majority  of  stockholders 
must  post  security  in  derivative  actions.^"  Since  the  amount  of  security 

55  Wolff  V.  First  Trust  and  Deposit  Company,  274  App.  Div.  869,  83  N.Y.S.  26. 
238  (1948). 

ssziinkofif,  supra  note  39  at  368:  "Thus,  section  6i-b  sets  up  conditions  that  will 
affect  the  rights  of  most  stockholders  to  maintain  derivative  actions.  Furthermore, 
the  generally  wide  distribution  of  shareholdings,  the  inertia  of  stockholders,  and  the 
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required  would  often  outprice  many  stockholders,  the  only  remedy  for 
the  protection  of  legitimate  stock  interests  has  been  eliminated  in  several 
cases. ^^ 

The  basic  defect  in  the  New  York  Act  requiring  security  for  expenses 
has  been  well-stated  by  Mr.  Zlinkofif:  -  ;  '  -    - 

.  .  .  Until  other  methods  of  control  and  protection  are  sub- 
stituted, drastic  curtailment  of  the  remedy's  availability  in 
the  manner  provided  by  Section  6i-b  means  the  complete  dis- 
appearance of  any  equitable  judicial  check  on  fiduciaries  to 
whom  the  public  at  large  has  entrusted  tens  of  billions  of 
dollars  in  assets.  The  inherent  vice  in  Section  6i-b  is  that  it 
destroys  the  only  means  available  to  the  overwhelming  ma- 
jority of  stockholders  in  corporations  with  publicly  distributed 
stock  without  giving  them  an  alternative  means  of  redress  or 
control  and  leaving  them  as  a  practical  matter  without  access 
to  any  judicial  remedy  for  protection  of  their  rights.^** 

Thus  far,  the  general  effect  of  the  New  York  Act  on  the  stockholder's 
derivative  suit  has  been  analyzed.  At  this  point,  a  more  specific  analysis 
of  the  Act's  effect  on  the  strike  suit  is  essential.  As  noted  previously,  the 
elimination  of  the  strike  suit  problem  was  the  motivating  force  behind 
the  enactment  of  the  legislation.  The  Act  must  be  evaluated,  therefore, 
from  the  standpoint  of  accomplishing  that  purpose. 

It  must  be  recognized  that  the  New  York  Act  does  provide  some 
solution  to  the  problem  of  the  striker  who  has  merely  a  small  invest- 
ment. As  a  practical  matter,  corporations  will  invariably  seek  security 
for  expenses  at  the  earliest  possible  date  after  the  filing  of  the  stock- 
holder's complaint.  If  security  is  not  provided,  the  striker  will  be  unable 
to  proceed  to  cause  the  defendants  considerable  legal  expense  in  defend- 
ing the  action.  To  this  extent,  the  striker  has  lost  one  of  his  important 

expense  involved  in  securing  concerted  action  by  any  appreciable  number  of  them  make 
apparent  the  difficulties  that  would  be  encountered  in  securing  joint  action  by  a  sufficient 
percentage  of  shareholders  to  make  section  6i-b  inapplicable.  It  would  seem  therefore 
that  Governor  Dewey's  statement  in  signing  the  bill,  that  a  complaining  stockholder 
should  find  it  'easy  enough  to  interest  others,  who  do  hold  at  least  5%,  or  stock  valued 
at  $50,000'  is  basically  unsound." 

57  Horstein,  supra  note  39  at  125 :  "On  the  contrary,  the  new  law  effectually  bars 
stockholders  who  own  less  than  $50,000  worth  of  stock  in  a  large  corporation  from 
suing  their  fiduciaries  for  misconduct,  however  flagrant."  Ballantine,  "Abuses  of  Share- 
holders Derivative  Suits:  How  Far  is  California's  New  'Security  for  Expenses'  Act 
Sound  Regulation?,"  37  Calif.  L.  Rev.  399,  402  (1949)  :  "Leading  New  York  corpora- 
tion lawyers,  however,  generally  hold  a  strong  opinion  that  the  only  adequate  protection 
against  the  abuses  of  derivative  suits  is  under  this  statute,  even  though  such  suits  are 
at  present  the  only  remedy  a  shareholder  has  to  enforce  accountability  of  management, 
which  cannot  be  expected  to  sue  itself." 

58  Zlinkofif,  supra  note  39  at  372. 
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bargaining  weapons.  However,  the  striker  who  is  able  to  meet  either 
the  monetary  or  percentage  test  is  unaffected  by  the  Act.  To  that  extent, 
the  New  York  Act  provides  no  solution  to  the  problem  of  the  strike 
suit  whatsoever. 

Moreover,  the  New  York  Act  leaves  unaffected  certain  bargaining 
weapons  available  to  the  striker.  Perhaps  the  most  obvious  method  of 
avoiding  the  security  device  is  the  attainment  of  the  joinder  of  a  suffi- 
cient number  of  stockholders  so  that  security  need  not  be  posted. 
Although  there  are  certain  difficulties  involved  in  this  procedure,  the 
corporation  or  its  directors  may  be  unwilling  to  engage  in  a  battle  to 
prevent  such  joinder  in  certain  cases.  The  receipt  of  blanket  accusations 
of  fraud  on  the  part  of  the  directors  will  disturb  many  stockholders. 
Undoubtedly,  stockholders  will  demand  explanations  either  individually 
or  as  a  group.  Depending  upon  their  reaction  to  the  accusations,  the 
corporation  and  the  directors  may  be  compelled  to  respond  even  though 
the  joinder  of  a  sufficient  number  of  shares  to  avoid  posting  security 
does  not  appear  imminent.  Responses  to  the  accusation  will  be  time- 
consuming  and  expensive.  Those  factors  alone  may  be  sufficient  to  give 
the  striker  a  favorable  bargaining  position.  Naturally,  such  activities 
of  strikers  border  on  blackmail,  but  clever  attorneys  will  assure  that 
blackmail  cannot  be  successfully  proved  in  court. 

In  addition,  one  particularly  unwholesome,  but  effective,  striker's 
weapon  remains — the  threat  to  make  public  certain  facts  by  filing  a 
complaint.  Whether  the  reason  for  not  wishing  certain  facts  to  be 
divulged  is  legitimate  or  not,  the  New  York  Act  does  not  solve  the 
problem  of  the  striker  who  has  a  favorable  bargaining  position  because 
of  certain  peculiar  knowledge.  More  often  than  not,  the  reason  for  not 
wishing  the  complaint  to  be  filed  will  be  that  the  possible  defendants 
know  that  the  corporation  is  entitled  to  recovery.  Yet,  the  New  York 
Act  has  no  operative  effect  on  such  blackmailing  techniques  nor  does 
it  have  any  operative  effect  on  the  fraudulent  directors  who  are  to  be 
equally  denounced  along  with  the  striker  for  their  acts. 

Moreover,  other  possible  methods  of  avoiding  the  security  for  ex- 
penses device  may  be  open  to  the  striker  as  well  as  to  small  stockholders 
who  have  legitimate  stock  interests  to  protect.  In  the  first  place,  persons, 
other  than  directors,  officers,  or  employees  of  the  corporation,  who  may 
be  implicated  in  the  wrongdoing,  are  not  entitled  to  security  under  the 
New  York  Act.  By  carefully  stating  a  cause  of  action  against  such 
persons,  the  striker  may  be  able  to  obtain  his  objective  of  selling  his 
shares  at  an  exorbitant  price.  If  such  a  third  person  was  a  party  to 
wrongful  acts,  he  may  be  able  to  exert  pressure  on  the  directors,  officers, 
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and  employees,  also  implicated,  to  join  with  him  in  "buying  off"  the 
striker.  If  the  striker  believes  he  has  substantial  grounds  for  recovery  in 
the  derivative  suit,  he  may  test  the  grounds  against  those  for  whom 
security  is  not  required  by  continuing  the  litigation.  If  successful,  he 
will  be  in  an  excellent  position  to  press  additional  suits  against  the 
corporate  management.  In  that  event,  the  striker's  bargaining  position 
may  be  particularly  powerful  since  he  is  interested  only  in  selling  his 
shares  at  an  exorbitant  price.  If  the  striker  is  the  only  stockholder  having 
knowledge  of  the  wrongdoing  by  others,  a  successful  suit  against  third 
parties,  not  entitled  to  security,  may  still  leave  the  striker  in  a  position 
to  bargain  for  a  sale  of  his  stock  to  the  directors  or  officers.  This  method 
of  avoiding  security  will  be  most  useful  when  the  alleged  wrongdoing 
has  been  accomplished  by  management  through  the  use  of  the  holding 
company  or  subsidiary  corporation.  The  stockholder  may  sue  the  sub- 
sidiary or  parent  corporation  without  posting  security  although  the 
boards  of  directors  of  both  corporations  involved  are  identical.^'' 

Secondly,  the  striker  may  attempt  to  state  a  cause  of  action  against 
the  majority  stockholders  who  in  some  cases  may  be  the  same  persons 
as  the  directors  and  officers  as  a  matter  of  fact.  If  those  persons  are 
sued  in  their  capacity  as  majority  stockholders  rather  than  as  directors, 
the  New  York  Act  does  not  require  security  as  it  applies  only  to  those 
defendants  for  whom  the  corporation  may  be  required  to  pay  expenses. 
Other  statutory  provisions  in  New  York""  limit  this  liability  to  persons 
who  are  made  defendants  by  reason  of  the  fact  that  they  are  directors, 
officers,  or  employees  of  the  corporation.  Thus,  if  the  directors  should 
be  joined  by  reason  of  the  fact  that  they  are  the  majority  stockholders, 
the  corporation  would  not  be  liable  for  the  expenses  of  a  successful 
defense.  Even  if  the  majority  stockholders  are  not  the  same  persons  as 
the  members  of  the  board  of  directors,  the  striker  may  be  able  to 
harass  the  corporations  sufficiently  so  that  it  deems  it  advisable  to  meet 
the  striker's  demands.  Although  the  problem  of  the  liability  of  majority 
stockholders  is  without  the  scope  of  this  study,  it  may  be  stated  generally 
that  majority  stockholders,  no  matter  how  large  the  group,  are  liable 
for  fraudulent  acts  similar  to  those  for  which  directors  and  officers  are 
liable.®^  Since  the  striker  is  not  normally  interested  in  the  recovery  for 
the  corporation,  it  is  immaterial  to  him  that  a  well-founded  cause  of 
action  cannot  be  stated  against  the  majority  stockholders. 

^9  Fuller  V.  American  Machine  &  Foundry  Co.,  91  F.  Supp.  710  (1950). 

60  N.Y.  General  Corp.  Law,  §§  63-68. 

61 13  Fletcher,  Cyclopedia  Corporations,  §§5810-5829.  (Perm.  ed.  1943  Rev.  vol.); 
Note,  "Corporations :  Derivative  and  non-derivative  stockholders'  suits :  Majority 
stockholders  liable  for  directors'  breach  of  fiduciary  duty,"  33  Cornell  L.  Q.  414  (1948). 
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The  third  possible  method  for  a  striker  to  harass  the  corporation  so 
that  he  will  be  in  a  favorable  bargaining  position  is  the  initiation  of  an 
action  in  his  own  right  as  a  stockholder  against  the  corporation  seeking 
the  appointment  of  a  receiver  or  the  winding-up  of  the  affairs  of  the 
corporation  on  the  grounds  of  mismanagement  or  fraud  by  the  directors 
or  the  majority  stockholders."^  The  directors  and  officers  may  be  made 
defendants,  but  security  will  not  be  required  as  the  action  is  brought  by 
a  stockholder  in  his  own  right,  and  the  New  York  Act  limits  the  security 
for  expenses  device  to  actions  of  a  derivative  nature.  Although  courts 
are  generally  reluctant  to  appoint  receivers  or  order  the  winding-up  of 
the  affairs  of  a  corporation,  the  initiation  of  such  an  action  will  often 
harass  the  corporation  and  its  directors  and  officers  sufficiently,  so  that 
the  striker  has  as  good  a  bargaining  position  as  if  he  had  initiated  a 
derivative  suit. 

It  is  clear  that  the  New  York  Act  is  not  a  complete  solution  to  the 
problem  of  the  strike  suit.  It  limits  only  one  weapon  open  to  the  potential 
striker  although  it  is  to  be  admitted  that  that  weapon — the  derivative 
suit  — has  been  the  usual  device  employed  by  the  striker.  Additional 
methods  of  avoiding  the  security  for  expenses  statute  may  be  discovered 
by  others.  However,  sufficient  possibilities  of  avoiding  security  appear 
to  remain  so  that  the  unscrupulous  striker  and  his  attorneys  will  be  only 
partially  affected  by  the  New  York  Act.  On  the  other  hand,  the  stock- 
holder having  a  legitimate  interest  to  protect,  will  often  be  unable  to 
use  other  types  of  suits  since  the  possibility  of  obtaining  a  recovery  for 
the  corporation  is  not  so  great  as  in  a  derivative  suit.  Proving  sufficient 
facts  for  a  recovery  from  the  majority  stockholders  is  usually  most 
difficult.  Receivership  or  an  order  winding-up  the  affairs  of  a  corpora- 
tion will  be  granted  by  a  court  only  in  most  dire  circumstances. 

2.  The  California  Act  and  its  effect  on  stockholders'  derivative  suits. 

In  1949  the  California  legislature  enacted  legislation  employing  a 
"security  for  expenses"  device  which  differs  substantially  from  the  New 
York  Act.  In  the  first  place,  defendants,  other  than  those  for  whose 
expenses  the  corporation  may  be  liable  in  the  instance  of  a  successful 
defense,  may  obtain  security.  Secondly,  the  number  or  value  of  shares 

62  See  generally  regarding  appointment  of  receivers,  16  Fletcher,  Cyclopedia  Cor- 
porations, §  7714  (Perm.  ed.  1942  Rev.  vol.).  For  a  discussion  of  the  power  of  a  court 
to  order  the  winding  up  of  the  affairs  of  a  corporation  and  the  common  law  and 
statutory  grounds  for  such  action,  see  Hornstein,  "A  Remedy  for  Corporate  Abuse — 
Judicial  Power  to  Wind  Up  a  Corporation  at  the  Suit  of  a  Minority  Stockholder," 
40  Col.  L.  Rev.  220  (1940). 
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held  by  the  plaintiff-stockholder  in  a  derivative  action  is  immaterial. 
Thirdly,  the  person  seeking  security  must  make  a  motion  for  the  security 
based  upon  the  ground  that : 

( 1 )  There  is  no  reasonable  probability  that  the  derivative  action  will 
benefit  the  corporation  or  its  security  holders ;  or 

(2)  The  moving  party,  if  other  than  the  corporation,  did  not  partici- 
pate in  the  transaction  complained  of  in  any  capacity. 

If  the  evidence  introduced  at  the  hearing  on  the  motion  is  sufficient  to 
sustain  either  ground,  the  court  may  direct  that  security  for  expenses 
be  provided.  Failure  to  provide  security  for  the  parties  named  by  the 
court  results  in  the  dismissal  of  the  action  as  to  those  parties.  The 
California  Act  reads  as  follows : 

California  Corporation  Code,  §  834: 

(b)  In  any  such  action,  at  any  time  within  thirty  days  after 
service  of  summons  upon  the  corporation  or  any  defendant, 
the  corporation  or  such  defendant  may  move  the  court  for  an 
order,  upon  notice  and  hearing,  requiring  the  plaintiff  to 
furnish  security  as  hereinafter  provided.  Such  motion  may 
be  based  upon  one  or  more  of  the  following  grounds  : 

( 1 )  That  there  is  no  reasonable  probability  that  the  prosecu- 
tion of  the  cause  of  action  alleged  in  the  complaint  against 
the  moving  party  will  benefit  the  corporation  or  its  security 
holders ; 

(2)  That  the  moving  party,  if  other  than  the  corporation, 
did  not  participate  in  the  transaction  complained  of  in  any 
capacity. 

The  court  on  application  of  the  corporation  or  any  defendant 
may,  for  good  cause  shown,  extend  such  30-day  period  for 
an  additional  period  or  periods  not  exceeding  sixty  days. 

At  the  hearing  upon  such  motion,  the  court  shall  consider  such 
evidence,  written  or  oral,  by  witnesses  or  affidavit,  as  may  be 
material :  (a)  to  the  ground  or  grounds  upon  which  the  motion 
is  based,  or  (b)  to  a  determination  of  the  probable  reasonable 
expenses,  including  attorney's  fees,  of  the  corporation  and  the 
moving  party  which  will  be  incurred  in  the  defense  of  the  ac- 
tion. If  the  court  determines,  after  hearing  the  evidence  ad- 
duced by  the  parties  at  the  hearing,  that  the  moving  party  has 
established  a  probability  in  support  of  any  of  the  grounds 
upon  which  the  motion  is  based,  the  court  shall  fix  the  nature 
and  amount  of  security  to  be  furnished  by  the  plaintiff  for 
reasonable  expenses,  including  attorney's  fees,  which  may  be 
incurred  by  the  moving  party  and  the  corporation  in  connec- 
tion with  such  action,  including  expenses  for  which  said 
corporation  may  become  liable  pursuant  to  Section  830.  A 
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determination  by  the  court  that  security  either  shall  or  shall 
not  be  furnished  or  shall  be  furnished  as  to  one  or  more 
defendants  and  not  as  to  others,  shall  not  be  deemed  a  deter- 
mination of  any  one  or  more  issues  in  the  action  or  of  the 
merits  thereof.  The  corporation  and  the  moving  party  shall 
have  recourse  to  such  security  in  such  amount  as  the  court 
shall  determine  upon  the  termination  of  such  action.  The 
amount  of  such  security  may  thereafter  from  time  to  time  be 
increased  or  decreased  in  the  discretion  of  the  court  upon 
showing  that  the  security  provided  has  or  may  become  inade- 
quate or  is  excessive.  If  the  court,  upon  any  such  motion, 
makes  a  determination  that  security  shall  be  furnished  by  the 
plaintiff  as  to  any  one  or  more  defendants,  the  action  shall  be 
dismissed  as  to  such  defendant  or  defendants,  unless  the  se- 
curity required  by  the  court  shall  have  been  furnished  within 
such  reasonable  time  as  may  be  fixed  by  the  court. 

(c)  If  any  such  motion  is  filed,  no  pleadings  need  be  filed  by 
the  corporation  or  any  other  defendant,  and  the  prosecution 
of  such  action  shall  be  stayed,  until  10  days  after  such  motion 
shall  have  been  disposed  of.®^ 

At  first  blush,  the  California  Act  appears  to  circumvent  some  of  the 
undesirable  results  flowing  from  the  New  York  Act.  The  small  and 
large  stockholders  are  treated  similarly;  strikers  irrespective  of  their 
shareholdings  are  not  able  to  avoid  posting  security  if  their  cause  of 
action  is  unfounded;  and  security  may  be  required  on  the  basis  of  a 
test  of  whether  the  claim  is  well-founded  rather  than  on  the  basis  of  a 
mechanical  test.  However,  there  are  certain  technical  defects  in  the  act 
as  well  as  basic  policy  considerations  which  should  be  carefully  noted. 

A  problem  which  deserves  attention  is  that  of  the  burden  of  proof 
which  must  be  sustained  by  the  moving  party  before  he  will  be  entitled 
to  security  for  expenses.  One  ground  upon  which  the  motion  for  security 
may  be  based  is  that  there  is  "reasonable  probability"  that  the  corpora- 
tion or  its  security  holders  will  not  benefit  from  the  derivative  suit. 
This  language  indicates  that  the  moving  party  must  sustain  the  motion 
by  a  preponderance  of  the  evidence.  However,  at  a  later  point  the  act 
provides  that  the  court  will  order  security  if  it  finds  that  "the  moving 
party  has  established  a  probability  in  support  of  any  of  the  grounds  upon 
which  the  motion  is  based."  Taken  literally,  the  act  means  that  the 
moving  party  must  establish  a  "probability"  of  a  "reasonable  proba- 
bility" which,  of  course,  considerably  reduces  the  burden  of  proof  for 
the  moving  party.  As  to  the  other  ground  on  which  a  motion  for 
security  may  be  sustained,  that  the  moving  party  did  not  participate  in 

63  Cal.  Laws  1949,  c.  499,  §  i. 
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the  transaction  complained  of,  the  burden  of  proof  is  a  "probability" 
only  and  not  a  "reasonable  probability."  That  language  would  also 
appear  to  indicate  a  lesser  burden  of  proof.  Since  there  are  no  reported 
cases  interpreting  the  statutory  language,  the  burden  of  proof  remains 
open  to  judicial  determination.  Professor  Ballantine  believes  that  the 
language  of  the  act  means  a  "preponderance  of  the  evidence"  test  for 
both  grounds.®*  If  this  should  be  the  final  interpretation  of  the  language 
of  the  act  by  the  courts,  the  effect  on  the  stockholders'  derivative  remedy 
will  not  be  so  drastic.  However,  if  the  burden  of  proof  is  determined  by 
the  court  to  be  below  that  standard,  the  act  may  result,  as  a  practical 
matter,  in  the  requirement  of  security  in  the  vast  majority  of  cases 
regardless  of  the  number  and  market  value  of  the  stockholders'  shares. 
Requiring  security,  as  noted  above,  will  often  eliminate  the  derivative 
suit  as  an  effective  remedy. 

Another  problem  raised  by  the  language  of  the  Act  is  the  group  of 
persons  for  whom  security  may  be  required  if  the  moving  party  should 
prove  successful.  The  California  Act  states  that  if  the  court  rules 
favorably  on  the  motion,  "the  court  shall  fix  the  nature  and  amount  of 
security  to  be  furnished  by  the  plaintiff  for  reasonable  expenses,  includ- 
ing attorney's  fees,  which  may  be  incurred  by  the  moving  party  and  the 
corporation  in  connection  with  such  action,  including  expenses  for 
which  said  corporation  may  become  liable  pursuant  to  Section  8^0 
[Emphasis  added]. "®^  Literally,  this  means  that  if  one  individual  de- 
fendant is  successful  on  the  ground  that  he  did  not  participate  in  the 
act  complained  of,  the  corporation  will  be  allowed  security  for  its  ex- 
penses and  the  expenses  for  which  it  may  become  liable  to  successful 
defending  directors  and  officers.  Thus,  although  the  corporation  could 
itself  only  move  for  security  on  the  ground  that  there  was  no  reasonable 
probability  of  benefit  to  the  corporation  or  its  security  holders,  the 
language  indicates  that  the  corporation  will  be  provided  security  al- 
though it  was  unable  to  sustain  a  motion  for  security  on  the  ground 
that  there  was  no  reasonable  probability  of  benefit.  It  is  doubtful  that 
a  literal  interpretation  should  be  given  to  this  section  of  the  statute. 
The  act  expressly  provides  that  failure  to  provide  security  for  any  one 
or  more  defendants  results  in  the  dismissal  of  the  action  as  to  such 

6*  Ballantine,  "Abuses  of  Shareholders  Derivative  Suits:  How  Far  is  California's 
New  'Security  for  Expenses'  Act  Sound  Regulation?,"  27  Calif.  L.  Rev.  399,  404n. 
(1949)  :  "The  test  of  'reasonable  probability'  is  the  usual  test  as  to  the  burden  of  proof 
in  civil  cases,  which  is  less  well  expressed  as  a  'preponderance  of  the  evidence.'  It  means 
a  showing  that  there  is  no  fair  likelihood  of  benefit  to  the  corporation,  not  that  there 
is  no  foreseeable  possibility  or  chance  of  slight  benefit." 

65Cal.  Corp.  Code,  §  834(b)  (2). 
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defendants.  Because  the  corporation  is  an  indispensable  party®®  in  a 
derivative  suit,  failure  to  provide  security  for  its  expenses  would,  of 
course,  prevent  continuation  of  the  action.  Therefore  it  would  appear 
that  the  statutory  language  relating  to  dismissal  contemplates  the  con- 
tinuance of  the  derivative  suit  as  to  less  than  all  of  the  original  defend- 
ants in  certain  cases. 

The  difficulties  involved  in  the  interpretation  of  the  statutory  lan- 
guage can  be  best  illustrated  by  a  hypothetical  situation.  P,  a  stock- 
holder in  X  corporation  initiates  a  derivative  suit  against  D-i,  D-2, 
D-3,  and  D-4,  directors  of  X  corporation  on  the  ground  that  defend- 
ant-directors have  defrauded  the  corporation.  D-i,  D-2,  D-3,  and  X 
corporation  move  the  court  for  an  order  requiring  security  on  the 
ground  that  there  is  no  reasonable  probability  that  the  prosecution  of 
the  cause  of  action  will  benefit  the  corporation  or  its  security  holders. 
D-4  seeks  security  on  the  ground  that  he  did  not  participate  in  the  trans- 
action complained  of  in  any  capacity.  At  the  hearings  on  the  motions  the 
court  finds  that  there  is  reasonable  probability  that  the  prosecution  of 
the  action  will  benefit  the  corporation  or  its  security  holders  and  it  also 
finds  that  D-4  did  not  participate  in  the  transaction  complained  of  in 
any  capacity.  The  statutory  language  indicates  that  if  a  moving  party 
is  successful  both  the  moving  party  and  the  corporation  shall  be  entitled 
to  security.  Therefore,  in  the  hypothetical  fact  situation  P  may  be 
ordered  to  provide  security  for  the  expenses  of  D-4  and  for  the  ex- 
penses of  X  corporation  including  the  expenses  which  may  be  recovered 
by  D-I,  D-2,  and  D-3  from  the  corporation  if  they  should  prove  suc- 
cessful in  defending  the  action.  To  avoid  this  rather  awkward  result  it 
will  be  necessary  for  the  court  to  interpret  the  statutory  language  to 
mean  that  the  corporation  will  obtain  security  only  if  the  moving  party 
sustains  a  motion  on  the  ground  that  the  cause  of  action  will  not  benefit 
the  corporation  or  its  security  holders.  However,  if  the  court  should 
rule  that  the  language  must  be  given  its  literal  interpretation,  plaintiff- 
stockholders  should  be  careful  in  joining  directors  and  officers  or  even 
third  parties  when  there  is  any  doubt  as  to  whether  such  parties  par- 
ticipated in  the  transaction  complained  of.  Requiring  such  tactics  on 
the  part  of  the  plaintiff-stockholder  means,  of  course,  that  a  few  de- 
fendants may  be  liable  for  the  entire  corporate  loss  although  others 
were  possibly  implicated  in  the  same  wrongdoing.  The  act,  therefore, 

663  Moore,  Federal  Practice  2174  (2d  ed.)  ;  City  of  Davenport  v.  Dows,  18  Wall. 
626,  627  (1873)  ;  for  a  criticism  of  this  rule,  see  Koessler,  "The  Stockholder's  Suit:  A 
Comparative  View,"  46  Col.  L.  Rev.  238,  244  (1946). 


414  CURRENT  TRENDS  IN  STATE  LEGISLATION 

would  seem  to  encourage  suits  against  only  the  few  directors  or  officers 
against  whom  the  best  case  for  recovery  can  be  made.  Such  a  result 
would  tend  to  make  the  burden  of  accepting  corporate  directorships 
and  officers  much  greater. 

The  California  Act,  in  allowing  security  in  derivative  suits,  goes 
beyond  the  New  York  Act  in  respect  to  the  parties  who  may  obtain 
the  security.  The  California  Act  allows  third  parties,  other  than  di- 
rectors, officers,  or  employees  of  the  corporation,  to  obtain  security 
whereas  the  New  York  Act  is  limited  to  security  for  the  expenses  of  the 
corporation  and  the  expenses  of  successfully  defending  directors,  offi- 
cers, or  employees.  There  would  appear  to  be  little  reason  for  the  exten- 
sion of  the  security  device  to  third  parties.  Normally,  parties  to  litiga- 
tion must  bear  their  own  expenses  in  prosecuting  or  defending  civil 
actions.  If  third  parties  are  involved  in  the  wrongdoing  to  the  corpora- 
tion as  well  as  directors,  officers,  and  employees,  the  amount  of  security 
which  may  have  to  be  posted  by  the  plaintiff-stockholder  will  be  much 
higher.  Naturally  the  higher  the  amount  of  security  required  to  be 
posted,  the  less  likely  will  the  stockholder  be  to  prosecute  the  action 
against  all  parties  who  may  be  involved  in  the  wrong  to  the  corporation. 

An  interesting  problem  is  also  raised  under  the  California  Act  in  the 
case  where  the  plaintiff-stockholder  provides  security  for  but  a  single 
defendant-director  and  the  action  is  dismissed  as  to  all  others  whom  the 
plaintiff  originally  joined  as  defendants  in  the  action.  The  corporation, 
being  the  party  which  may  benefit  from  a  recovery  in  the  case,  should 
remain  entirely  neutral,  and  therefore  its  expenses  will  be  minimal.  The 
expenses  incurred  by  only  one  defendant-director  will  be  smaller  than 
if  all  directors  defended  the  action.  Therefore  the  stockholder  who  de- 
sires to  seek  a  final  determination  on  his  cause  of  action  would  be  wise 
to  fail  to  provide  security  except  as  to  one  defendant  although  the  evi- 
dence in  the  case  indicates  that  if  any  director  is  liable  all  directors  are 
liable.  In  the  ordinary  stockholder's  action  wherein  the  plaintiff  seeks 
damages  for  the  corporation,  other  directors  would  not  be  deemed 
indispensable  parties.®^  Even  if  the  one  defendant-director  for  whom 
security  is  posted  were  able  to  join  the  other  directors  on  the  ground 
that  they  are  necessary  or  proper  parties,  the  statute  would  seem  to  pre- 
vent their  continued  joinder  because  of  the  failure  of  the  plaintiff- 
stockholder  to  provide  the  required  security.  The  result  is  that  upon  final 
determination  of  the  cause  the  court  may  find  that  the  plaintiff-stock- 
holder has  sustained  his  cause  of  action  and  a  single  director  may  be 

^T^  Krouse  v.  Brevard  Tannin  Co.,  249  Fed.  538  (1918). 
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held  liable  for  all  damages  to  the  corporation.  This  would  be  an  onerous 
burden  upon  a  single  director  when  all  the  evidence  indicates  that  his 
associates  on  the  board  of  directors  were  equally  implicated  in  the 
wrongdoing  and  therefore  should  share  the  burden  of  the  damages  to 
the  corporation. 

A  more  fundamental  policy  consideration  is  raised  by  the  California 
Act  as  a  result  of  the  employment  of  a  court  hearing  on  a  motion  to 
determine  whether  security  for  expenses  will  be  required.  The  Act 
provides  that  the  court  shall  consider  all  material  evidence  relative  to 
the  grounds  on  which  the  motion  for  security  is  based  or  relative  to  the 
determination  of  the  probable  reasonable  expenses  of  the  corporation 
and  the  moving  party  which  will  be  incurred  in  the  defense  of  the  action. 
This  in  effect  means  that  the  plaintiff  may  introduce  all  evidence  on 
which  his  cause  of  action  is  based  and  that  the  defendant  may  respond 
with  all  evidence  that  is  material  to  a  successful  defense.  Therefore  the 
California  courts  may  be  faced  with  a  trial  within  a  trial.  As  in  the  trial 
of  the  derivative  action  itself,  months  of  labor  may  be  involved  in  the 
preparation  and  presentation  of  evidence  to  the  court.  But  at  the  con- 
clusion of  the  presentation  of  the  evidence  in  the  hearing  on  a  motion 
for  security,  the  court  will  not  enter  a  final  judgment  in  the  case  but 
will  merely  rule  that  security  is  or  is  not  to  be  required.  The  result  is 
that  a  derivative  action  will  be  particularly  long  and  cumbersome  in 
California.  In  the  first  instance,  all  material  evidence  relative  to  the  cause 
of  action  may  be  introduced  at  the  hearing  on  the  motion.  Once  the 
court  has  ruled  on  the  motion,  and  if  the  plaintiff-stockholder  continues 
the  suit,  the  same  evidence  may  be  introduced  in  the  trial  on  the  cause 
of  action.  Thus,  the  end  result  is  a  duplication  of  effort  in  assembling 
and  presenting  evidence. 

The  effect  of  the  court's  ruling  on  the  motion  for  security,  however, 
is  even  more  disturbing.  If  the  court  rules  that  the  stockholder  should 
provide  security,  the  effect  of  that  order  is  notice  to  the  stockholder  that 
the  court  is  not  favorably  disposed  to  render  a  verdict  for  the  stockholder 
in  the  action.  Invariably,  the  prudent  stockholder  will  withdraw  his 
complaint  at  this  time.  Meanwhile,  in  preparing  for  and  participating 
in  the  hearing  on  the  motion  the  defendants  will  have  sustained  con- 
siderable legal  expense.  There  will  be  no  recourse  against  the  stockholder 
because  security  is  not  required  under  the  California  Act  prior  to  a 
ruling  of  the  court  on  the  motion  for  security.  On  the  other  hand,  if 
the  court  rules  at  the  end  of  the  hearing  on  the  motion  that  no  security 
is  to  be  required,  the  defendants  are  on  notice  that  the  court  is  favorably 
disposed  to  find  for  the  plaintiff-stockholder  in  the  final  trial  of  the 
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cause  of  action.  In  that  event,  the  true  "striker"  would  be  in  an  excellent 
position  to  press  the  defendants  for  a  settlement  which  would  be  per- 
sonally beneficial  but  not  necessarily  beneficial  to  the  corporation.  Also, 
it  would  be  a  "field  day"  for  all  other  stockholders  who  may  be  interested 
in  sharing  in  attorneys'  fees.  Many  would  attempt  to  intervene  in  the 
action  on  the  ground  that  the  plaintiff-stockholder  was  not  adequately 
protecting  the  interests  of  the  corporation  and  its  shareholders. 

Another  problem  raised  by  the  statute  is  the  amount  of  security  which 
the  court  should  order  if  it  determines  that  a  moving  party  has  sustained 
one  of  the  grounds  upon  which  a  motion  for  security  may  be  success- 
fully based.  The  question  arises  as  to  whether  the  amount  required  by 
the  court  for  security  should  include  the  reasonable  expenses  incurred 
in  the  hearing  on  the  motion.  The  act  states  "the  court  shall  fix  the 
nature  and  amount  of  security  to  be  furnished  by  the  plaintiff  for  rea- 
sonable expenses,  including  attorney's  fees,  which  may  be  incurred  by 
the  moving  party  and  the  corporation  in  connection  with  such  action 
[Emphasis  added]. "^^  The  language  of  the  act  may  be  interpreted  to 
include  only  future  expenses — expenses  incurred  after  the  court  has 
ordered  security.  On  the  other  hand,  expenses  incurred  prior  to  the 
court  order  are  certainly  incurred  "in  connection  with"  the  stockholder's 
cause  of  action.  Moreover,  many  of  the  expenses  incurred  in  obtaining 
evidence  for  the  hearing  on  the  motion  for  security  will  not  be  re- 
incurred  at  the  final  trial.  In  one  sense,  therefore,  it  would  appear  that 
the  security  should  include  an  amount  necessary  to  cover  the  expenses 
incurred  at  the  hearing  on  the  motion.  However,  at  the  conclusion  of 
the  hearing  on  the  motion  for  security  the  stockholder  apparently  may 
withdraw  without  liability.  This  would  seem  to  indicate  that  the  expenses 
incurred  by  the  defendants  prior  to  the  order  of  the  court  on  the  motion 
should  not  be  recoverable  out  of  the  security  posted  by  the  plaintiff- 
stockholder.  Since  the  language  of  the  California  Act  is  ambiguous  as 
to  what  expenses  security  must  be  posted  for,  the  general  effect  of  the 
security  device  on  the  derivative  suit  may  be  a  determining  factor  in 
interpreting  the  language.  Therefore,  it  should  be  noted  that,  if  security 
should  be  required  for  the  expenses  incurred  prior  to  the  court  ruling 
on  the  motion  for  security,  the  total  expenses  for  which  security  is 
required  will  be  greatly  increased  over  what  would  be  required  if  the 
statute  had  merely  stated  that  security  will  be  required  in  every  deriva- 
tive suit.  The  expenses  of  the  defendants  may  be  nearly  doubled  because 
of  the  possible  feature  of  a  trial  within  a  trial.  Naturally,  the  higher  the 
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amount  of  security  required  by  the  court,  the  less  Hkely  is  the  plaintiff- 
stockholder  to  be  able  to  proceed. 

Another  problem  is  raised  by  the  California  Act  because  of  the  fact 
that  the  corporation  may  take  an  active  interest  in  the  defense  of  the 
action.  If  it  is  assumed  that  in  a  derivative  action  all  of  the  directors 
of  a  corporation  are  joined  as  defendants  and  the  corporation  is  the 
only  party  to  make  a  motion  for  security  on  the  ground  that  there  is  no 
reasonable  probability  that  the  cause  of  action  will  benefit  the  corporation 
or  its  security  holders,  the  corporation,  in  an  attempt  to  sustain  the 
motion,  will  in  effect  be  taking  an  active  part  in  the  preparation  of 
evidence  for  the  trial.  In  a  derivative  suit,  the  role  of  the  corporation 
should  be  a  neutral  one.  The  action  is  brought  for  the  benefit  of  the 
corporation,  because  the  plaintiff-stockholder  believes  that  management 
has  failed  to  protect  the  corporation's  interests.  In  fact,  the  expenditure 
of  funds  by  the  corporation  to  actively  engage  in  defending  its  directors 
is  in  itself  a  cause  for  bringing  a  derivative  suit.®^  However,  under  the 
California  Act  it  is  possible  that  all  the  directors  may  rely  on  the  cor- 
poration to  prepare  evidence  to  sustain  the  motion  for  security.  This 
would  seem  to  cause  a  breach  of  duty  since  the  interests  of  the  corpora- 
tion and  its  directors  are  conflicting.  In  reference  to  this  problem, 
Professor  Ballantine  has  written : 

The  interests  of  the  corporation  and  of  the  directors  and 
officers  who  are  sued  for  misconduct  are  generally  conflicting. 
It  would  ordinarily  be  improper  for  the  attorneys  of  the  indi- 
vidual defendants  to  act  also  for  the  corporation  defendant, 
which  is  in  substance  the  plaintiff,  particularly  by  interposing 
defenses  or  answers  on  the  merits  to  the  alleged  corporate 
right  of  action.  The  management  cannot  properly  use  corpo- 
rate funds  to  assist  the  individual  defendants  to  resist  the 
prosecution  of  the  corporate  right  of  action  against  them. 
With  reference  to  the  motion  for  security  for  cost  under  the 
California  Act,  there  may  be  some  question  as  to  when  the 
same  attorneys  may  properly  act  for  the  corporation  and  for 
the  other  defendants.  It  would  seem  that  there  is  here  a  grave 
danger  of  a  conflict  of  interest  and  breach  of  fiduciary  duty.^° 

Because  the  California  Act  was  undoubtedly  passed  for  the  purpose 
of  preventing  "strike  suits",  it  is  important  to  review  what  the  possible 
effects  of  the  act  may  be.  As  noted  previously,  strikers  are  most  inter- 
ested in  selling  their  shares  for  an  exorbitant  price  or  in  sharing  in 
attorneys'  fees;  it  is  immaterial  whether  the  cause  of  action  is  well- 

69  Supra,  note  27. 

^0  Ballantine,  supra  note  64  at  409. 
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founded.  If  we  assume  that  the  cause  of  action  is  well-founded,  the 
CaHfornia  Act  will  have  little  effect  on  the  true  striker.  In  fact,  a  ruling 
against  security  will  only  serve  to  encourage  intervention  by  other 
strikers.  If  the  cause  of  action  is  not  well-founded,  there  is  still  a  possi- 
bility that  the  striker  may  be  successful.  The  reasons  that  such  strikers 
are  able  to  exist  are  that  the  defendant-directors  are  more  willing  to 
"buy  off"  than  to  pay  the  expenses  of  a  successful  defense  or  the  defend- 
ant-directors believe  that  the  existence  of  a  suit,  in-and-of -itself,  is 
harmful  to  the  interests  of  the  corporation.  The  California  Act  would 
seem  to  have  little  effect  on  either  of  these  reasons  for  the  existence  of 
strikers.  The  defendant-directors  may  have  to  bear  considerable  expense 
in  supporting  a  motion  for  security.  If  the  motion  for  security  is  suc- 
cessful, the  striker  may  withdraw  his  complaint.  Therefore,  the  striker 
has  a  reasonable  chance  of  being  successful  in  selling  his  shares  because 
the  defendant-directors  do  not  wish  to  incur  the  costly  fees  involved  in 
successfully  supporting  a  motion  for  security.  If  the  defendant-directors 
feel  that  the  existence  of  the  unfounded  claim,  in-and-of -itself,  is  harm- 
ful to  the  corporation,  the  striker  is  in  a  position  to  cause  considerable 
harm  because  of  the  fact  that  several  aspects  of  the  corporation's  affairs 
will  undoubtedly  be  made  public  at  the  hearing  on  the  motion.  Of  course, 
the  California  Act,  as  the  New  York  Act,  will  have  no  effect  on  the 
striker  who  is  able  to  sell  his  shares  at  an  exorbitant  price  by  merely 
threatening  to  file  a  complaint  in  the  proper  court.  All  in  all,  the  Cali- 
fornia Act  would  not  appear  to  be  an  adequate  solution  to  the  problem 
of  the  "strike  suit." 

C.  Legislation  Directly  Limiting  the  Stockholder's  Derivative  Suit  as 
a  Remedy. 

In  1945,  the  Wisconsin  Legislature  enacted  legislation  which  was 
designed  to  directly  limit  the  use  of  the  derivative  suit  as  a  remedy  for 
wrongs  to  corporations.  In  1951,  the  Wisconsin  Legislature  revised  the 
statute  so  that  it  is  now  comparable  to  the  New  York  type  act  and  par- 
ticularly the  Pennsylvania  statute. '^^  Nonetheless,  the  1945  Wisconsin 
statute  deserves  analysis  as  an  attempted  solution  to  the  problems  in- 
volved in  derivative  suits.  The  original  Wisconsin  Act  differs  sub- 
stantially from  the  New  York  Act  and  the  California  Act.  In  the  first 
place,  the  act  applied  only  to  derivative  actions  against  corporations 
incorporated  under  the  laws  of  Wisconsin  while  the  New  York  and 
California   Acts   apply  to   both   domestic  and    foreign   corporations. 

71  Wise.  Laws  1951,  c.  731;  Wise.  Stat.  1951,  §180.40(7). 
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Secondly,  the  original  Wisconsin  Act  absolutely  forbade  derivative 
actions  by  holders  of  less  than  5%  of  the  outstanding  shares  of  any  class 
unless  the  derivative  action  was  based  upon  the  wilful  intent  of  corporate 
directors  or  officers  to  gain  personal  benefit  or  unless  the  conduct  of 
the  directors  or  officers  resulted  in  a  personal  benefit  to  one  or  more 
stockholders  over  other  stockholders.  Thus,  the  act  represented  an 
attempt  to  make  a  direct  attack  on  the  strike  suit  while  the  New  York 
and  California  Acts  attempt  an  indirect  attack  through  the  use  of  the 
"security  for  expenses"  device.  The  original  Wisconsin  Act  read  as 
follows : 

After  September  i,  1945,  no  stockholders'  derivative  action 
against  one  or  more  directors  or  officers  of  a  corporation  of 
this  state  shall  be  maintained  by  the  holder  or  holders  of  less 
than  5  per  cent  of  the  outstanding  stock  of  any  class,  unless  the 
action  be  one  based  on  conduct  which  results,  and  is  wilfully 
intended  to  result,  in  a  direct  or  indirect  personal  benefit  or 
advantage  to  one  or  more  directors  or  officers,  or  conduct 
which  results  in  a  personal  benefit  or  advantage  to  one  or  more 
stockholders  over  the  other  stockholders.'^^ 

In  contrast  to  the  adoption  of  the  New  York  Act,  there  was  little 
publicity  given  to  the  original  bill  in  Wisconsin  and  no  general  debate 
was  engaged  in  regarding  the  advisability  of  the  statute.'^  This  may  be 
explained  by  the  fact  that  few  derivative  suits  have  been  initiated  in 
that  state.  However,  that  same  fact  would  seem  to  indicate  that  legisla- 
tion was  unnecessary  as  a  strike  suit  had  not,  as  yet,  proved  a  problem  to 
Wisconsin  corporations.  Nonetheless,  the  Wisconsin  Legislature  be- 
lieved it  necessary  to  forestall  the  problem  of  the  strike  suit.  A  presump- 
tion similar  to  that  employed  in  the  New  York  Act  was  made ;  namely, 
that  a  stockholder  holding  less  than  5%  of  the  outstanding  shares  of 
any  class  of  stock  does  not  have  a  sufficient  interest  deserving  of  pro- 
tection by  a  derivative  action  based  on  certain  allegations  of  wrongdoing. 

The  feature  of  the  original  Wisconsin  Act  which  limited  its  applica- 
tion to  domestic  corporations  is  without  special  significance  except 
insofar  as  it  expresses  a  policy  to  give  some  preference  to  domestic 
corporations  and  their  directors  and  officers  over  foreign  corporations 
and  their  directors  and  officers.  The  reason  that  the  feature  was  without 
special  significance,  as  a  practical  matter,  is  that  in  most  cases  it  would 
have  been  impossible  to  obtain  jurisdiction  over  possible  defendant- 
directors  of  foreign  corporations  in  Wisconsin. 

■^2  Wisconsin  Laws  1945,  c.  462. 

^3  Note,    "Corporation    Law — Stockholders'    Derivative    Suits — Section    180.13(3)," 
1948  Wise.  L.  Rev.  580,  582  (1948). 
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However,  the  limitation,  which  prevented  derivative  suits  not  based 
upon  conduct  wilfully  intended  to  personally  benefit  directors  or  officers 
or  a  particular  group  of  stockholders  unless  the  5%  stockholding  test 
was  met,  deserves  particular  consideration. 

Since  the  Wisconsin  Act  of  1945  has  not  been  the  subject  of  any 
reported  court  decision,  it  will  be  necessary  to  speculate  on  the  interpre- 
tation which  may  have  been  given  to  the  act  by  the  Wisconsin  courts. 
The  language  of  the  act  indicated  that  stockholders  holding  less  than 
5%  of  the  outstanding  shares  of  any  one  class  were  not  able  to  maintain 
a  derivative  suit  against  directors  or  officers  if  the  stockholder's  cause  of 
action  was  based  upon  any  of  the  following  grounds  : 

1.  Failure  to  exercise  the  degree  of  care  required  under  the  circum- 
stances ; 

2.  Non-wilful  breach  of  trust; 

3.  Acts  in  violation  of  the  corporation's  charter  or  by-laws ; 

4.  Violation  of  duties  and  powers  prescribed  by  statute ;  or 

5.  Wilful  acts  intended  to  benefit  parties  other  than  directors,  offi- 
cers, or  a  particular  group  of  stockholders.'^* 

It  is  difficult  to  justify  the  distinctions  drawn  by  the  original  Wis- 
consin Act.  There  would  appear  to  be  only  the  finest  line  of  distinction 
between  acts  which  are  wilfully  intended  to  personally  benefit  directors 
or  officers  and  acts,  beneficial  to  directors  or  officers,  which  are  so 
negligent  that  there  is  every  indication  that  no  judgment  whatsoever  has 
been  exercised.  Similarly,  there  appears  to  be  no  logical  basis  in  dis- 
tinguishing between  wilful  acts  intended  to  benefit,  directly  or  indirectly, 
directors,  officers,  or  one  group  of  stockholders  and  wilful  acts  intended 
to  benefit  persons  other  than  those  specified.  Yet,  the  statutory  distinc- 
tion between  types  of  wrongdoing  may  have  deprived  the  stockholder 
of  his  only  remedy  because  of  the  difficulties  involved  in  meeting  the 
percentage  test  as  previously  described  in  relation  to  the  New  York  Act. 

If  a  stockholder  was  unable  to  meet  the  5%  test,  the  court  apparently 
had  to  dismiss  all  allegations  based  on  other  than  a  wilful  intent  of  the 
directors  or  officers  to  benefit  themselves  or  on  a  conduct  beneficial  to  a 
particular  group  of  stockholders.  But  mere  allegation  of  the  necessary 
wilful  intent  would  seem  to  have  been  sufficient  to  allow  the  court  to 
proceed  to  hear  the  case.  The  result  might  have  been  that  the  court 
heard  all  the  evidence  in  the  case  before  the  action  was  dismissed.  It 
was  possible  that  at  the  conclusion  of  the  evidence  the  court  may  have 
found  that  there  had  been  a  breach  of  duty  on  the  part  of  the  directors 

74  Ibid,  at  585. 
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but  that  the  proof  was  not  sufficient  to  show  the  requisite  wilful  intent. 
Thus,  at  the  conclusion  of  the  trial  the  court  may  have  been  forced  to 
render  a  verdict  for  the  defendants  because  the  stockholder  did  not 
sustain  the  necessary  burden  of  proof.  "Wilful  intent"  is  one  of  the 
most  difficult  concepts  to  prove  successfully  in  court.  Therefore  many 
times  the  Wisconsin  courts  may  have  been  faced  with  a  rather  anomalous 
result ;  namely,  that  there  had  been  sufficient  evidence  to  prove  wrong- 
doing of  sufficient  nature  to  sustain  a  recovery  for  the  corporation,  but 
the  court  had  to  rule  for  the  defendants  because  the  plaintiff-stockholder 
could  not  prove  the  allegation  on  which  the  suit  was  based.  Possibly  that 
unfortunate  result  could  have  been  partially  avoided  if  the  Wisconsin 
Act  had  been  amended  so  as  to  shift  the  burden  of  proving  affirmative 
good  faith  to  the  defendants. 

The  Wisconsin  Act  of  1945  was  more  strict  than  the  New  York 
Act  in  the  respect  that  only  one  test  was  applied  to  determine  whether 
the  stockholder  had  a  sufficient  interest  to  maintain  a  derivative  suit — 
namely,  that  the  stockholder  held  5%  of  outstanding  shares  of  any 
class.  Therefore,  a  stockholder  holding  less  than  5%  of  the  outstanding 
shares  could  never  correct  a  wrong  to  a  corporation  if  the  necessary 
wilful  intent  was  lacking  and  the  wrongdoers  controlled  over  95%  of 
the  outstanding  shares. 

Since  the  original  Wisconsin  Act  also  was  aimed  at  the  problem  of 
the  "strike  suit",  it  is  necessary  to  assess  the  true  effect  of  that  type 
statute  on  the  striker.  If  the  striker  in  Wisconsin  alleged  the  necessary 
wilful  intent,  it  was  apparent  that  the  derivative  suit  would  go  to  trial 
and  that  the  defendants  would  have  to  expend  considerable  sums  to 
defend  the  action.  Thus  the  act  largely  left  the  bargaining  position  of 
the  striker  intact  insofar  as  his  action  might  cause  the  expenditure  of 
considerable  sums.  Likewise,  the  striker  could  proceed  to  trial  and 
introduce  evidence  which  may  be  harmful  to  the  best  interests  of  the 
corporation  although  not  indicative  of  wrongdoing.  Moreover,  if  at  the 
conclusion  of  the  trial  the  striker  had  shown  sufficient  grounds  for 
recovery  by  the  corporation  but  could  not  prove  the  necessary  wilful 
intent,  the  striker  would  have  been  in  an  excellent  position  to  obtain  the 
joinder  of  a  sufficient  number  of  shares  so  that  the  derivative  action 
might  be  maintained  on  a  different  basis.  In  that  event,  the  corporation 
and  the  directors  would  have  to  engage  in  two  trials  so  that  expenses 
would  have  been  nearly  doubled.  The  striker  would  be  in  an  excellent 
bargaining  position  at  the  close  of  the  first  trial  for  the  purpose  of 
obtaining  a  settlement  from  the  directors  for  the  corporation.  If  a  sec- 
ond trial  was  successful,  the  striker  and  his  attorneys  would  be  reim- 
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bursed  for  the  reasonable  expenses  incurred  in  bringing  the  derivative 
suit.  More  than  Hkely,  if  the  striker  had  proved  a  case  for  recovery  on 
the  basis  of  negligence,  breach  of  statutory  duty,  etc.,  in  the  first  trial, 
unscrupulous  stockholders  may  have  immediately  joined  in  a  second  suit 
so  that  they  might  participate  in  possible  attorneys'  fees. 

In  addition  the  Wisconsin  Act  of  1945  was  subject  to  many  of  the 
same  infirmities  as  the  New  York  Act  in  respect  to  providing  an  ade- 
quate solution  to  the  problem  of  the  "strike  suit."  The  striker  holding 
5%  of  the  outstanding  shares  of  any  one  class  was  unaffected.  Persons 
other  than  directors  or  officers  could  be  sued  without  meeting  the 
percentage  test.  The  majority  stockholders  could  be  sued  or  a  receiver- 
ship could  be  requested.  Therefore,  the  original  Wisconsin  Act  would 
appear  to  have  been  only  of  limited  value  in  preventing  "strike  suits." 

III.  The  Operation  of  the  Acts  in  the  Federal  Courts 

Immediately  after  the  enactment  of  the  New  York  Act  the  question 
arose  as  to  whether  the  "security  for  expenses"  device  would  be  applied 
by  the  federal  courts  in  derivative  actions  involving  diversity  of  citizen 
ship.  It  was  contended  that  the  statute  would  have  no  application  in 
federal  courts  on  the  ground  that  the  statute  was  procedural  and  not  a 
rule  of  substantive  law.  Since  the  famous  case  of  Erie  Railroad  Co.  v. 
Tompkins''^  there  has  been  considerable  doubt  as  to  which  rules  of  state 
law  will  be  applied  by  federal  courts  in  cases  based  upon  diversity  of 
citizenship  of  the  parties.  In  Cohen  v.  Beneficial  Industrial  Loan  Corp./^ 
the  United  States  Supreme  Court  ruled  that  the  New  Jersey  Act,  which 
is  similar  to  the  New  York  Act,  was  applicable  in  diversity  cases  arising 
in  the  federal  courts.  Justice  Jackson  in  writing  the  majority  opinion  for 
the  Supreme  Court  stated : 

Even  if  we  were  to  agree  that  the  New  Jersey  statute  is  pro- 
cedural, it  would  not  determine  that  it  is  not  applicable.  Rules 
which  lawyers  call  procedural  do  not  always  exhaust  their 
effect  by  regulating  procedure.  But  this  statute  is  not  merely 
a  regulation  of  procedure.  With  it  or  without  it  the  main 
action  takes  the  same  course.  However,  it  creates  a  new  lia- 
bility where  none  existed  before,  for  it  makes  a  stockholder  who 
institutes  a  derivative  action  liable  for  the  expense  to  which 
he  puts  the  corporation  and  other  defendants,  if  he  does  not 
make  good  his  claims.  Such  liability  is  not  usual  and  it  goes 
beyond  payment  of  what  we  know  as  "costs."  If  all  the  Act 
did  was  to  create  this  liability,  it  would  clearly  be  substan- 

75  304  U.S.  64,  58  S.  Ct.  817  (1938). 
■^^337  U.S.  S4i»  69  S.  Ct.  1221   (1949)- 
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tive.  But  this  new  liability  would  be  without  meaning  and 
value  in  many  cases  if  it  resulted  in  nothing  but  a  judgment 
for  expenses  at  or  after  the  end  of  the  case.  Therefore,  a 
procedure  is  prescribed  by  which  the  liability  is  insured  by 
entitling  the  corporate  defendant  to  a  bond  of  indemnity  be- 
fore the  outlay  is  incurred.  We  do  not  think  a  statute  which 
so  conditions  the  stockholder's  action  can  be  regarded  by  the 
federal  court  as  a  mere  procedural  device. 

We  hold  that  the  New  Jersey  statute  applies  in  federal  courts 
and  that  the  District  Court  erred  in  declining  to  fix  the  amount 
of  indemnity  reasonably  to  be  exacted  as  a  condition  of  further 
prosecution  of  the  suit." 

Three  justices  of  the  supreme  court  dissented  from  the  position  taken 
by  the  majority  in  respect  to  the  application  of  the  security  for  expenses 
statute  in  the  federal  courts.  Justice  Douglas,  with  whom  Justice  Frank- 
furter concurred,  stated  in  dissenting : 

This  New  Jersey  statute,  like  statutes  governing  security  for 
costs,  regulates  only  the  procedure  for  instituting  a  particular 
cause  of  action  and  hence  need  not  be  applied  in  this  diversity 
suit  in  the  federal  court. ^® 

Justice  Rutledge,  in  a  more  exhaustive  analysis,  stated : 

The  accepted  dichotomy  is  the  familiar  "procedural-substan- 
tive" one.  This  of  course  is  a  subject  of  endless  discussion, 
which  hardly  needs  to  be  repeated  here.  Suffice  it  to  say  that 
actually  in  many  situations  procedure  and  substance  are  so 
interwoven  that  rational  separation  becomes  well-nigh  impos- 
sible. But,  even  so,  this  fact  cannot  dispense  with  the  necessity 
of  making  a  distinction.  For,  as  the  matter  stands,  it  is  Con- 
gress which  has  the  power  to  govern  procedure  of  the  federal 
courts  in  diversity  cases,  and  the  states  which  have  that  power 
over  matters  clearly  substantive  in  nature.  Judges  therefore 
cannot  escape  making  the  division.  And  they  must  make  it 
where  the  two  constituent  elements  are  Siamese  twins  as  well 
as  where  they  are  not  twins  or  even  blood  brothers.  The  real 
question  is  not  whether  the  separation  shall  be  made,  but  how 
it  shall  be  made  :  whether  mechanically  by  reference  to  whether 
the  state  courts'  doors  are  open  or  closed,  or  by  a  consideration 
of  the  policies  which  close  them  and  their  relation  to  accommo- 
dating the  policy  of  the  Erie  rule  with  Congress'  powers  to 
govern  the  incidents  of  litigation  in  diversity  suits. 

It  is  in  these  close  cases,  this  borderland  area,  that  I  think  we 
are  going  too  far.  It  is  one  thing  to  decide  that  Pennsylvania 

"  Id.  at  555-557.  69  S.  Ct.  at  1230. 
78 /J,  at  557,  69  S.  Ct.  at  1231. 
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does  or  does  not  create  a  cause  of  action  in  tort  for  injuries 
inflicted  by  a  specified  conduct  and  to  have  that  determination 
govern  the  outcome  of  a  diversity  suit  in  Pennsylvania  or  New 
York.  It  is  another,  in  my  view,  to  require  a  bond  for  costs  or 
for  payment  of  the  opposing  party's  expenses  and  attorney's 
fees  in  the  event  the  claimant  is  unsuccessful.  Whether  or  not 
the  latter  is  conceived  as  creating  a  new  substantive  right,  it 
is  too  close  to  controlling  the  incidents  of  the  litigation  rather 
than  its  outcome  to  be  identified  with  the  former.  It  is  a  matter 
which  in  my  opinion  lies  within  Congress'  control  for  diversity 
cases,  not  one  for  state  control  or  to  be  governed  by  the  fact 
that  the  state  shuts  the  doors  of  its  courts  unless  the  state  re- 
quirements concerning  such  incidents  of  litigation  are  complied 
with.'^ 

The  effect  of  the  holding  of  the  United  States  Supreme  Court  in  the 
Cohen  case  should  not  be  underestimated.  It  means  that  statutes  requir- 
ing security  for  expenses  in  stockholders'  derivative  suits  will  not  be 
avoidable  by  instituting  a  derivative  suit  in  a  federal  district  court  on 
the  grounds  of  diversity  of  citizenship.  If  jurisdiction  over  the  directors 
of  a  corporation  can  only  be  obtained  in  a  state  having  security  for 
expenses  litigation,  the  stockholder  must  provide  security  in  the  federal 
court  even  though  the  corporation  is  incorporated  under  the  laws  of  a 
state  not  having  such  legislation  and  even  though  the  principal  business 
of  the  corporation  is  carried  on  in  another  state.  As  long  as  directors 
are  able  to  avoid  service  of  process  outside  states  such  as  New  York, 
the  plaintiff-stockholder  must  provide  security  unless  he  can  fulfil  the 
requirements  with  respect  to  the  number  or  market  value  of  shares. 
Likewise  the  California  type  act  and  the  original  Wisconsin  type  act 
will  be  applied  in  the  federal  courts  of  states  enacting  that  legislation. 
However,  if  jurisdiction  can  be  obtained  over  the  directors  in  jurisdic- 
tions not  enacting  similar  legislation  the  requirements  of  the  New  York 
type  act,  California  type  act,  or  original  Wisconsin  type  act  need  not 
be  fulfilled.  Therefore,  each  of  the  acts  would  seem  to  encourage  the 
bringing  of  a  derivative  suit  in  other  jurisdictions  if  it  is  at  all  possible. 
Naturally  a  director  or  officer  who  has  reason  to  believe  that  a  suit  may 
be  initiated  in  another  state  will  be  reluctant  to  travel  whether  for 
business  or  personal  affairs. 

One  additional  problem  remains  in  respect  to  the  application  of  the 
statutes  by  the  federal  courts.  If  the  cause  of  action  is  based  upon  a 
right  created  by  federal  statute,  different  considerations  apply  than  in 
the  case  of  a  derivative  suit  brought  in  federal  courts  because  of  diver- 
ts M  at  559-560,  S.  Ct.  at  1231-1232. 
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sity  of  citizenship.  The  cause  of  action,  being  federally  granted,  would 
not  appear  to  be  subject  to  limitations  imposed  by  state  statute.  This 
was  the  result  reached  in  Fielding  v.  Allen  by  the  United  States  Court 
of  Appeals,  Second  Circuit.  The  court  stated  in  part: 

.  .  .  The  [stockholder's  derivative  suit]  was  early  recognized 
by  Chancery.  It  has  long  been  familiar  in  the  federal  courts. 
And  since  the  passage  of  the  Act  of  March  3,  1875,  18  Stat. 
470  [see  28  U.S.C.A.  §  1331],  conferring  federal  jurisdiction 
over  cases  arising  under  the  Constitution  and  laws  of  the 
United  States,  many  federal  questions  of  importance  have 
been  raised  in  stockholder's  derivative  actions.  Consequently 
we  think  that  the  right  of  a  stockholder  to  sue  on  his  corpora- 
tion's federal  cause  of  action  is  itself  federal  in  nature  and 
therefore  not  subject  to  special  requirements  for  cognate  ac- 
tions under  state  law.  Accordingly  the  plaintiffs  ought  not  to 
have  been  required  to  furnish  security  under  section  6i-b  as  a 
condition  precedent  to  the  prosecution  of  their  second  cause  of 
action. 

It  must  be  conceded,  however,  that  the  question  is  not  free 
from  doubt.  The  opinion  of  the  Cohen  case,  337  U.  S.  555,  69 
S.  Ct.  1230,  states  that  the  statute  "is  not  merely  a  regulation 
of  procedure."  It  creates  a  new  liability,  making  a  stockholder 
who  institutes  a  derivative  action  liable  for  the  expenses  to 
which  he  puts  the  corporation  and  other  defendants,  if  he  does 
not  make  good  his  claims,  and  it  prescribes  a  procedure  to 
secure  the  corporate  defendant  before  the  outlay  is  incurred. 
The  court  concluded  its  analysis  of  the  statute  with  the  remark  : 
"We  do  not  think  a  statute  which  so  conditions  the  stock- 
holder's action  can  be  disregarded  by  the  federal  court  as  a 
mere  procedural  device."  However,  the  court  was  dealing 
with  a  diversity  case,  and  we  believe  the  decision  must  be 
limited  to  that  situation.^" 

IV.  Constitutionality  of  Recent  Legislation 

Only  the  constitutionality  of  the  New  York  type  act  has  been  litigated 
in  the  courts.  Those  who  contended  the  New  York  Act  was  unconstitu- 
tional made  their  arguments  on  the  following  grounds : 

( 1 )  The  act  violates  the  Due  Process  Clause  in  that  it  is  arbitrary, 
capricious,  and  unreasonable ;  or 

(2)  That  the  act  violated  the  Equal  Protection  Clause  in  that  it 
singled  out  small  stockholders  to  burden  most  heavily. 

The  leading  case  on  the  constitutionality  of  the  New  York  type  act  is 
Cohen  v.  Beneficial  Industrial  Loan  Corp.^^  In  that  case,  the  United 

80 181  F.  2d  163,  168  (1950). 

81 337  U.S.  541,  69  S.  Ct.  1221  (1949). 
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States  Supreme  Court  upheld  the  constitutionality  of  the  New  Jersey- 
statute  under  the  Federal  Constitution,  A  portion  of  the  opinion  of 
Justice  Jackson  reads  as  follows : 

In  considering  specific  objections  to  the  way  in  which  the  state 
has  exercised  its  power  in  this  particular  statute,  it  should  be 
unnecessary  to  say  that  we  are  concerned  only  with  objections 
which  go  to  constitutionality.  The  wisdom  and  the  policy  of 
this  and  similar  statutes  are  involved  in  controversies  amply 
debated  in  legal  literature  but  not  for  us  to  judge,  and  hence 
not  for  us  to  remark  upon.  The  Federal  Constitution  does  not 
invalidate  state  legislation  because  it  fails  to  embody  the  high- 
est wisdom  or  provide  the  best  conceivable  remedies.  Nor  can 
legislation  be  set  aside  by  courts  because  of  the  fact,  if  it  be 
such,  that  it  has  been  sponsored  and  promoted  by  those  who 
advantage  from  it.  In  dealing  with  such  difficult  and  contro- 
versial subjects,  only  experience  will  verify  or  disclose  weak- 
nesses and  defects  of  any  policy  and  teach  lessons  which  may 
be  applied  by  amendment.  Within  the  area  of  constitutionality, 
the  state  should  not  be  restrained  from  devising  experiments, 
even  those  we  might  think  dubious,  in  the  effort  to  preserve 
the  maximum  good  which  equity  sought  in  creating  the  deriva- 
tive stockholder's  action  and  at  the  same  time  to  eliminate  as 
much  as  possible  its  defects  and  evils. 


In  considering  whether  the  statute  offends  the  Due  Process 
Clause  we  can  judge  it  only  by  its  own  terms,  for  it  has  had 
no  interpretation  or  application  as  yet.  It  imposes  liability  and 
requires  security  for  "the  reasonable  expenses,  including  coun- 
sel fees  which  may  be  incurred"  (emphasis  supplied)  by  the 
corporation  and  by  other  parties  defendant.  The  amount  of 
security  is  subject  to  increase  if  the  progress  of  the  litigation 
reveals  that  it  is  inadequate,  or  to  decrease  if  it  is  proved  to  be 
excessive.  A  state  may  set  the  terms  on  which  it  will  permit 
litigation  in  its  courts.  No  type  of  litigation  is  more  susceptible 
of  regulation  than  that  of  a  fiduciary  nature.  And  it  cannot 
seriously  be  said  that  a  state  makes  such  unreasonable  use  of 
its  power  as  to  violate  the  Constitution  when  it  provides  lia- 
bility and  security  for  payment  of  reasonable  expenses  if  a 
litigation  of  this  character  is  adjudged  to  be  unsustainable.  It 
is  urged  that  such  a  requirement  will  foreclose  resort  by  most 
stockholders  to  the  only  available  judicial  remedy  for  the  pro- 
tection of  their  rights.  Of  course,  to  require  security  for  the 
payment  of  any  kind  of  costs,  or  the  necessity  for  bearing  any 
kind  of  expense  of  litigation,  has  a  deterring  effect.  But  we 
deal  with  power,  not  wisdom ;  and  we  think,  notwithstanding 
this  tendency,  it  is  within  the  power  of  a  state  to  close  its 
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courts  to  this  type  of  litigation  if  the  condition  of  reasonable 
security  is  not  met. 

The  contention  that  the  statute  denies  equal  protection  of  the 
laws  is  based  upon  the  fact  that  it  enables  a  stockholder  who 
owns  5%  of  the  corporation's  outstanding  shares,  or  $50,000 
in  market  value,  to  proceed  without  either  security  or  liability 
and  imposes  both  upon  those  who  elect  to  proceed  with  a 
smaller  interest.  We  do  not  think  the  state  is  forbidden  to  use 
the  amount  of  one's  financial  interest,  which  measures  his 
individual  injury  from  the  misconduct  to  be  redressed,  as 
some  measure  of  good  faith  and  responsibility  of  one  who 
seeks  at  his  own  election  to  act  as  custodian  of  the  interests  of 
all  stockholders,  and  as  an  indication  that  he  volunteers  for 
the  large  burdens  of  the  litigation  from  a  real  sense  of  griev- 
ance and  is  not  putting  forward  a  claim  to  capitalize  personally 
on  its  harassment  value.  These  may  not  be  the  best  ways  of 
precluding  "strike  lawsuits,"  but  we  are  unable  to  say  that  a 
classification  for  these  purposes,  based  upon  the  percentage  or 
market  value  of  the  stock  alleged  to  be  injured  by  the  wrongs, 
is  an  unconstitutional  one.  Where  any  classification  is  based 
on  a  percentage  or  an  amount,  it  is  necessarily  somewhat  arbi- 
trary. It  is  difficult  to  say  of  many  lines  drawn  by  legislation 
that  they  give  those  just  above  and  those  just  below  the  line  a 
perfectly  equal  protection.  A  taxpayer  with  $10,000.01  of  in- 
come does  not  think  it  is  equality  to  tax  him  at  a  different  rate 
than  one  who  has  $9,999.99,  or  to  require  returns  from  one  just 
above  and  not  from  one  just  below  a  certain  figure.  It  is  diffi- 
cult to  say  that  a  stockholder  who  has  49.99%  of  a  company's 
stock  should  be  unable  to  elect  any  representative  to  its  Board 
of  Directors  while  one  who  owns  50.01  %  may  name  the  entire 
Board.  If  there  is  power,  as  we  think  there  is,  to  draw  a  line 
based  on  considerations  of  proportion  or  amount,  it  is  a  rare 
case,  of  which  this  is  not  one,  that  a  constitutional  objection 
may  be  made  to  the  particular  point  which  the  legislation  has 
chosen. 

We  conclude,  therefore,  that  so  far  as  the  Federal  Constitu- 
tion is  concerned,  New  Jersey's  security  statute  is  a  valid  law 
of  that  State.  .  .  .'' 

The  New  York  Act  has  been  held  constitutional  by  the  New  York 
Court  of  Appeals  under  the  Federal  Constitution  and  the  New  York 
Constitution.^^  Cases  involving  the  constitutionality  of  the  California 
Act  and  the  Wisconsin  Act  of  1945  have  not  been  reported.  However, 

82  M  at  550-554,  69  S.  Ct.  at  1227-1229. 

83Lapchak  v.  Baker,  298  N.Y.  89,  80  N.E.  2d  751  (1948). 
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it  seems  clear  that  the  California  Act  will  be  sustained  as  it  is  not  sub- 
ject to  the  same  attacks  to  which  the  New  York  Act  was  subject.  The 
California  Act  applies  to  all  stockholders  so  the  argument  that  the  re- 
quirement is  arbitrary  or  capricious  or  unreasonable  and  therefore 
denies  equal  protection  would  not  be  well  founded.  The  argument  that 
the  legislation  denies  due  process  of  law  may  be  applicable  but  it  is  most 
doubtful  that  the  California  Act  can  be  successfully  attacked  on  grounds 
of  unreasonableness  as  indicated  by  the  decision  in  the  Cohen  case. 

The  original  Wisconsin  Act  of  1945,  however,  is  not  susceptible  to 
strict  analogy  with  the  New  York  Act.  The  act  directly  forbade  actions 
based  on  certain  grounds  unless  the  stockholder  holds  5%  of  the  out- 
standing shares  of  any  class.  The  5%  holding  requirement  related  to 
the  ability  to  maintain  an  action  in  Wisconsin  rather  than  to  the  necessity 
of  providing  security  for  expenses  as  in  New  York.  Nonetheless,  that 
the  original  Wisconsin  Act  probably  would  have  been  held  constitutional 
as  indicated  by  the  following  language  employed  by  Justice  Jackson  in 
the  Cohen  case : 

The  very  nature  of  the  stockholder's  derivative  action  makes  it 
one  in  the  regulation  of  which  the  legislature  of  a  state  has 
wide  powers.  Whatever  theory  one  may  hold  as  to  the  nature 
of  the  corporate  entity,  it  remains  a  wholly  artificial  creation 
whose  internal  relations  between  management  and  stockholders 
are  dependent  upon  state  law  and  may  be  subject  to  most  com- 
plete and  penetrating  regulation,  either  by  public  authority  or 
by  some  form  of  stockholder  action.  Directors  and  managers, 
if  not  technically  trustees,  occupy  positions  of  a  fiduciary  na- 
ture, and  nothing  in  the  Federal  Constitution  prohibits  a  state 
from  imposing  on  them  the  strictest  measure  of  responsibility, 
liability  and  accountability,  either  as  a  condition  of  assuming 
office  or  as  a  consequence  of  holding  it. 

Likewise,  a  stockholder  who  brings  suit  on  a  cause  of  action 
derived  from  the  corporation  assumes  a  position,  not  tech- 
nically as  a  trustee  perhaps,  but  one  of  a  fiduciary  character. 
He  sues,  not  for  himself  alone,  but  as  representative  of  a  class 
comprising  all  who  are  similarly  situated.  The  interests  of  all 
in  the  redress  of  the  wrongs  are  taken  into  his  hands,  depend- 
ent upon  his  diligence,  wisdom  and  integrity.  And  while  the 
stockholders  have  chosen  the  corporate  director  or  manager, 
they  have  no  such  election  as  to  a  plaintiff  who  steps  forward 
to  represent  them.  He  is  a  self-chosen  representative  and  a  vol- 
unteer champion.  The  Federal  Constitution  does  not  oblige  the 
state  to  place  its  litigating  and  adjudicating  processes  at  the 
disposal  of  such  a  representative,  at  least  without  imposing 
standards  of  responsibility,  liability  and  accountability  which 
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it  considers  will  protect  the  interests  he  elects  himself  to  rep- 
resent. It  is  not  without  significance  that  this  Court  has  found 
it  necessary  long  ago  in  the  Equity  Rules  and  now  in  the 
Federal  Rules  of  Civil  Procedure  to  impose  procedural  regula- 
tions of  the  class  action  not  applicable  to  any  other.  We  con- 
clude that  the  state  has  plenary  power  over  this  type  of 
litigation.^* 

V.  Other  Possible  Solutions  to  the  Problem  of  the  Striker 

The  avowed  purpose  of  the  recent  California,  New  York,  and  Wis- 
consin legislation  is  to  provide  some  solution  to  the  problem  of  the 
striker.  Since  that  legislation  is  far  from  adequate,  an  analysis  of  other 
possible  solutions  to  the  problem  is  essential. 

A.  The  Adoption  of  Federal  Rule  23(c). 

Several  writers  have  suggested  that  the  best  possible  solution  to  the 
problem  of  the  striker  is  the  adoption  of  a  rule  which  would  prevent 
the  stockholder  from  discontinuing  a  derivative  suit  unless  notice  is 
provided  to  other  stockholders  and  unless  the  court  approves  of  a  dis- 
missal or  compromise  of  the  suit.^^  This  suggestion  really  involves  a 
recommendation  that  Rule  23(c)  of  the  Federal  Rules  of  Civil  Pro- 
cedure be  enacted  by  the  state  legislatures.  Rule  23(c)  reads  as  follows : 

(c)  Dismissal  or  Compromise.  A  class  action  shall  not  be 
dismissed  or  compromised  without  the  approval  of  the  court. 
If  the  right  sought  to  be  enforced  is  one  defined  in  paragraph 
(i)  of  subdivision  (a)  of  this  rule  [includes  stockholders' 
derivative  suits]  notice  of  the  proposed  dismissal  or  compro- 
mise shall  be  given  to  all  members  of  the  class  in  such  manner 
as  the  court  directs. 

The  rule  has  been  interpreted  to  require  notice  to  other  stockholders 
only  when  there  is  a  voluntary  motion  for  dismissal  by  the  plaintiff  or 
there  is  a  dismissal  by  stipulation  of  the  parties.^®  If  dismissal  is  ordered 
by  the  court  on  the  basis  of  the  merits  of  the  case,  notice  to  other  stock- 

^*337  U.S.  541,  549,  69  S.  Ct.  1221,  1227  (1949)- 

85  Note,  "Suggested  Repeal  of  Section  6i-b,  New  York  General  Corporation  Law 
Requiring  Security  for  Expenses  in  Shareholders'  Derivative  Suit,"  24  N.Y.U.L.Q. 
395,  397  (1949)  :  "But  clearly  a  legislative  enactment  comparable  to  Federal  Rule  23(c) 
forbidding  settlements  without  court  approval  after  commencement  of  a  derivative 
action  would  still  more  effectively  throttle  the  'strike  suit.' "  See  also,  Report,  Recom- 
mendations and  Studies  of  the  New  York  Law  Revision  Commission  471-563  (1942)  ; 
Report,  Recommendations  and  Studies  of  the  New  York  Law  Revision  Commission 
75-114  (1945)  ;  Bowes,  "Should  New  York's  'Security  For  Expenses'  Act  be 
Amended?,"  2  Syracuse  L.  Rev.  37  (1950). 

883  Moore,  Federal  Practice  3550  (2d  ed.). 
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holders  is  not  required.  The  rule  has  two  purposes :  ( i )  to  prevent  the 
stockholder  who  is  nominally  acting  for  all  stockholders  from  dismissing 
the  action  to  the  possible  prejudice  of  other  stockholders,  and  (2)  to 
prevent  out-of-court  settlements  which  will  be  beneficial  to  the  plaintiff 
but  not  beneficial  to  the  corporation  which  is  the  wronged  party.  It  is 
the  latter  purpose  which  relates  most  directly  to  the  problem  of  the 
striker. 

It  is  to  be  admitted  that  the  Federal  Rule  presents  a  partial  solution 
to  one  possible  abuse  arising  out  of  the  initiation  of  a  derivative  suit. 
The  striker  will  be  unable  to  dismiss  the  suit  in  order  to  sell  his  shares 
at  an  exorbitant  price  without  admitting  that  his  original  claim  was  un- 
founded to  some  extent.  If  the  claim  is  well-founded  there  will  be  little 
incentive  for  the  defendants  to  personally  benefit  the  striker  if  the  notice 
will  encourage  other  stockholders  to  prosecute  the  action.  In  addition 
the  defendants  will  have  less  opportunity  to  suppress  a  bona  fide  claim 
by  harassing  the  plaintiff  by  increasingly  high  offers  which  many  plain- 
tiff-stockholders will  have  difficulty  in  refusing.  On  the  other  hand,  the 
Federal  Rule  does  not  prevent  the  striker  from  selling  his  shares  by 
merely  threatening  to  initiate  a  derivative  action  and  the  striker  may  still 
be  able  to  share  in  attorneys'  fees  if  the  suit  is  successful.  It  is  clear 
therefore  that  adoption  of  the  Federal  Rule  by  statute  will  not  eliminate 
all  of  the  bargaining  weapons  of  the  striker. 

B.  Control  of  Stockholders'  Remedies  by  Governmental  Agency. 

Another  suggested  solution  to  the  problem  of  the  striker  involves  the 
substitution  of  an  action  by  a  government  agency  for  the  present  deriva- 
tive action.*"  The  suggestion  contemplates  that  a  stockholder  will  present 
all  complaints  involving  wrongdoing  by  a  corporate  official  to  a  govern- 
ment bureau  which  has  unrestricted  powers  of  investigation.  The  com- 
plaint to  be  filed  by  the  stockholder  would  not  be  required  to  include 
allegations  of  all  evidence  necessary  to  prove  a  case  for  recovery  by  the 
corporation,  but  the  complaint  would  be  required  to  include  some  sub- 
stantial grounds  for  believing  that  a  wrong  to  the  corporation  remains 
uncorrected.  If  the  bureau  failed  to  take  action  on  the  complaint,  the 
stockholder  would  have  the  right  to  petition  the  court  for  a  hearing  at 
which  the  bureau  would  be  required  to  show  cause  for  the  failure  to 
act  upon  the  complaint.  At  such  a  hearing,  only  the  stockholder  and  the 
bureau  would  be  parties  as  an  extension  of  the  hearing  to  include  pro- 
s'^ Berlack,  "Stockholders'  Suits:  A  Possible  Substitute,"  35  Mich.  L.  Rev.  597 
(1937)- 
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spective  defendants  would  result,  in  effect,  in  a  preliminary  trial.  If  the 
bureau  decides  that  the  complaint  is  of  sufficient  merit  or  if  the  bureau 
is  directed  by  the  court  to  act  upon  the  complaint,  the  bureau  would 
undertake  a  completely  separate  investigation.  The  bureau  would  be 
given  the  power  to  subpoena  and  could  undertake  an  independent  in- 
vestigation of  the  affairs  of  the  corporation  even  though  the  investiga- 
tion included  matter  not  directly  involved  in  the  stockholder's  original 
complaint.  If  the  bureau  should  decide  that  there  is  not  sufficient  evi- 
dence to  prosecute  an  action,  the  stockholder  would  have  no  additional 
remedy  other  than  to  test  the  adequacy  of  the  bureau's  action  upon  the 
complaint.  If  the  investigation  made  by  the  bureau  revealed  that  there 
were  probable  grounds  for  a  successful  recovery  for  the  corporation, 
the  bureau  would  undertake  a  suit  to  recover  damages  from  the  wrong- 
doers. The  author  of  this  solution  would  also  impose  criminal  penalties 
upon  persons  who  threaten  to  file  complaints  with  the  bureau  in  the 
hopes  of  being  "bought  off." 

This  suggestion  involving  the  creation  of  a  special  government  agency 
to  handle  complaints  of  corporate  wrongdoing  not  only  recognizes  the 
necessity  of  correcting  abuses  of  the  derivative  suit  caused  by  strikers 
but  also  considers  the  derivative  suit  an  inadequate  remedy  for  the 
correction  of  wrongs  to  corporations.®^  The  shortcomings  of  the  de- 
rivative suit  as  a  remedy,  such  as  the  difficulty  in  obtaining  evidence, 
expensive  and  time  consuming  litigation,  and  the  inability  to  discover 
the  wrongdoing  in  the  first  instance  by  individual  stockholders,  have 
been  previously  referred  to.   The  question  remains,  however,   as  to 

^s  For  similar  reasons,  Dean  Roscoe  Pound  has  suggested  that  the  courts  of  equity 
employ  their  inherent  powers  of  visitation  over  private  corporations.  Suits  would  be 
initiated  by  the  attorney  general  and  the  court  could  correct  abuses  after  a  complete 
investigation  of  corporate  afifairs.  Dean  Pound,  however,  does  not  suggest  the  elimina- 
tion of  the  stockholder's  derivative  suit  since  he  believes  they  are  already  severely 
limited  as  a  remedy.  Pound,  "Visitorial  Jurisdiction  Over  Corporations  in  Equity,"  49 
Harv.  L.  Rev.  369,  395,  (1936)  : 

There  is  no  need  to  recite  the  difficulties  involved  in  stockholders'  suits  for 
mismanagement.  These  suits  have  been  abused  quite  as  much  as  the  powers  of 
directors  they  have  intended  to  restrain.  Indeed,  these  suits  have  been  rendered 
relatively  ineffective  by  the  limitations  necessary  to  prevent  abuse  of  them.  If 
the  interests  of  the  investing  public  can  be  secured  through  courts  of  equity 
in  some  other  way  not  involving  these  abuses  and  limitations,  the  gain  for 
economic  security  is  obvious.  It  is  certainly  an  absurd  result  that  the  state  has 
power  through  courts  of  equity  to  inquire  into  the  conduct  of  the  smallest 
charity,  but  no  power  to  inquire  into  the  conduct  of  great  industrial  enterprises 
in  which  the  wealth  of  thousands  of  citizens  is  invested,  whose  securities  are 
the  basis  of  credit,  and  whose  activities  are  vital  to  the  economic  order.  Sub- 
jection of  these  enterprises  to  an  administrative  regime,  to  which  our  neglect 
of  the  possibilities  of  equity  jurisdiction  has  led  us,  may  well  give  us  pause  in 
view  of  the  unhappy  features  of  executive  justice  as  shown  by  experience. 
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whether  these  shortcomings  are  sufficient  to  justify  the  aboHtion  of 
the  derivative  suit  and  the  substitution  of  a  remedy  prosecuted  by  a 
governmental  agency.  One  may  theorize  that  a  conscientious  govern- 
mental agency  could  successfully  protect  legitimate  stock  interests  and 
at  the  same  time  prevent  corporations  and  directors  from  having  to 
bear  the  expense  of  defending  unfounded  suits.  As  a  practical  matter, 
however,  governmental  agencies  have  traditionally  been  subject  to 
periodic  attack.  If  the  agency  is  over-zealous  in  prosecuting  claims,  the 
business  world  will  strenuously  object  to  unwarranted  interference  with 
private  business  affairs.  If  the  agency  prosecutes  few  cases,  on  the  other 
hand,  stockholders  will  object  by  crying  "whitewash."  Moreover,  most 
people  are  aware  of  the  erratic  performance  of  government  agencies 
caused  by  changes  in  administration  through  the  years.  An  even  greater 
objection  will  be  the  possibility  that  the  powers  of  such  a  governmental 
agency  might  be  used  for  purely  political  purposes.  Recent  investigations 
of  the  Reconstruction  Finance  Corporation  reveal  the  periodic  emer- 
gence of  political  factors  in  governmental  circles.  The  anti-trust  division 
of  the  Department  of  Justice  has  likewise  been  subject  to  periodic 
attack.  It  would  indeed  be  most  unfortunate  if  a  stockholder  would  be 
limited  to  a  remedy  which  would  be  prosecuted  only  in  the  light  of 
political  considerations.  In  addition,  from  the  purely  practical  stand- 
point of  attaining  enactment  of  such  a  solution,  it  appears  improbable 
that  such  a  drastic  course  of  action  would  be  possible  in  the  light  of 
present  conditions.  Certainly  the  business  world  would  strongly  object 
at  any  time  to  the  establishment  of  such  a  governmental  bureau,  and 
there  is  no  evidence  that  the  general  public  would  support  such  a 
program  on  grounds  of  public  policy  today. 

At  this  point,  it  might  be  well  to  caution  those  who  dread  government 
interference  but  yet  support  any  type  of  proposal  which  would  limit  the 
scope  of  the  derivative  remedy.  All  will  agree  that  public  policy  dictates 
that  a  system  of  justice  provide  some  remedy  to  a  wronged  party.  This 
public  policy  will  be  capable  of  overriding  other  considerations,  such  as 
political  factors  and  undue  government  interference,  only  if  there  is 
no  other  adequate  remedy  provided  by  law.  As  already  noted,  the  recent 
trend  of  legislation  points  to  the  limitation  of  the  use  of  the  derivative 
suit;  continuation  of  that  trend  will  ultimately  destroy  a  remedy  which, 
at  its  best,  has  certain  limitations.  One  can  well  imagine  that  disclosure 
of  a  series  of  corporate  wrongs  at  some  future  date  by  a  Congressional 
Investigating  Committee  will  bring  irresistible  demands  for  public 
supervision  of  corporate  affairs  if  there  is  no  other  remedy  available  to 
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the  injured  stockholders.  The  end  result  may  be  the  establishment  of  a 
remedy  which  potentially  has  greater  defects  than  the  derivative  suit.^** 

C.  The  Preventive  Approach. 

The  fact  that  corporate  wrongdoing  exists  to  any  large  degree  has 
been  attributed  to  the  fact  that  the  management  of  the  larger  corpora- 
tions is  controlled  by  a  management  class  which  has  a  very  small  invest- 
ment in  the  corporation.  By  use  of  the  proxy  device  the  management 
is  able  to  perpetuate  its  control  by  electing  directors  who  take  little 
active  interest  in  the  corporation.  Control  is  easily  perpetuated  because 
of  wide-spread  stockholding  and  because  the  bulk  of  stockholders  take 
little  or  no  interest  in  managerial  affairs.  Believing  that  more  active 
stockholder  participation  would  prevent  corporate  wrongdoing,  Justice 
William  O.  Douglas  and  Professor  Lasswell  have  suggested  that  means 
be  devised  to  assure  closer  surveillance  of  corporate  activities. 

Justice  Douglas,  when  a  professor  at  the  Yale  School  of  Law,  sug- 
gested that  the  solution  to  the  problem  of  lethargy  and  impotence  on 
the  part  of  the  stockholders  be  corrected  by  the  establishment  of  a 
Shareholders  Protection  Association.®"  Membership  in  the  association 
would  be  open  to  all  shareholders  and  debenture  holders.  The  associa- 
tion would  be  organized  as  a  quasi-public  corporation  on  a  non-profit 
basis.  Justice  Douglas  further  suggested  that  the  Association  have  some 
form  of  governmental  approval  or  backing,  but  at  the  same  time  he 
recognized  that  "too  close  identification  with  the  government  would 
be  unwise. ""'^  He  suggested  that  governmental  approval  or  backing  be 
provided  by  organizing  the  Association  as  a  federal  corporation  which 
would  provide  some  prestige.  Also,  the  Chairman  of  the  Federal  Trade 
Commission  and  the  Chairman  of  a  Security  Exchange  Commission 

89  Wolfson,  "Striking  Out  'Strike  Suits,'"  39  Fortune  137,  142  (March  1949).  In 
considering  the  effect  of  the  New  York  Act,  Mr.  Wolfson  writes :  "At  a  meeting  of 
the  board  of  directors  of  a  large  corporation,  someone  suggested  that  the  SEC  might 
frown  on  a  transaction  that  was  under  consideration.  A  Wall  Street  lawyer  thereupon 
remarked  that  'it  isn't  the  SEC  we  have  to  worry  about;  it's  the  stockholders.'  He 
might  more  accurately  have  said  the  stockholders'  lawyers.  Should  this  management 
worry  be  too  much  allayed  and  no  substitute  offered,  the  probable  increase  in  laxity 
might  inspire  public  demand  for  government  supervision  of  management  far  more 
stringent  than  would  be  approved  by  the  public  today  or  welcomed  by  businessmen 
at  any  time.  Thus  it  is  far  from  certain  that  the  decline  in  stockholder  suits  noticeable 
since  the  new  laws  have  been  in  effect — or  the  further  decline  that  would  follow 
federal  application  of  the  new  restrictions — is  entirely  in  the  long  range  interest  of 
punctilious  management." 

90  Douglas,  "Directors  Who  Do  Not  Direct,"  47  Harv.  L.  Rev.  1305  (1934). 

91  Id.  at  1332. 


434  CURRENT  TRENDS  IN  STATE  LEGISLATION 

would  serve  as  ex  officio  members  of  the  board  of  directors  of  the 
Association. 

Justice  Douglas  would  provide  the  Association  with  a  wide  range  of 
discretionary  powers : 

In  some  instances  it  might  merely  appoint  a  committee  to  act, 
thus  enabling  investors  to  get  competent  and  disinterested 
leadership.  In  other  instances  it  might  move  directly.  In  any 
case  it  would  assume  the  primary  responsibility  for  devising 
the  type  of  procedure  necessary  for  each  task  at  hand.  This 
would  be  a  great  advance  over  our  present  system.  So  much 
of  the  time  castigation  of  the  culprits  rather  than  prevention 
or  reparation  is  the  only  relief  available.  This  protective  asso- 
ciation would  serve  a  high  purpose  in  preventing  certain  types 
of  actions,  in  safeguarding  certain  measures  of  the  manage- 
ment, and  in  affording  real  compensation  when  the  proper 
cases  arose.  Mobilization  of  votes  and  assets  would  make  this 
possible.  The  association  rather  than  the  management  might 
at  times  gain  real  control  over  the  proxy  machine.  In  any 
event,  it  would  be  in  a  position  to  make  itself  heard  at  annual 
meetings.  And  the  costs  of  moving  for  the  protection  of  in- 
vestors would  be  borne  by  a  large  rather  than  a  small  group. 
.  .  .  If  it  developed,  as  it  easily  can,  into  a  respectable  and 
vigilant  organization,  management  would  always  gauge  its 
policy  by  its  vulnerability  at  the  hands  of  such  agency.  Honest 
and  respectable  business  would  have  nothing  to  fear.  In  fact, 
such  an  organization  should  prove  to  be  a  boon  and  a  comfort 
to  business.  Through  it  management  could  get  a  real  expres- 
sion of  stockholders'  views.  The  difficulty  of  mobilizing  scat- 
tered and  lethargic  stockholders  into  action  would  be  greatly 
minimized.®^ 

Professor  Lasswell  suggests  that  possibilities  for  corporate  wrong- 
doing be  lessened  by  the  creation  of  a  private  public-spirited  agency 
empowered  to  engage  in  continual  investigation  of  corporate  activities.®^ 
However  this  agency  would  have  no  power  to  take  direct  action  to 
correct  wrongs  to  corporations.  Its  function  would  be  completed  when 
it  investigated  corporate  activities  and  publicized  acts  of  wrongdoing. 
Professor  Lasswell  believes  that  the  possibility  that  wrongful  acts  may 
be  discovered  and  publicity  given  thereto  would  deter  wrongdoing.  The 
correction  of  wrongs  that  actually  do  occur  would  be  accomplished 
through  the  use  of  existing  legal  remedies. 

Admittedly  Justice  Douglas'  and  Professor  Lasswell's  purposes  are 

92 /d.  at  1333. 

®3  Lasswell,  "A  Non-Bureaucratic  Alternative  to  Minority  Stockholders'  Suits,"  43 
Col.  L.  Rev.  1036  (1943). 
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most  commendable.  However  the  operation  of  either  the  proposed  quasi- 
public  agency  or  the  strictly  private  agency  would  appear  to  be  highly 
impractical.  One  agency  or  forty-eight  separate  agencies  in  the  several 
states  would  be  faced  with  a  terrific  burden  if  they  attempted  to  act 
as  "watch-dogs"  over  the  thousands  of  corporations  in  the  United 
States.  It  is  clear  that  neither  type  of  agency  could  depend  upon  cor- 
porate reports  to  supply  them  with  information  concerning  wrongdoing. 
Therefore,  such  organizations  would  have  to  engage  in  the  most  ex- 
tensive types  of  investigation  in  order  to  discover  wrongdoing.  The 
force  required  to  do  this  would  be  extremely  large  and  thereby  often 
unwieldy.  Mere  spot-checking  of  corporate  affairs  may  be  a  solution, 
but  it  runs  the  risk  of  non-discovery  of  certain  wrongful  acts.  Failure 
to  find  all  acts  of  wrongdoing  which  may  eventually  be  divulged  would 
result  in  the  public's  losing  confidence  in  the  organization's  ability  to 
provide  an  adequate  solution  to  the  problem  of  corporate  wrongdoing. 
Moreover,  there  is  no  method  available  for  the  organizations  to  be  able 
to  inspect  all  corporate  records.  There  would  seem  to  be  no  reason  to 
believe  that  corporations  will  be  cooperative  in  giving  full  information. 
When  a  corporation  proves  reluctant  to  cooperate  with  the  agency,  the 
only  recourse  would  be  an  attempt  to  overthrow  the  management  by 
electing  a  new  board  of  directors.  However,  this  course  cannot  be  suc- 
cessful if  the  wrongdoers  control  50%  of  the  outstanding  shares. 

One  additional  defect  in  Justice  Douglas'  proposed  Shareholders 
Protective  Association  is  that  the  Association  may  become,  through 
solicitation  of  proxies,  a  vast  holding  company  which  through  its  board 
of  directors  would  control  all  the  major  corporations  in  the  United 
States.  This  concentration  of  economic  power  in  the  hands  of  the  few 
members  of  the  board  of  directors  of  the  Association  may  be  subject 
to  considerable  abuse.  The  result  may  eventually  be  a  continuous  battle 
for  control  of  the  Association;  this  would  tend  to  undermine  public 
confidence  in  the  ability  of  the  Association  to  handle  the  problems  of 
corporate  wrongdoing. 

As  for  the  effect  of  these  proposals  on  the  striker,  a  statement  by  the 
quasi-public  organization  or  by  the  private  agency  to  the  effect  that 
certain  litigation  is  not  well-founded  may  prevent  the  breakdown  of 
the  confidence  of  the  stockholders  in  the  management.  However,  this 
will  not  prevent  the  striker  from  forcing  the  corporation  to  expend 
considerable  funds  in  the  defense  of  the  action.  This,  of  itself,  may  be 
a  sufficient  weapon  to  make  it  possible  for  the  striker  to  be  successful 
in  his  efforts  to  sell  his  shares  at  an  exorbitant  price.  If  the  striker  is  in 
possession  of  peculiar  knowledge  which  has  not  come  to  the  attention 
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of  either  type  agency,  he  may  still  continue  the  same  type  of  harassment 
as  exists  today  in  respect  to  a  threat  to  divulge  secret  information. 

D.  Crime  and  Punishment. 

Another  possible  solution  to  the  problem  of  the  striker  would  be  the 
enactment  of  legislation  making  certain  acts  subject  to  criminal  penal- 
ties. One  type  of  criminal  legislation  might  use  the  preventive  approach 
by  making  it  a  crime  for  any  director,  officer,  or  employee  of  a  corpora- 
tion to  financially  benefit,  directly  or  indirectly,  third  persons,  in  the 
absence  of  fair  consideration,  unless  authorized  by  the  stockholders. 
This  type  of  criminal  legislation  exists  in  civil  law  countries.''^  At  the 
present  time  in  the  United  States  certain  criminal  statutes  do  apply  to 
the  acts  of  corporate  directors  and  officers. ^'^  However,  these  acts  usually 
require  the  showing  of  a  wilful  intent  which  in  most  situations  involv- 
ing dissipation  of  corporate  assets  is  most  difficult  of  proof.  Some  re- 
laxation of  the  factors  necessary  to  prove  the  crimes  especially  in  regard 
to  a  specific  intent  may  prevent  certain  types  of  wrongdoing.  The  defect 
in  this  approach  lies  in  the  fact  that  a  criminal  prosecution  must  be 
undertaken.  A  complaint  filed  by  the  prosecuting  attorney  or  attorney 
general  would  result  in  a  complete  investigation  of  corporate  affairs. 
Several  investigations  conducted  by  law  enforcement  officials  might 
seriously  hamper  the  operation  of  the  corporation.  The  use  of  a  criminal 
remedy  is  also  subject  to  the  same  criticism  regarding  the  possibility 
of  political  factors  determining  a  public  official's  course  of  action  as 
the  substitution  for  the  derivative  suit  of  a  remedy  prosecuted  by  a 
government  bureau. 

A  more  limited  type  of  criminal  statute  might  be  devised  which  would 
make  it  a  crime  for  a  stockholder  to  receive  any  property,  directly  or 
indirectly,  from  a  director,  officer,  or  employee  of  the  corporation  in 
which  he  is  a  stockholder  without  fair  consideration  after  such  stock- 
holder has  brought  to  the  attention  of  any  director,  officer,  or  employee 
of  the  corporation  any  evidence  or  charge  of  wrongdoing.  A  similar 
criminal  penalty  might  be  imposed  on  the  director,  officer,  or  employee 
of  the  corporation  who,  directly  or  indirectly,  participates  in  the  trans- 
fer of  any  property  without  fair  consideration  to  a  stockholder  who 
has  brought  to  the  attention  of  any  director,  officer,  or  employee  of 
the  corporation  any  evidence  or  charge  of  wrongdoing.  In  other  words, 
what  would  be  attempted  would  be  a  relaxation  of  the  requirements 
necessary  to  prove  blackmail  and  a  subjection  of  both  parties  to  criminal 

^*  See,  for  example,  Codigo  Penal  do  Brasil,  Art.  177  §  i,  no.  Ill  (1940). 
^5  For  example,  embezzlement. 
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penalties  even  though  it  were  shown  that  no  wrong  had  been  committed 
to  the  corporation.  In  order  to  encourage  the  parties  to  any  "deal"  to 
disclose  the  information  necessary  to  prove  the  criminal  case,  immunity 
from  prosecution  might  be  provided  by  statute  for  the  person  who, 
though  a  party  to  the  "deal,"  divulges  the  information  to  the  prosecut- 
ing officials.  Such  an  immunity  would  make  it  more  difficult  for  wrong- 
doing as  neither  party  would  be  likely  to  trust  the  other.  Such  a  criminal 
statute  may  well  force  all  strikers  to  seek  their  remedy  in  the  courts. 
They  would  no  longer  be  able  to  rely  on  a  bargaining  position  growing 
out  of  the  fact  that  the  corporation  must  expend  considerable  funds  in 
the  defense  of  the  suit.  If  the  claim  is  unfounded,  it  is  doubtful  that 
the  striker  will  proceed  to  bring  suit  as  litigation  will  also  be  expensive 
for  him.  If  the  suit  is  well-founded,  a  judicially  determined  settlement 
which  will  protect  all  stockholders  will  be  assured  by  the  adoption  of 
Federal  Rule  23(c).  It  is  true  that  in  a  few  cases  the  corporation  may 
be  liable  to  pay  considerable  sums  to  reimburse  successful  defendants 
resulting  in  indirect  injury  to  the  stockholder.  However,  it  would  appear 
more  advisable  to  burden  the  corporation  with  this  slight  probability 
than  to  allow  wrongdoing  to  go  uncorrected  because  of  secret  settle- 
ments. The  only  cases  in  which  the  expenses  of  the  corporation  should 
be  considerable  are  those  cases  in  which  the  conduct  of  the  directors  or 
officers  is  at  least  somewhat  questionable.  If  the  conduct  of  the  cor- 
porate directors  and  officers  is  questionable  the  best  possible  solution 
would  seem  to  lie  in  better  caliber  management  than  a  solution  which 
allows  wrongdoing  on  the  part  of  corporate  directors  and  officials  to 
remain  unchallenged  and,  which  in  some  instances,  encourages  wrong- 
doing. If  the  corporate  directors  and  officials  have  maintained  a  clear 
record  of  responsibility  in  directing  corporate  afifairs,  the  expenses  of 
the  corporation  in  defending  the  suit  should  be  minimal  as  it  will  be 
difficult  for  the  plaintiff-stockholder  to  prove  a  prima  facie  case.  Insofar 
as  the  criminal  prosecution  is  concerned,  the  difficulties  of  political 
factors  would  not  be  as  great  as  in  the  preventive  type  of  criminal 
statute.  The  prosecuting  officials  need  only  show  the  necessary  transfer 
of  property  and  it  would  not  be  necessary  to  undertake  the  full  scale 
investigation  of  all  corporate  affairs  to  determine  whether  or  not  there 
was,  in  fact,  any  wrongdoing. 

E.  An  Intra-Corporate  Remedy. 

Professor  Washington  has  suggested  that  an  additional  means  of 
adjusting  disputes  between  stockholders  and  management  be  provided 
by  the  establishment  of  what  he  terms  a  "judicial"  department  for  each 
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corporation.^®  He  suggests  that  a  Committee  of  Investigation  and 
Mediation  be  established  by  each  corporation  to  engage  in  fact  finding 
and  negotiation.  The  committee  would  be  composed  of  one  director, 
a  lawyer,  and  an  accountant  chosen  annually  by  the  stockholders.  The 
committee  upon  the  complaint  of  any  stockholder  would  undertake  an 
investigation  and  submit  to  the  stockholder  a  statement  of  relevant  facts. 
Professor  Washington  believes  that  such  a  committee  could  do  very 
little  harm  at  worst  and  occasionally  could  do  a  great  deal  of  good.  The 
very  fact  that  the  committee  exists  might  tend  to  improve  the  caliber 
of  management.  The  corporation  would  benefit  from  the  creation  of 
such  a  committee  because  management  would  gain  a  certain  amount  of 
stockholder  good  will.  Derivative  suits  would  be  less  intemperate :  "It 
is  difficult  even  for  a  hardened  strike-suiter  to  call  the  executives  de- 
frauders  and  criminals  after  they  have  listened  to  a  grievance  with 
courtesy  and  caused  an  investigation  to  be  made  by  a  committee  consist- 
ing largely  of  outsiders.  A  moderate  complaint  means  less  newspaper 
comment  and  less  damage  to  good  will.'"*' 

Professor  Washington  recognizes  that  his  proposal  does  not  offer  a 
complete  solution  for  the  problem  of  the  stockholder's  suit.  In  fact,  the 
establishment  within  the  corporation  of  such  a  committee  would  seem 
to  have  little  effect  on  the  limited  problem  of  the  striker.  However,  this 
suggestion  is  worthy  of  note  since  it  affords  corporations  an  opportunity 
to  strengthen  possible  remedies  for  those  stockholders  who  have  a  truly 
legitimate  purpose  in  requesting  a  review  of  managerial  acts. 

VI.  Conclusion 

Legal  scholars,  stockholders,  and  responsible  corporate  officials  recog- 
nize that  it  is  essential  for  one  system  of  law  to  provide  some  remedy 
for  the  correction  of  wrongs  to  corporations  where  the  management  of 
the  corporation  fails  to  act.  The  most  useful  remedy  devised  to  the 
present  time  by  our  legal  system  is  the  stockholder's  derivative  suit. 
However,  the  derivative  suit  has  been  subjected  to  severe  criticism  be- 
cause of  the  abuses  by  the  striker.  Perhaps  it  is  inevitable  that  abuses 
will  be  carefully  scrutinized  and  various  methods  to  correct  those  abuses 
will  be  proposed.  Often,  however,  attempts  to  correct  the  abuses  fail 
to  consider  the  impact  of  the  cure  on  the  legal  remedy. 

The  recent  trend  of  legislation  to  limit  the  derivative  suit  has  been 
further  advanced  by  the  adoption  of  "security  for  expenses"  legislation. 

96  Washington,  "Stockholders"  Derivative  Suits  :  The  Company's  Role,  And  A  Sug- 
gestion," 25  Cornell  L.  Q.  361   (1940). 
9'  Id.  at  379. 
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It  has  been  noted  that  the  types  of  legislation  thus  far  enacted  have 
not  solved  the  problem  of  the  striker  and  at  the  same  time  such  legisla- 
tion has  placed  severe  handicaps  on  the  derivative  suit.  As  between  the 
New  York  type  act  and  the  California  Act,  the  California  Act  is  less 
drastic  and  therefore  is  to  be  recommended  over  the  New  York  Act. 
However,  at  the  same  time,  it  must  be  recognized  that  the  California 
Act  provides  only  the  very  slightest  of  inconveniences  to  the  true  striker. 
To  the  extent  that  the  California  Act  may  eliminate  some  of  the  striker's 
ability  to  cause  financial  harm  to  the  corporation,  the  act  has  certain 
usefulness.  But  the  California  Act  should  not  be  held  forth  as  a  solu- 
tion to  the  problem  of  the  striker. 

Other  possible  solutions  to  the  problem  of  the  striker  do  not  appear 
to  be  adequate  safeguards  to  prevent  abuses  of  the  derivative  suit. 
Those  solutions  which  would  abolish  the  derivative  suit  are  themselves 
subject  to  abuses  which  may  be  far  more  detrimental  than  those  caused 
by  the  striker. 

Some  merit  may  exist  in  the  adoption  of  a  criminal  statute  which 
would  prevent  any  type  of  settlement  between  one  group  of  stockholders 
and  corporate  officials  which  results  in  a  personal  benefit  to  the  stock- 
holders. Such  a  criminal  statute  might  bring  to  light  more  instances  in 
which  corporate  directors  and  stockholders  join  together  in  making 
settlements  which  are  harmful  to  the  corporation  and  other  stockholders. 
However,  it  is  to  be  recognized  that  obtaining  the  evidence  necessary 
to  secure  conviction  will  be  difficult,  and  the  usefulness  of  such  a 
criminal  statute  must  depend  upon  the  attitude  of  prosecuting  officials. 
To  the  extent  that  such  a  statute  would  force  more  court  litigation  it 
would  be  beneficial  in  evolving  rules  which  management  must  follow  in 
order  to  remain  free  from  charges  of  wrongdoing.  It  would  also  have 
the  advantage  of  labeling  as  culprits  all  persons,  whether  stockholders 
or  corporate  officials,  who  attempt  to  benefit  themselves  at  the  expense 
of  other  stockholders. 

Any  device  which  would  prevent  secret  settlements  would  seem  to  be 
most  beneficial.  Settlements  reached  with  the  approval  of  the  court  or 
judgments  entered  as  a  result  of  a  trial  of  the  cause  of  action  would 
provide  the  publicity  necessary  to  assure  that  the  stockholders  will  take 
steps  to  prevent  further  wrongdoing.  If  the  corporate  officials  have 
maintained  a  record  of  responsibility  they  need  have  no  fear  of  the 
institution  of  a  derivative  suit.  The  successful  defense  of  a  derivative 
suit  based  on  unfounded  allegations  would  not  appear  costly  for  the 
corporation  and  the  individual  defendants  may  be  reimbursed  out  of 
corporate  funds.  If  the  allegations  reveal  questionable  acts  on  the  part 
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of  corporate  officials,  it  would  only  seem  just  that  the  facts  be  tested 
in  open  court.  Other  corporate  officials  would  benefit  from  the  ex- 
perience gained  as  a  result  of  the  courts'  decisions  in  derivative  suits. 
Eventually,  it  may  be  hoped  that  there  will  be  fewer  and  fewer  stock- 
holder's claims  which  can  be  based  on  allegations  involving  questionable 
acts.  The  difficulty,  of  course,  lies  in  devising  a  means  to  force  stock- 
holders to  initiate  court  litigation  and  to  prevent  secret  settlements. 
The  only  practicable  device  which  seems  available  for  this  purpose  is 
the  criminal  penalty.  If  such  legislation  should  not  prove  practicable  in 
operation,  it  is  advisable  to  avoid  further  limitations  on  the  derivative 
suit  as  a  stockholder's  remedy.  The  derivative  remedy  is  already  in  a 
precarious  position.  Further  encroachments  will  only  serve  to  hasten 
the  day  when  stockholders,  who  have  been  harmed  by  wrongful  acts 
on  the  part  of  corporate  officials,  will  demand  some  type  of  government 
supervision  over  corporate  activities. 


Priority  Position  of  Mortgagees  for  Optional  Future 
Advances ;  Recent  Legislative  Trends 

Donald  H.  Remmers* 

I.  General  Examination  of  the  Mortgage  for  Optional 
Future  Advances  as  a  Security  Device 

A.  Basic  Problems  of  Validity  of  the  Mortgage  for  Optional  Future 
Advances. 

Recent  Montana  legislation  has  re-emphasized  a  problem  which  has 
long  bothered  mortgage  lawyers.  To  visualize  the  difficulty,  suppose  the 
following  hypothetical  situation  suggested  by  Lord  Chancellor  Cowper 
in  the  case  of  Gordon  v.  Graham,^  in  1716:  "A  mortgages  to  B  for  a 
term  of  years  to  secure  a  certain  sum  of  money  lent  to  the  mortgagor, 
and  also  such  other  sums  as  should  thereafter  be  lent  or  advanced  to 
him.  Afterward  A  makes  a  second  mortgage  to  C  for  a  certain  sum,  with 
notice  of  the  first  mortgage,  and  then  the  first  mortgagee,  having  notice 
of  the  second  mortgage,  lends  a  further  sum."  Cowper  posed  the  ques- 
tion whether  B  should  have  priority  over  C  for  the  sums  advanced  by 
B  after,  and  with  notice  of,  the  preceding  loan  by  C.  It  is  with  this  basic 
problem  of  priority,  and  recent  legislation  bearing  on  it,  that  this  study 
will  deal. 

Of  course  the  problem  of  priority  commands  attention  only  when 
the  sale  price  of  the  mortgaged  property  is  likely  to  be  insufficient  to 
satisfy  both  of  the  secured  creditors  in  question.  In  such  a  circumstance, 
the  relative  priority  given  to  the  claims  of  C,  the  second  mortgagee,  and 

B,  the  mortgagee  for  future  advances,  for  advances  by  B  made  subse- 
quent to  C's  intervening  interest,  may  become  crucial.  Particularly  is 
this  true  if  A  is  otherwise  uncollectible. 

It  should  be  noted  that  the  form  of  security  given  B  by  A  is  a  mort- 
gage, but  the  obligation  secured  is  not  only  a  present  loan  to  A,  the 
mortgagor,  but  advances  to  be  made  to  him  by  B,  mortgagee  for  future 
advances,  in  the  future.  Though  there  may  once  have  been  some  doubt 
as  to  the  validity  of  this  inclusion,  as  the  obligation  secured,  of  money 

*  Legislative  Analyst,  Legislative  Research  Center,  University  of  Michigan.  Member 
of  the  Michigan  Bar.  A.B.,  1947;  LL.B.,  Michigan,  1950. 
1  7  Vin.  Abr.  52,  pi.  3,  2  Eq.  Cas.  Abr.  598. 
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not  yet  lent,  it  has  long  since  been  resolved."  Some  jurisdictions  do 
place  certain  restrictions  on  the  device,  such  as  the  requirements,  some- 
times judicial  and  sometimes  statutory,  that  the  mortgage  state  a  maxi- 
mum amount  for  which  the  mortgaged  property  can  be  held,  or  a  ter- 
minal date  beyond  which  advances  will  not  be  given  the  status  of  liens 
on  the  mortgaged  property.  However,  in  the  main,  the  mortgage  for 
future  advances  is  available  for  very  extensive  use. 

B.  Optional  Advances  Distinguished  from  Obligatory  Advances. 

A  mortgage  for  future  advances  may  contemplate  either  of  two  types 
of  advances;  (i)  advances  which  are  to  be  obligatory,  that  is  mort- 
gagor may  require  mortgagee  to  make  or  mortgagee  may  require  mort- 
gagor to  take  advances,  either  against  the  will  of  the  other, ^  and  (2) 
advances  which  are  to  be  optional  only  and  mortgagor  cannot  force 
mortgagee  to  make  them  nor  can  mortgagee  force  mortgagor  to  take 
them.  If  the  advances  are  to  be  obligatory  and  either  party  may  force 
the  other  to  make  or  take  advances,  the  priority  problem  with  which  we 
are  concerned  does  not  arise,  for  in  this  situation  all  courts  take  the 
view  that  the  mortgagee  is  entitled  to  priority  as  of  the  date  of  the 
recording  of  the  mortgagee  for  all  advances  which  he  is  thereafter 
required  to  make.  The  reasoning,  of  course,  is  that  the  mortgagee  has 
committed  himself  as  certainly  as  if  he  had  actually  made  a  present 
loan  of  the  total  amount  of  the  mortgage,  and  should  be  entitled  to 
priority  on  the  same  basis.  Where  on  the  other  hand,  the  advances  are 
to  be  optional,  the  courts  are  in  a  state  of  considerable  disagreement  as 
to  what  priority  should  be  given  the  mortgagee  as  opposed  to  interven- 

2  Ackerman  v.  Hunsicker,  85  N.Y.  43  (1881).  'There  is  no  question  as  to  the  validity 
of  mortgages  to  secure  future  advances  or  liabilities." 

3  This  distinction  between  the  two  types  of  obligatory  advances  is  suggested  in  138 
A.L.R.  566,  572.  "On  principle,  and  on  the  decisions  actually  rendered,  there  is  reason 
to  question  the  soundness  of  the  often-stated  proposition  that  if  the  making  of  future 
advances  is  not  obligatory  on  the  mortgagee,  his  lien  therefor  is  subordinate  to  inter- 
vening encumbrances  of  which  he  had  actual  notice  at  the  time  of  making  the  advances. 
The  proper  inquiry  in  such  cases  would  seem  to  be  not  merely  whether  the  mortgagee 
was  obligated  to  make  the  further  advances  but  also  whether  he  was  given  the  right  to 
make  them  on  the  security  of  the  premises,  independently  of  the  will  of  the  mortgagor. 
That  the  right  to  make  additional  advances  on  the  security  of  the  mortgaged  property 
may  be  valuable  to  the  mortgagee  is  indicated  by  the  circumstances  under  which  con- 
struction mortgages  are  granted.  In  the  case  of  such  a  mortgage  the  right  to  make 
additional  expenditures  to  complete  the  contemplated  structure  (whether  or  not  the 
mortgagor  may  have  abandoned  the  work)  and  to  have  a  lien  therefor  superior  to 
intervening  encumbrances  taken  with  notice  may  be  absolutely  essential.  And  this  is 
not  to  say  that  it  should  be  regarded  as  necessary  to  the  establishment  and  protection 
of  a  contract  right  to  show  that  it  is  of  great  value." 
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ing  purchasers  or  encumbrancers.  Thus,  our  consideration  here  of  the 
mortgage  for  future  advances  will  be  Hmited  to  mortgages  covering 
optional  advances. 

C.  Subject  of  the  Mortgage. 

The  subject  of  a  mortgage  for  future  advances  is  ordinarily  property 
already  owned  by  the  mortgagor — either  realty  or  personalty.  However, 
the  subject  matter  of  such  a  mortgage  may  also  encompass  "after- 
acquired"  property — property  to  be  acquired  after  the  execution  of  the 
mortgage,  sometimes  with  the  advances  which  are  contemplated  from 
mortgagee.* 

By  including  an  after-acquired  property  clause,  another  set  of  pri- 
ority problems  may  be  brought  up  in  the  event  the  mortgagor  for  future 
advances,  after  becoming  owner  of  the  "after-acquired"  property,  gives 
some  person  other  than  the  mortgagee  for  future  advances,  a  lien  on 
the  after-acquired  property.  However,  this  problem  would  be  present 
whether  the  mortgage  was  to  secure  a  present  loan  or  future  advances.^ 
The  combination  of  a  mortgage  for  future  advances  and  an  after- 
acquired  property  clause  would  merely  rec^uire  mortgagee  for  future 
advances,  after  having  established  his  priority  as  to  a  given  advance, 

*  Several  other  situations  appear  at  first  glance  to  involve  after-acquired  property, 
but  must  be  distinguished  if  the  term  after-acquired  property  is  to  have  any  preciseness 
and  thus  any  significance.  Where  improvements  are  affixed  to  the  mortgaged  property 
after  the  execution  of  the  mortgage,  such  fixtures  become  part  of  the  land  and  thus 
become  subject  to  the  mortgage.  Hovi^ever  it  is  the  law  of  fixtures  that  accomplishes 
this  result  rather  than  an  after-acquired  property  clause  in  the  mortgage.  Similarly, 
one  should  distinguish  the  merchant's  mortgage  of  goods  and  accounts  receivable. 
Such  a  mortgage  contains  an  after-acquired  property  clause,  but  also  it  confers  on 
the  mortgagor  powers  of  sale  and  replacement — this  latter  power  of  course  produces 
results  different  from  those  to  be  expected  in  the  case  of  an  after-acquired  property 
clause  standing  alone.  See  5  Tiffany  on  Real  Property,  §  1387,  and  3  Glenn  on 
Mortgages  1638. 

5  The  vast  majority  of  courts  seem  to  agree  that  mortgagee  gets  no  legal  title  or 
lien  by  means  of  an  after-acquired  property  clause.  As  between  only  the  parties  to  the 
mortgage,  most  courts  do  seem  to  recognize  that  mortgagee  gets  an  equitable  lien  on 
after-acquired  property  coming  within  the  terms  of  the  after-acquired  property  clause 
in  the  mortgage.  Less  unanimity  is  to  be  found  on  the  question  of  the  effect  of  the 
equitable  lien  on  third  party  purchasers,  creditors,  and  subsequent  mortgagees,  whose 
interests  arise  after  the  execution  of  the  mortgage  but  before  the  acquisition  of  the 
after-acquired  property.  See  87  U.  of  Pa.  L.  Rev.  635  (1939).  In  part,  the  difficulty 
springs  from  the  fact  that  the  courts  are  somewhat  reluctant  to  require  persons  attempt- 
ing to  discover  the  extent  of  a  prospective  borrower's  interest  in  a  piece  of  property 
offered  as  security  to  check  more  than  the  title  of  the  property  in  question— in  fact,  to 
perform  the  difficult  task  of  checking  the  records  to  determine  whether  the  prospective 
borrower  ever  gave  a  mortgage  containing  an  after-acquired  property  clause  which 
could  encompass  the  property  in  question. 


444  CURRENT  TRENDS  IN  STATE  LEGISLATION 

to  go  further  and  establish  his  right  to  look  to  the  after-acquired  prop- 
erty as  part  of  the  security  behind  the  advance,  even  though  others  have 
acquired  interests  in  such  property  after  its  acquisition  by  mortgagor 
and  before  the  making  of  the  advance  in  question. 

D.  Uses  and  Advantages  of  the  Mortgage  for  Optional  Future  Ad- 
vances. 

For  the  situation  in  which  a  borrower  contemplates  the  need  for  a 
number  of  loans  over  a  period  of  time,  the  aggregate  of  which  can  be 
adequately  covered  by  security  which  borrower  has  presently  to  offer, 
the  mortgage  for  future  advances  seems  to  supply  a  fairly  useful  imple- 
ment. Through  its  use  the  borrower  is  relieved  from  seeking  numerous 
small  loans  at  intervals,  with  the  attendant  expense  and  bother  of  having 
to  execute  a  new  mortgage  for  each,  or,  in  the  alternative,  from  bor- 
rowing the  lump  sum  and  paying  interest  thereon  even  though  much  of 
the  amount  loaned  will  not  be  needed  for  some  time. 

The  situation  outlined  above  in  which  the  mortgage  for  future  ad- 
vances can  be  used  most  advantageously  is  experienced  fairly  commonly 
by  merchants  whose  stock  demands  are  such  that  large  seasonal  replace- 
ments, and  thus  fairly  heavy  periodic  outlays,  are  necessary.®  A  fairly 
large  payroll  might  cause  the  same  difficulty  to  any  new  business  which 
had  not  accumulated  substantial  cash  reserves.  Similarly,  it  is  understood 
that  farmers  not  infrequently  employ  the  mortgage  for  future  advances 
in  meeting  the  heavy  seasonal  burden  of  seed  purchases  and  harvesting 
expenses,^  and  that  stockmen  often  find  the  device  equally  well  suited 
to  their  purposes.^ 

The  building  industry  more  frequently  uses  the  first  cousin  "obliga- 
tory advances"  mortgage  insofar  as  the  financing  of  any  one  project  is 
concerned;  certainly  neither  party  to  a  building  contract  will  favor  an 
arrangement  wherein  the  completion  of  the  project  depends  on  the 
option  of  the  other  party.  In  another  area  of  the  building  industry  the 

^  Frequently  prudence  will  require  the  inclusion  of  an  after-acquired  property  clause 
in  the  mortgage  in  this  circumstance. 

7  A  Mississippi  attorney  has  stated  to  the  writer  that  because  Mississippi  is  predomi- 
nately an  agricultural  state,  a  large  percentage  of  the  deeds  of  trust  which  are  given 
are  by  farmers  who  need  money  at  various  times  during  the  growing  and  harvesting 
season  to  use  in  the  production  and  harvesting  of  the  crops.  It  seems  probable  that  this 
accounts,  at  least  in  part,  for  the  favorable  consideration  given  by  the  Mississippi 
courts  to  the  above-mentioned  rule  with  respect  to  the  priority  of  future  advances. 

8  One  Montana  attorney  has  stated  in  a  personal  letter  to  the  writer  that  it  is  fre- 
quently necessary  for  lending  agencies  to  make  advances  to  stockmen  in  order  to 
carry  them  through  the  summer  and  until  they  are  able  to  market  their  cattle  or  sheep. 
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mortgage  for  optional  future  advances  or  "open-end  mortgage"®  is 
finding  increasing  use.  Banks  and  savings  and  loan  institutions  are 
finding  it  to  their  advantage  to  insert  in  their  home-construction  or 
home-purchase  loans,  a  provision  for  optional  future  advances.  The 
magazine  Architectural  Forum  states  that  under  this  "additional  advance 
financing  .  .  .  plan,  home  owners  wishing  to  improve,  modernize  or 
remodel  their  homes  can  get  the  money  to  pay  for  their  alterations  from 
the  holder  of  their  original  mortgage  and  can  pay  for  the  alterations, 
not  over  the  three  year  maximum^**  provided  under  FHA  Title  I,  but 
over  the  remaining  term  of  their  [home  purchase]  mortgage.  .  .  .  Last 
year  lenders  loaned  about  $100  million  in  additional  advances  under 
such  mortgage  agreements. "^^  The  lender  is  said  to  have  two  good  rea- 
sons for  favoring  such  a  lending  arrangement  and  for  making  an 
additional  loan  to  the  home  owner  :  "  ( i )  the  modernization  means  that 
the  property  on  which  he  holds  a  mortgage  will  be  increased  in  value; 
(2)  since  .  .  .  the  [home  owner]  now  owns  a  large  equity,  an  ad- 
ditional loan  to  him  means  that  the  lender  can  put  more  money  to 
work  in  the  safest  possible  way."^"  Thus,  it  is  contended,  the  lending 
institution  in  question  is  benefited  by  the  inclusion  of  a  future  ad- 
vances clause  through  continuing  improvement  of  the  property  which 
stands  as  security  for  the  large  initial  loan,  and  also  by  the  profitable 
investment  of  its  money  in  such  improvements,  which  lending  business 
might  be  taken  elsewhere  were  it  not  for  the  tie  of  the  future  advances 
clause.^^  Similarly,  says  Architectural  Forum,  the  arrangement  works 
to  the  advantage  of  the  borrower,  for  he  is  enabled  to  make  improve- 
ments which  might  otherwise  be  beyond  his  reach  if  it  were  necessary 
for  him  to  finance  them  on  a  short  term  basis,  where  monthly  repay- 
ments would  be  prohibitively  high.  Though  long  term  financing  would 
be  available  through  the  execution  of  a  new  mortgage  incorporating 

^  Though  the  term  "open-end"  mortgage  is  more  often  applied  to  a  corporate  financ- 
ing device  described  in  Fletcher,  Cyclopedia  of  the  Law  of  Private  Corporations, 
Volume  19,  Section  9093,  the  term  seems  also  to  have  been  adopted  in  real  estate  and 
banking  circles  and  used  as  synonomous  with  and  in  substitution  for  "mortgage  for 
future  advances."  "A  real  estate  mortgage  securing  future  advances  by  the  mortgagee 
is  referred  to  as  an  'open  end'  mortgage."  2  C.C.H.  Chattel  Mortgage  Service,  par.  525. 

1°  Regulation  W,  issued  by  the  Board  of  Governors  of  the  Federal  Reserve  System, 
restricts  loans  for  residential  repairs,  alterations,  or  improvements  still  further — to 
30  months. 

11  Architectural  Forum,  June,  1949. 

12  Ibid. 

13  By  discouraging  the  home  owner  from  shopping  around  for  the  lending  institution 
which  offers  him  the  best  loan  terms  when  the  time  comes  for  him  to  make  repairs  or 
improvements,  possibly  this  type  financing  would  in  the  end  work  to  the  detriment  of 
the  home  owner. 
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both  the  old  debt  outstanding  and  the  new  debt  just  incurred,  the  neces- 
sity for  executing  new  instruments  on  each  occasion  and  the  attendant 
cost  and  bother  thereof,  might  deter  the  home  owner  from  undertaking 
this  course  of  action.  Also,  the  bank  would  be  skeptical  of  discharging 
the  old  mortgage  and  substituting  a  new  one  without  a  very  careful 
title  search  of  the  intervening  period,  which  search  would  itself  add 
further  expense. 

E.  Disadvantages  of  the  Mortgage  for  Optional  Future  Advances. 

The  advantages  to  be  gained  from  use  of  the  mortgage  for  future 
advances  have  been  adverted  to  earlier.  Several  disadvantages  also 
arise.  Since  the  mortgagor  has  no  right  to  advances  and  must  depend 
on  the  option  of  the  mortgagee,  the  mortgagor  has  no  assurance  that 
he  will  be  able  to  cover  anticipated  needs  for  loans.  Should  money  be- 
come scarce  and  interest  rates  rise  between  the  time  of  the  execution  of 
mortgage  and  the  need  for  advances,  mortgagor  can  feel  no  certainty 
that  his  needs  will  be  satisfied  by  mortgagee. 

Another  troublesome  disadvantage  of  the  mortgage  for  optional 
future  advances  arises  from  the  confused  priority  problem  encountered 
when  other  liens  against  the  mortgaged  property  enter  into  competition 
with  the  future  advances.  Under  the  usual  recording  system  persons 
contemplating  loans  to  mortgagors  on  the  security  of  property  already 
subject  to  a  mortgage  for  future  advances  have  no  practicable  method 
of  ascertaining  the  extent  of  the  advances  made  other  than  making 
inquiry  of  the  mortgagee  or  mortgagor.  The  mortgagor  has  a  strong 
urge  to  minimize  his  estimate  and  thus  persuade  the  potential  lender 
that  the  loan  may  safely  be  made.  The  mortgage  has  a  similarly  com- 
pelling reason  for  slanting  in  the  opposite  direction  his  estimate  as  to 
the  extent  of  his  outstanding  lien  in  order  to  prevent  the  attaching  of 
other  liens  which  will  have  precedence  over  the  lien  he  will  acquire  in 
the  event  later  advances  are  made  by  him.  Both  these  assumed  reasons 
for  slanting  the  amount  of  outstanding  advances  would  be  present  only 
if  the  intervening  encumbrance  would,  under  some  circumstance,  be 
entitled  to  priority  over  unmade  future  advances ;  if  such  priority  would 
not  be  given  these  intervening  interests  and  mortgagee  for  future  ad- 
vances were  entitled  to  priority  in  any  event,  this  problem  would  not 
arise.  However,  as  will  be  noted  in  the  following  section,  the  preponder- 
ance of  states  do  give  priority  to  the  intervening  lien  under  one  or 
another  circumstance,  and  thus  the  objection  is  a  real  one  in  most 
states.  Possible  correctives  will  be  suggested  later. 


MORTGAGEES  FOR  FUTURE  ADVANCES     447 

If,  however,  contrary  to  the  preponderant  rule,  mortgagee  for  future 
advances  is  given  priority  over  all  intervening  interests  as  to  optional 
advances  made  under  a  mortgage  for  future  advances,  though  the 
problem  just  discussed  is  dispelled,  yet  another  takes  its  place.  In  return 
for  the  rather  ephemeral  advantage  that  he  may  get  advances  from 
mortgagee  if  mortgagee  wants  to  make  them,  mortgagor  may  suffer  real 
inconvenience.  The  absolute  priority  given  mortgagee  for  future  ad- 
vances may  well  induce  a  strong  reluctance  on  the  part  of  prospective 
purchasers  of  the  mortgaged  property  or  prospective  lenders  who  are 
contemplating  the  purchase  or  acceptance  as  security  of  the  mortgaged 
property.  Only  by  loaning  to  mortgagor  an  additional  sum  sufficient  to 
pay  off  past  advances  and  discharge  the  mortgage  completely,  can  they 
be  sure  that  the  loan  asked  of  them  will  have  priority.  Here  too,  sug- 
gested methods  of  correction  will  be  made  later. 

II.  Priorities  of  Mortgage  for  Future  Advances  and  Subse- 
quent Purchasers  or  Encumbrancers;  At  Common  Law, 
Under  Recording  Acts,  and  Under  Other  Legislation 

A.  At  Common  Law,  With  No  Recording  Act. 

It  seems  clear  that,  as  to  advances  made  by  the  mortgagee  for  future 
advances  before  the  intervention  of  other  liens,  the  mortgagee  is  en- 
titled everywhere  to  priority.  The  difficult  questions  arise  to  advances 
made  after  other  liens  on  the  property  have  arisen.  Assuming  that 
mortgagee  had  no  notice  of  the  intervening  lien  and  that  the  intervening 
lienor  had  no  notice  of  the  mortgage  for  future  advances,  a  situation 
which  would  not  be  unlikely  in  the  absence  of  recording  acts,  general 
equitable  principles  would  seem  to  favor  priority  for  the  optional  mort- 
gage advances  over  the  intervening  encumbrances.  Pomeroy  states  the 
rule  as  follows :  "It  may  be  regarded  as  established  that  where  a  mort- 
gage has  been  given  to  secure  future  advances,  and  advances  are  made 
in  pursuance  thereof  after  the  execution  or  recording  of  a  subsequent 
mortgage  or  docketing  of  a  subsequent  judgment,  but  without  any 
notice  to  the  mortgagee  of  such  subsequent  encumbrance,  upon  the 
general  principles  of  equity,  independently  of  the  recording  acts,  the 
subsequent  encumbrancer  can  claim  no  preference  for  his  own  security; 
in  other  words,  the  first  mortgage  remains  prior  in  effect,  as  it  is  prior 
in  time."" 

1*4  Pomeroy's  Equity  Jurisprudence,  Section  1198,  5th  ed.  1951.  It  is  stated  in  138 
A.L.R.  566,  586,  that  "The  view  has  been  taken  that  where  neither  encumbrancer  is 
chargeable  with  notice  of  the  other,  the  lien  of  the  optional  mortgage  advance  takes 
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Where,  however,  the  mortgagee  makes  optional  advances  with  actual 
notice  that  the  interests  of  purchasers  or  encumbrancers  have  intervened 
between  the  execution  of  the  mortgage  and  the  making  of  the  advances 
in  question,  the  cases  are  almost  unanimous  to  the  effect  that  mortgagee 
for  future  advances  will  not  be  given  priority.  A  few  courts  have  taken 
exception  to  this  position.  In  one  of  the  first  cases  dealing  with  the  mort- 
ssisee  for  future  advances,  Gordon  v.  Graham,  the  court  held  that  mort- 
gagee  was  entitled  to  priority  over  the  intervening  encumbrancer  for 
advances  made  with  actual  notice  of  such  intervening  interest."  After 
more  than  a  hundred  years  the  House  of  Lords  took  occasion  to  spe- 
cifically adopt  the  contrary  rule,  saying,  "The  first  mortgagee  is  secure 
as  to  past  advances,  and  he  is  not  under  any  obligation  to  make  any 
further  advances.  He  has  only  to  hold  his  hand  when  asked  for  a  further 
loan.  Knowing  the  extent  of  the  second  mortgage,  he  may  calculate 
that  the  hereditaments  mortgaged  are  an  ample  security  to  the  mort- 
gagees; and  if  he  doubts  this,  he  closes  his  account  with  the  mortgagor, 
and  looks  for  a  better  security."^*' 

B.  At  Common  Law,  With  Recording  Act.  Both  Mortgage  for  Future 
Advances  and  Intervening  Interest  Recorded. 

I.  Effect  of  recording  of  mortgage  for  future  advances. 

In  the  United  States  the  preponderance  of  courts  have  held  in  accord 
with  the  rule  laid  down  by  the  House  of  Lords,  denying  mortgagee 
priority  for  advances  made  with  actual  notice  of  the  presence  of  inter- 
vening interests. ^^  The  courts  of  Mississippi  have  been  the  most  per- 
sistent adherents  to  the  former  rule  under  which  mortgagee  for  future 
advances  is  given  priority,  though  the  Mississippi  view  differed  slightly 
in  that  it  required  that  the  mortgage  for  future  advances  be  recorded. 

priority  over  the  encumbrance  intervening  between  the  giving  of  the  mortgage  and 
the  making  of  the  advance,"  citing  two  English  cases.  However,  at  p.  567  the  annota- 
tion states,  without  supporting  cases,  that,  "There  is  some  reason  to  say  that  where 
neither  encumbrancer  had  actual  or  constructive  notice  of  the  other,  and  where  there 
was  no  statute,  such  as  a  recording  statute,  producing  a  peculiar  result  by  reason  of 
a  failure  to  record  or  give  notice,  the  lien  of  the  intervening  encumbrance  should  pre- 
vail simply  because  prior  in  date,  under  the  familiar  maxim  that  as  between  opposing 
equities  otherwise  equal  that  one  is  to  be  preferred  which  is  prior  in  time." 

1^2  Eq.  Cas.  Abr.  598  (1716).  The  report  of  this  case  has  been  criticized  on  the 
ground  that  there  was  really  no  notice  to  the  first  mortgagee  of  the  attaching  of  the 
subsequent  encumbrance ;  see  Lord  Chancellor  Campbell's  opinion  in  Hopkinson  v. 
Rolt,  9  H.L.  514  (1861). 

16  Hopkinson  v.  Rolt,  8  H.L.  514  (1861). 

1^  Though  the  rule  would  presumably  be  different  if  the  mortgage  for  future  advances 
were  recorded  and  the  intervening  interest  were  not — even  though  mortgagee  had 
actual  notice. 
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In  a  leading  case,  Witcsinski  v.  Everman,  in  which  the  mortgagee  had 
actual  notice  of  the  intervening  lien,  the  Supreme  Court  of  Mississippi 
spoke  as  follows : 

A  mortgage  to  secure  future  advances,  which  on  its  face  gives 
information  as  to  the  extent  and  purpose  of  the  contract,  so 
that  a  purchaser  or  junior  creditor  may,  by  an  inspection  of 
the  record,  and  by  ordinary  diligence  and  common  prudence, 
ascertain  the  extent  of  the  incumbrance,  will  prevail  over  the 
supervening  claim  of  such  purchaser  or  creditor  as  to  all  ad- 
vances made  by  the  mortgagee  within  the  terms  of  such  mort- 
gage, whether  made  before  or  after  the  claim  of  such  purchaser 
or  creditor  arose.^^ 

Thus  the  rule  remained  in  Mississippi  until  February,  1950,  when  the 
Supreme  Court  of  Mississippi,  in  the  case  of  North  v.  J.  IV.  McClintock, 
Inc.,^°  apparently  moved  to  the  majority  camp.  After  citing  with  ap- 
proval statements  from  American  Jurisprudence  and  Corpus  Juris 
Secundum  to  the  effect  that  where  mortgagee  makes  advances  with 
actual  notice  of  intervening  encumbrances  he  does  not  take  priority  as 
to  such  advances,  the  court  stated. 

If  he  [mortgagee]  then  had  actual  knowledge  that  Harper 
[mortgagor]  had  given  another  a  trust  deed  on  the  same  prop- 
erty, he  should  have  declined  to  make  further  advances,  but 
having  done  so,  his  security  became  second  to  the  lien  he  knew 
was  on  the  mortgaged  property.^" 

The  court  gives  the  Witcsinski  case  only  a  passing  nod,  saying,  "It  is 
uncertain  from  the  report  of  the  case  of  Witczinski  v.  Everman,  51 
Miss.  841,  whether  it  announces  a  different  rule  from  the  one  here 
adopted.  We  have  not  been  able  to  find  the  original  record." 

An  intermediate  appellate  court  in  Texas  seems  to  have  adopted  the 
former  Mississippi  view  in  Poole  v.  Cage: 

It  has  long  been  a  well-established  rule  of  decision  in  this  state 
that  a  recorded  mortgage,  which  recites  that  it  is  given  to 
secure  future  indebtedness  that  in  contemplation  of  the  par- 
ties may  be  incurred  by  the  mortgagor  to  the  mortgagee  is  a 
valid  mortgage,  not  only  between  the  parties  to  the  contract 
but  as  to  subsequent  purchasers  from  the  mortgagor.  Any 
subsequent  purchaser  from  a  mortgagor  must  take  notice  of 
such  contract  or  agreement  as  to  future  indebtedness,  and  any 
advances  made  or  indebtedness  incurred  in  pursuance  to  such 


18  Witczinski  v.  Everman,  51  Miss.  841   (1876). 
1^208  Miss.  289,  44  S.  2d  412  (1950). 


20  Ihxd.  at  300, 
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contract,  whether  before  or  after  the  subsequent  sale  or  encum- 
brance, are  protected  by  a  prior  and  superior  hen  upon  the 
property."^ 

Certain  other  cases  are  sometimes  cited^"  as  sustaining  the  proposition 
that  mortgagee  making  optional  advances  even  with  actual  notice  has 
priority,  but  these  can  be  distinguished.  In  two  Indiana  cases"  mort- 
gagee for  future  advances  was  given  priority,  but  in  each  instance  the 
advances  were  obligatory.  In  a  Connecticut  case,-*  mortgagee  for  future 
advances  was  given  priority  over  intervening  interests  of  which  he  had 
actual  notice,  but  the  opinion  probably  may  be  explained  by  the  feeling 
of  the  court  that  the  advances  were  in  fact  obligatory.  Whatever  inter- 
pretation is  put  on  that  case,  it  seems  clear  that  the  rule  in  Connecticut 
would  not  give  mortgagee  priority  for  optional  advances  over  inter- 
vening interests  of  which  he  had  actual  notice,  for  the  court  said  in  a 
later  case. 

It  seems  to  be  settled  by  a  series  of  adjudications,  that  mort- 
gages given  to  secure  advancements  to  be  made  to  the  mort- 
gagor or  liabilities  to  be  assumed  for  him  by  the  mortgagee  in 
future,  are  to  be  upheld  and  enforced  against  subsequent  pur- 
chasers, mortgagees  and  attaching  creditors,  .  .  .  although  it 
is  optional  with  the  mortgagee  whether  he  will  make  such 
advancements  or  assume  such  liabilities  or  not,  provided  they 
are  made  or  assumed  in  good  faith,  and  without  notice  of  the 
subsequent  intervening  incumbrance.  [Emphasis  added] ^^ 

2.  Effect  of  recording  the  intervening  interest. 

Among  the  courts  which  are  agreed  that  mortgagee  for  future  ad- 
vances will  not  be  given  priority  for  advances  made  with  actual  notice 
of  intervening  interests,  there  is,  nonetheless,  disagreement  as  to  whether 
the  notice  given  him  by  the  recording  of  such  intervening  interest  will 
be  equivalent  to  actual  notice  in  depriving  him  of  priority.  In  fact  it  is 
from  this  controversy  over  the  effect  to  be  given  the  recording  by  the 
mortgagee  of  his  mortgage  and  the  recording  by  the  person  holding  the 
intervening  interest  that  most  of  the  future  advances  priority  problems 
arise. 

A  leading  Michigan  case  expresses  the  reasoning  of  the  courts  holding 
the  view  that,  even  in  the  absence  of  actual  notice  on  the  part  of  mort- 
al 214  S.W.  500  at  502  (1919). 

22  I  Jones  on  Mortgages  §452,  fn.  58  (8th  ed.  1928). 

23  Brinkmeyer  v.  Browneller,  55  Ind.  487  (1875)  and  Brinkmeyer  v.  Helbling  et  al., 
57  Ind.  435  (1877). 

24  Rowman  v.  Sharps'  Rifle  Co.,  29  Conn.  282  (i860). 

25  Boswell  V.  Goodwin,  31  Conn.  74,  81  (1862). 
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gagee  for  future  advances  of  the  intervening  interest,  the  recording  of 
such  intervening  interest  is  sufficient  notice  to  deprive  him  of  priority. 
"The  instrument  [mortgage  for  future  advances]  can  only  take  effect 
as  a  mortgage  or  incumbrance  from  the  time  when  some  debt  or  Hability 
shall  be  created,  or  some  binding  contract  is  made  which  is  to  be  secured 
by  it.  .  .  .  [T] he  mere  recording  of  the  instrument  would  not  make  it  a 
mortgage  or  incumbrance  in  legal  effect,  if  it  were  not  so  before,  nor 
give  it  a  greater  effect,  as  to  third  persons  than  it  had  between  the 
parties."""  Thus,  at  the  time  of  the  recording  of  the  intervening  interest, 
mortgagee  for  future  advances  had  no  such  interest  in  future  advances 
at  that  time  neither  made  nor  obligated  to  be  made  as  could  take  priority 
over  the  recorded  intervening  interest.  The  recording  of  the  intervening 
interest  gives  to  mortgagee  for  future  advances  sufficient  notice  to  deny 
him  priority  if  he  thereafter  makes  advances  at  his  option.  "Nor  have 
I  been  able  to  see  any  just  or  substantial  reason  why  the  record  of 
Howard's  deed  (which  was  long  before  this  mortgage  instrument  took 
effect  as  an  incumbrance,  and  therefore  prior  in  fact  and  law)  should 
not  be  deemed  notice  to  the  mortgagees  in  the  same  manner,  and  to  the 
same  extent,  as  if  their  mortgage  had  not  been  executed  or  recorded 
until  the  time  when  it  became  effectual  as  a  mortgage  by  their  indorse- 
ments.""'^ 

The  majority  of  courts,  however,  assign  more  importance  than  this 
to  the  recording  of  the  mortgage  for  future  advances  and  less  to  the 
recording  of  the  intervening  interest.  In  these  courts  priority  is  given 
the  mortgagee  for  future  advances  over  the  intervening  interests,  unless 
these  intervening  interests  give  mortgagee  actual  notice^®  of  their  inter- 
ests prior  to  his  making  of  subsequent  advances.  The  notice  given  him 
by  the  recording  of  the  intervening  interests  is  not  sufficient  to  take  the 
place  of  actual  notice.  The  New  York  Court  of  Appeals  in  a  leading 
case  stated : 

It  is  the  general  practice  to  record  mortgages,  and  docket  judg- 
ments, taken  to  secure  future  advances  and  contemplated  liabil- 

26  Ladue  v.  Detroit  and  Milwaukee  Ry.  Co.,  13  Mich.  380  at  397  (1865). 

^'^  Id.  at  399.  Also  see  138  A.L.R.  566,  587,  "The  substance  of  this  doctrine  is  that, 
for  priority  purposes,  the  optional  advance  is  to  be  treated  as  a  new  mortgage  taken 
as  of  the  time  of  the  advance." 

28  As  to  what  has  been  held  to  constitute  "actual"  notice,  see  138  A.L.R.  566,  570. 
".  .  .  any  sort  of  actual  notice  of  the  existence  of  the  intervening  encumbrance  will  be 
sufficient  to  postpone  the  lien  of  the  subsequent  advances."  However,  the  annotation 
notes  that  "...  a  mortgagee  making  optional  advances  may  have  'actual  notice'  of 
the  intervening  encumbrance  without  having  had  any  'knowledge'  thereof."  Further, 
it  is  pointed  out  that  a  number  of  cases  suggest  that  though  record  notice  is  not  suffi- 
cient, yet  something  more  than  record  notice  but  less  than  actual  notice  may  be  held 
to  suffice.  138  A.L.R.  566,  586. 
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ities,  before  an  actual  indebtedness  arises.  On  being  recorded, 
the  record  is  notice  to  subsequent  purchasers  and  incumbranc- 
ers, and  they  are  put  upon  inquiry  and  have  the  means  of 
ascertaining  to  what  extent  advances  have  been  made,  and  by 
notice,  to  prevent  further  advances  to  their  prejudice.^^ 

Thus,  reason  these  courts,  since  some  interest  in  future  advances  arose 
in  the  mortgagee  at  the  time  of  the  execution  of  the  mortgage,  the  prob- 
lem becomes  whether  this  interest  was  affected  by  the  constructive 
notice  given  mortgagee  by  the  recording  of  the  intervening  interest. 
The  answer  is  negative:  "The  general  principle  of  construction  of  the 
registry  laws  upon  the  point  of  notice,  is  that  the  registration  of  incum- 
brances is  notice  to  subsequent  incumbrancers  only.  They  are  prospec- 
tive, not  retrospective,  in  their  operation.  The  plaintiff's  mortgage  was 
first  made,  and  first  recorded,  in  regarding  these  facts  only,  the  mortgage 
was  the  prior  lien."^'' 

Thus,  in  practical  effect,  the  position  expressed  in  the  Michigan  case 
denies  priority  to  the  mortgagee  for  future  advances  in  any  case  in 
which  the  interest  of  the  intervening  encumbrancer  is  a  matter  of  record, 
requiring  mortgagee  for  future  advances  to  ascertain  the  extent  to 
which  these  interests  have  encumbered  the  property  before  determining 
whether  sufficient  security  remains  to  cover  the  contemplated  advance 
and  thus  whether  to  make  such  advance.  The  contrary  view,  expressed 
by  the  New  York  case,  puts  on  any  prospective  encumbrancer  or  pur- 
chaser who  in  his  search  of  the  record  notes  an  outstanding  mortgage 
for  future  advances,  the  burden  of  giving  actual  notice  to  such  mort- 
gagee or  else  being  denied  priority  over  advances  thereafter  made 
without  actual  notice  of  the  intervening  interest. 

The  legal  scholars  are  not  in  accord  as  to  which  of  these  rules  is  to  be 
preferred.  In  fact,  there  seems  to  be  a  rather  considerable  weight  of 
such  authority  in  favor  of  the  view  that  neither  of  these  alternatives  is 
the  most  desirable,  but  that  the  view  of  the  extreme  minority  of  courts 
that  mortgagee  for  future  advances  should  be  given  priority,  even  in 
spite  of  actual  notice,  should  prevail.  Jones  states  that : 

.  .  .  there  is  a  strong  reason  and  authority  for  the  rule  that 
a  mortgage  to  secure  future  advances,  which  on  its  face  gives 
information  enough  as  to  the  extent  and  purpose  of  the  con- 
tract, so  that  any  one  interested  may  by  ordinary  diligence 
ascertain  the  extent  of  the  incumbrance,  whether  the  extent 
of  the  contemplated  advances  be  limited  or  not,  and  whether 
the  mortgagee  be  bound  to  make  the  advances  or  not,  will 

29Ackerman  v.  Hunsicker,  85  N.Y.  43,  at  50,  N.Y.  Ct.  of  App.   (1881). 
30  Id.  at  49. 
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prevail  over  the  supervening  claims  of  purchasers  or  credi- 
tors, as  to  all  advances  made  within  the  terms  of  such  mort- 
gage, whether  made  before  or  after  the  claims  of  such  pur- 
chasers or  creditors  arose,  or  before  or  after  the  mortgagee 
had  notice  of  them.^^ 

Pomeroy  seems  to  be  in  accord  with  Jones. '^  Tiffany,  however,  regis- 
ters a  strong  dissent  to  giving  mortgagee  priority  in  spite  of  actual 
notice,  noting  principally  the  adverse  effect  such  a  rule  would  have  on 
the  marketability  of  mortgagor's  title  to  the  mortgaged  property.^^ 
Glenn  seems  to  favor  the  rule  that  a  mortgagee  is  never  to  be  given 
priority  for  advances  made  after  he  has  constructive  notice  of  the  in- 
tervening interest  by  the  recording  of  such  interest.^* 

Such  disagreement  among  authorities  of  the  eminence  of  those 
quoted  would  make  extremely  pretentious  any  effort  to  state  unequi- 
vocally which  of  the  three  rules  is  to  be  preferred,  but  the  very  nature 
of  this  disagreement  would  seem  to  indicate  that  no  one  of  the  rules  is 
beyond  improvement.  For  instance,  as  between  what  will  be  called  the 
Michigan  view,  i.e.,  that  constructive  record  notice  of  the  intervening 
interest  is  sufficient  to  deprive  mortgagee  for  future  advances  of  pri- 
ority for  subsequent  advances,  and  the  New  York  view,  i.e.,  that  record 
notice  is  not  sufficient  and  that  mortgagee  for  future  advances  must  be 
given  actual  notice,  there  is  something  to  be  said  for  the  New  York 
view.  This  rule  puts  the  burden  on  the  intervening  encumbrancer  to 
give  notice  of  his  interest  to  the  mortgagee  for  future  advances  if  he 
is  to  have  priority.  In  opposition  thereto,  Glenn  states  that,  "Since  the 
mortgagee  can  suit  his  own  pleasure  about  making  a  fresh  loan,  it 
seems  only  right  to  require  him  to  look  at  the  record  before  he  impairs 
an  existing  security."^^  However,  suppose  a  prospective  lender  is  con- 
templating acceptance  of  a  lien  on  Blackacre  as  security.  Certainly  to  be 
at  all  safe  he  will  need  to  check  the  record  to  determine  the  extent  of 
the  outstanding  encumbrances  against  the  property.  At  that  time  he 
will  find  that  there  is  already  a  mortgage  for  future  advances  against 
the  land,  the  outstanding  amount  of  which  he  will  not  be  able  to  deter- 
mine from  the  record.  These  steps  will  be  taken  whether  the  state  fol- 
lows the  Michigan  rule  or  the  New  York  rule.  Glenn  feels  that  after 
having  done  this,  the  prospective  lender  should  not  have  to  go  further 
and  give  actual  notice  to  the  mortgagee  for  future  advances,  but  should 

31  I  Jones  on  Mortgages,  §457  (8th  ed.  1928). 

3^4  Pomeroy's  Equity  Jurisprudence  596  (5th  ed.  1941). 

3^5  Tiffany  Real  Property  §1463  (3rd  ed.  1939). 

3*3  Glenn  on  Mortgages  §402   (1943). 

35  3  Glenn  on  Mortgages  §  401. 
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be  entitled  to  record  his  lien  and  put  on  the  mortgagee  for  future  ad- 
vances the  burden  of  checking  the  record  and  discovering  such  lien  if 
he  contemplates  further  advances.  However,  does  not  such  a  view  over- 
look the  fact  that  whether  in  a  state  following  the  Michigan  or  the  New 
York  view,  one  further  step  should  always  be  taken  by  a  prospective 
lienor?  After  having  discovered  the  existence  of  the  outstanding  mort- 
gage for  future  advances,  he  will  be  forced  to  inquire  of  the  mortgagee 
for  future  advances  as  to  the  extent  of  advances  already  made.  As  has 
been  pointed  out  earlier,  there  is  no  other  method  by  which  he  can  de- 
termine the  extent  of  the  priority  already  enjoyed  by  mortgagee  for 
future  advances.  Certainly  if  mortgagee  for  future  advances  already 
possesses  priority  for  advances  up  to  the  reasonable  value  of  the  prop- 
erty, the  prospective  lienor  will  not  accept  the  property  as  security  no 
matter  whether  he  will  have  priority  for  later  advances  or  not.  Thus, 
since  inquiry  must  be  made  of  mortgagee  for  future  advances  in  all 
cases,  under  whichever  rule  of  priority  is  followed  why  is  it  any  burden 
on  the  prospective  lienor  to  require  him  at  the  same  time  he  makes  the  in- 
quiry to  give  actual  notice  to  mortgagee  for  future  advances  as  to 
whether  he  is  in  fact  securing  an  intervening  lien  on  the  property  ?  One 
reply  is  that  the  prospective  lienor  probably  will  not  know  instanta- 
neously whether  he  intends  to  take  an  intervening  lien  at  the  time  he 
learns  from  the  mortgagee  for  future  advances  the  extent  of  the  lien. 
Thus,  a  later  and  separate  step  will  still  be  required  of  the  intervening 
lienor  if  actual  notice  is  to  be  given  by  him  to  the  mortgagee  for  future 
advances.  However,  under  the  Michigan  rule  mortgagee  will  always  be 
required  to  take  the  protective  step  of  consulting  the  record,  whereas 
under  the  New  York  rule  the  requirement  that  this  protective  step  be 
taken  by  the  intervening  lienor  may  often  be  no  inconvenience  to  him 
for  it  can  be  consolidated  with  the  inquiry  as  to  the  extent  of  outstand- 
ing advances  which  he  is  already  required  by  prudence  to  make.  In  this 
sense,  the  New  York  rule  would  often  be  more  convenient  in  operation 
and  thus  might  be  preferable. 

As  suggested  earlier,  an  improvement  in  both  rules  is  needed  to  pro- 
vide the  prospective  intervening  lienor  some  better  means  of  determin- 
ing the  extent  of  advances  already  made  than  having  to  inquire  of  the 
mortgagee  for  future  advances  for  this  information.  If  such  informa- 
tion is  readily  available  to  the  prospective  intervening  lienor,  there  will 
be  no  necessity  for  his  contacting  the  mortgagee  for  future  advances 
under  either  rule,  the  possibility  of  saving  a  step  under  the  New  York 
rule  will  no  longer  be  available,  and  the  two  rules  are  back  on  an  equal 
footing.  At  this  point,  as  between  the  Michigan  and  New  York  rules, 
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one  may  reiterate  Glenn's  statement,  "...  the  reader  must  make  his 
own  choice  between  these  [Michigan  and  New  York]  rules. "^"^  The 
relative  merits  of  these  two  rules  as  compared  with  the  view  of  the  ex- 
treme minority  of  courts,  that  mortgagee  for  future  advances  has  pri- 
ority even  as  to  advances  made  with  actual  notice  of  intervening  inter- 
ests, will  be  discussed  later. 

C.  Under  Legislation  Other  Than  the  Recording  Acts. 

It  has  been  noted  that  the  cases  under  the  recording  acts  divide  three 
ways  in  their  treatment  of  mortgagee's  priority  position.  A  consider- 
able amount  of  legislation  other  than  the  recording  acts,  some  of  it 
quite  recent,  may  be  found  which  also  bears  directly  on  the  problem. 
Rather  interesting  is  the  fact  that,  whereas  the  cases  do  not  seem  to 
distinguish  the  situation  in  which  the  subject  of  the  mortgage  is  per- 
sonalty from  that  in  which  it  is  realty,  this  is  an  important  factor  inso- 
far as  determination  of  mortgagee's  priority  under  recent  legislation 
is  concerned. 

I.  Statutes  Giving  Priority  to  Chattel  Mortgagees. — Seventeen 
states^^  have  legislation  giving  priority  to  the  mortgagee  in  somewhat 
the  terms  of  the  following  Pennsylvania  statute: 

Any  chattel  mortgage  executed  under  and  pursuant  to  this 
act  may  secure  .  .  .  future  advances,  whether  obligatory  or 
optional  to  be  made  by  the  mortgagee  within  a  period  of  five 
years.  .  .  .  but  not  to  exceed  in  the  aggregate  an  amount 
to  be  stated  in  the  mortgage.  .  .  .  All  future  advances  made 
within  the  terms  of  such  chattel  mortgage  shall  be  secured  to 
the  same  extent  and  shall  have  the  same  priority  as  if  made  at 
the  time  of  the  execution  of  the  mortgage.^® 

No  restriction  having  been  placed  on  mortgagees  having  notice  at  the 
time  of  making  the  advance,  it  is  assumed^^  that  this  priority  will  be 
given  effect  even  though  mortgagee  does  have  actual  notice  of  inter- 
ns Ibid. 

37  Arizona  Code  Ann.,  §  62-SZ2i ',  California  Civ.  Code,  §  2974 ;  Colorado  Stat.  Ann., 
c.  32,  §10;  Delaware  Laws  of  1949,  c.  157;  Florida  Stat.,  §§698.06,  698.07;  Indiana 
Burns'  Ann.  Stat.,  §51-503;  Kansas  Gen.  Stat.,  §58-323;  Kentucky  Rev.  Stat., 
§§382.520  and  382.620;  Michigan  Stat.  Ann.,  §26.929  (amended  1949)  ;  Montana  Rev. 
Code,  §  52-301  (as  amended  1949)  ;  Oklahoma  Statutes,  Tit.  46,  §  75  ;  Purdon's  Penn- 
sylvania Stat.  Ann.,  Tit.  21,  §940.4;  Rhode  Island  Laws,  c.  443,  §§  i,  2;  Tennessee 
Code  Ann.,  §7298.3;  Vermont  Statutes,  §2712;  Code  of  Virginia,  1950,  §§43-49; 
Wyoming  Comp.  Stat.,  §  59-127. 

38  Purdon's  Pennsylvania  Stat.  Ann.,  Tit.  21,  §  940.4. 

39  No  cases  on  this  point  have  been  found. 
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vening  encumbrances/"  contrary  to  the  judicial  rule  observed  in  the 
preponderance  of  states. 

Thus  it  is  seen  that  these  statutes  work  a  distinct  change  in  the  law 
by  giving  mortgagee  an  almost  unlimited  priority  over  encumbrancers 
intervening  between  the  execution  of  his  mortgage  and  the  making  of 
advances  thereunder.  The  priority  is  stated  to  be  "almost"  unlimited, 
because  it  will  be  observed  that  the  statute  quoted  requires  that  the 
mortgage  set  a  maximum  amount  beyond  which  any  advances  mort- 
gagee for  future  advances  makes  will  not  be  given  priority.  This  is  a 
requirement  of  all  but  three  of  the  seventeen  statutes  here  under  con- 
sideration.*^ Further,  as  with  the  quoted  Pennsylvania  statute,  about 
half  of  the  nineteen  statutes  require  a  terminal  date  (usually  within 
one  to  three  years  of  the  execution  of  the  mortgage)  beyond  which  any 
advances  made  by  mortgagee  will  not  be  given  priority.  All  the  statutes 
in  question,  except  those  of  Arizona  and  California,  contain  at  least 
one  of  these  two  restrictions.  Somewhat  further  restricting  the  scope 
of  cases  in  which  mortgagee  will  be  given  this  extensive  priority  is  the 
fact  that  several'*^  of  these  statutes  are  specifically  restricted  in  their 
area  of  coverage  to  chattel  mortgages  on  designated  types  of  property; 
e.g.,  "livestock,  poultry,  farm  machinery,  farm  equipment,  and  upon 
annual  and  perennial  crops  and  plant  products."*^ 

2.  Rule  Under  Uniform  Acts. — The  Uniform  Chattel  Mortgage 
Act,**  approved  by  the  Commissioners  on  Uniform  State  Laws  in  1926, 
provides  that  mortgagee  will  have  priority  "only  to  the  extent  that  such 
advances  are  actually  made  or  such  obligation  actually  incurred,  and  as 
and  when  each  statement  of  obligation  secured  is  filed  as  provided  in 
Section  51."  This  statute  would  appear  to  contemplate  a  very  limited 
priority  for  mortgagee  for  future  advances.  However,  this  proposed 
Act  seems  no  longer  to  be  on  the  Commissioners'  active  list,  and  ap- 
parently has  not  been  adopted  by  any  state. 

■i"  The  Florida  statute  provides  that  "Such  lien  [for  future  advances],  as  to  third 
persons  without  actual  notice  thereof,  shall  be  valid  as  to  all  such  indebtedness  and 
future  advances  from  the  time  the  mortgage  or  other  instrument  is  filed  for  record  as 
provided  by  law."  [emphasis  added]  Florida  Stat.  Ann.,  §  697.04 ;  also  see  §  698.06.  It 
is  not  known  whether  or  not  the  drafter  meant  to  speak  of  "third  persons  without 
actual  notice;"  if  so,  the  provision  is  rather  difficult  to  comprehend,  for  third  persons 
with  actual  notice  would  seem  by  implication  to  be  protected — the  reverse  of  what  one 
might  expect. 

■*!  Arizona,  California,  and  Indiana.  Kentucky  requires  that  the  maximum  amount 
not  rise  above  a  figure  set  by  the  statute  itself.  Kentucky  Rev.  Stat.,  §382.520  (1948). 

42  Arizona,  California,  Florida,  Rhode  Island,  and  Virginia. 

43  1950  Code  of  Virginia,  §43-49  (1946). 

4*  1926  Handbook  of  the  National  Conference  of  Commissioners  on  Uniform  State 
Laws,  p.  429. 
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The  proposed  final  draft  of  the  Uniform  Commercial  Code,  Sec. 
9-312,  provides  as  follows:  ".  .  .  when  conflicting  security  interests 
attach  to  the  same  collateral,  such  interests  rank  in  the  order  of  time  of 
perfection  with  the  following  exceptions: 

( I )  An  interest  attaching  after  a  financing  statement  has  been  filed 
takes  priority  from  the  time  of  its  filing.  Unless  otherwise 
agreed  to  by  the  earlier  lender  such  priority  holds  also  as  to 
later  advances  made  by  him  under  the  statement." 
The  drafting  committee's  comment  is  as  follows :  [The  contest  between 
an  intervening  creditor  and  the  chattel  mortgagee  for  future  advances] 
"is  a  problem  which  frequently  arises  in  chattel  mortgage  situations 
where  a  mortgagee  is  financing  an  entire  operation  but  loans  one  sum 
today  and  more  as  needed.  In  between  the  two  loans,  however,  the 
debtor  borrows  from  another  lender  who  was  willing  to  be  junior  to 
the  first  sum  loaned  but  who  under  existing  law  thinks  he  is  senior  to 
later  advances.  Insofar  as  existing  law  gives  the  first  lender  priority 
for  his  later  advances  only  if  he  was  obligated  to  make  these  advances 
this  section  changes  the  law.  Under  subsection  ( i )  the  first  lender  has 
priority  for  all  advances  whether  he  is  obligated  to  make  them  or  not." 
No  limit  is  placed  by  this  proposed  legislation  on  the  amount  of  ad- 
vances nor  on  the  time  during  which  advances  can  be  made. 

3.  Rule  Prevailing  in  England  Under  the  Property  Act  of  192^. — 
After  the  sequence  of  cases,  mentioned  earlier,  beginning  with  Gordon 
V.  Graham  and  ending  with  Hopkinson  v.  Rolt,  Parliament  in  1925 
adopted  what  amounts  to  the  rule  set  forth  in  the  New  York  case  and 
followed  in  the  majority  of  American  courts  : 

...  a  prior  mortgagee  shall  have  a  right  to  make  further 
advances  to  rank  in  priority  to  subsequent  mortgages  .  .  . 
if  he  had  no  notice  of  such  subsequent  mortgages  at  the  time 
when  the  further  advance  was  made  by  him.  .  .  .  [A] 
mortgagee  shall  not  be  deemed  to  have  notice  of  a  mortgage 
merely  by  reason  that  it  was  registered  as  a  land  charge  or  in 
a  local  deeds  registry,  if  it  was  not  so  registered  at  the  date  of 
the  original  advance  or  when  the  last  search  (if  any)  by  or 
on  behalf  of  the  mortgagee  was  made,  whichever  last 
happened.*^ 

After  an  initial  careful  search  at  the  time  of  the  execution  of  the  mort- 
gage for  future  advances,  the  only  sensible  procedure  for  mortgagee  to 
follow  under  this  last  sentence  seems  to  be  to  stay  as  far  away  from  the 
local  deeds  registry  as  he  can. 

*5  Law  of  Property  Act,  1925,  Public  General  Acts,  c.  20,  §  94. 
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4.  Statutes  Giving  Priority  to  Mortgagees  of  Real  Property. — 
Somewhat  more  restricted  are  the  situations  in  which  the  mortgagee  is 
given  priority  for  future  optional  advances  on  mortgages  of  real  prop- 
erty. In  the  states  having  legislation  bearing  on  such  priority,  the  fol- 
lowing limitations  are  imposed :  Florida  requires  that  the  advances  be 
agricultural  loans,  or  advances  on  a  mortgage  given  by  a  cooperative 
association,  but  in  either  case  made  within  a  certain  number  of  years 
after  the  execution  of  the  mortgage,  with  priority  being  given  mort- 
gagee for  future  advances  only  as  to  "third  persons  without  actual 
notice"*®  of  the  mortgage  for  future  advances;  the  Illinois  statute*'^ 
gives  mortgagee  for  future  advances  priority  "...  for  monies  which 
may  at  any  time  be  advanced  or  applied  as  are  authorized  by  the  pro- 
visions of  such  mortgage  ..."  from  the  time  of  recording,  as  to 
everyone  except  subsequent  purchasers  and  judgment  creditors,  as  to 
whom  he  takes  priority  only  if  the  advances  are  made  within  eighteen 
months  of  the  recording  of  the  mortgage ;  the  Kentucky  statute,*^ 
might  be  interpreted  to  give  mortgagee  priority,  but  only  as  to  advances 
amounting  in  the  aggregate  to  less  than  $2,000,  above  the  original 
amount  loaned,  and  only  in  cases  where  the  mortgagee  is  a  bank,  trust 
company,  or  building  and  loan  association  incorporated  by  and  doing 
business  in  Kentucky.*^ 

Mention  was  made  earlier  of  the  recent  development  of  "additional 
advances  financing."  Legislation  implementing  this  use  of  the  mort- 
gage for  future  advances  has  been  passed  in  half  a  dozen  or  more 
states. 

*s  This  is  the  same  inexpHcable  provision  noted  supra  at  note  40. 

4^  IlHnois  Ann.  Stat.,  c.  30,  §  37a. 

*«  Ky.  Rev.  Stat.,  §  382.520. 

*9  Kentucky  Rev.  Stat.,  §382.520  (1948).  Renewal,  extension,  or  additional  loan 
under  mortgage  to  bank,  trust  company,  or  building  and  loan  associations.  "In  all  cases 
where  a  loan  is  made  by  a  bank,  trust  company,  or  building  and  loan  association  incor- 
porated and  doing  business  under  the  laws  of  this  Commonwealth  or  incorporated  and 
doing  business  under  the  laws  of  the  United  States  of  America,  the  mortgage  originally 
executed  and  delivered  by  the  borrower  or  borrozvers  to  the  bank,  trust  company  or 
building  association  shall  secure  payment  of  all  renewals  and  extensions  of  said  loan 
and  the  note  evidencing  it,  and  payment  of  all  additional  notes  evidencing  additional 
loans,  in  no  event  to  exceed  two  thousand  dollars  in  addition  to  the  original  amount 
loaned,  made  to  the  original  mortgagor  or  mortgagors  or  to  their  successors  in  title, 
provided  that  such  m,ortgage  contains  a  provision  that  it  secures,  in  addition  to  the 
original  amount  of  said  loan  stated  therein,  all  renewals  and  extensions  of  said  loan 
and  the  note  evidencing  it  and  such  additional  sums  as  thereafter  may  be  loaned  by  the 
mortgagee  to  the  mortgagor  or  mortgagors  or  their  successors  in  title,  said  additional 
loans  in  no  event  to  exceed  two  thousand  dollars  in  addition  to  the  original  amount 
loaned." 
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Any  sum  or  sums  which  shall  be  loaned  by  the  mortgagee  to 
the  mortgagor  at  any  time  after  the  execution  of  any  mort- 
gage hereafter  made,  for  making  repairs,  addition  or  im- 
provements to  the  mortgaged  premises,  shall  be  equally  se- 
cured with  and  have  the  same  priority  as  the  original  indebt- 
edness, to  the  extent  that  the  aggregate  amount  outstanding 
at  any  one  time  when  added  to  the  balance  due  on  the  original 
indebtedness  shall  not  exceed  the  amount  originally  secured 
by  the  mortgage.^" 

Maryland  makes  similar  provision,  requiring  in  addition  that  the  ad- 
vances be  for  repairs,  alterations,  or  improvements,  and  in  no  case  ex- 
ceed an  aggregate  of  $500/^  Of  like  effect  are  statutes  in  Connecticut,^^ 
Louisiana,^^  Massachusetts,®*  New  Jersey,^®  and  North  Dakota.^®  Mis- 
souri legislation  gives  priority  to  advances  "necessary  to  protect  the 
security  of  any  loan  or  the  priority  of  lien  thereon  .  .  .  "®^  The  Mar- 
keting and  Research  Department  of  Architectural  Forum,  in  a  com- 
pilation of  the  laws  of  the  states  relative  to  the  priority  of  advances 
made  by  mortgagee  for  future  advances,  lists  these  states  among  those 
in  which  the  New  York  rule  would  probably  be  observed — giving 
mortgagee  for  future  advances  priority  for  such  advances  unless  he 
had  actual  notice  of  the  intervening  encumbrances  at  the  time  of  mak- 
ing the  advances.®^  The  wording  of  the  statutes  would  seem  clearly  to 
indicate  a  broader  legislative  intent,  under  which  mortgagee  for  future 
advances  would  receive  priority  for  advances  made  even  with  notice  of 
intervening  encumbrances.  The  New  Hampshire  statute,  for  example, 
seems  clear;  "...  shall  be  equally  secured  with  and  have  the  same 
priority  as  the  original  indebtedness.  .  .  .  "^^ 

5.  Recent  Montana  Legislation. — It  is  apparent  that  the  states  differ 
considerably  in  their  statutory  treatment  of  the  priority  problem  under 
consideration.  Even  within  a  given  state  it  is  likely  that  the  statutes 
will  provide  for  striking  dissimilarities  of  priority  dependent  on  the 
nature  of  the  mortgaged  property — whether  real  or  personal.  Recent 
Montana  legislation  seems,  by  contrast,  to  reveal  a  rather  thorough 

50  N.H.  Laws  1945,  c.  72. 

51  Ann.  Code  of  Maryland,  Art.  66,  §2  (1945). 

52  Gen.  Stat,  of  Connecticut,  §7192  (1947). 

53  Louisiana  Gen.  Stat.   (Dart),  §744.185   (1946). 

5*  Ann.  Laws  of  Massachusetts,  c.  183,  §  28A   (1946). 

55  New  Jersey  Rev.  Stat.,  §i7:i2A-78  (1950). 

56  North  Dakota  Rev.  Code  of  1943,  §7-0401    (1945). 

57  Missouri  Rev.  Stat.  Ann.,  §8257-67   (1945). 

58  In  other  materials  furnished  by  Architectural  Forum  it  is  indicated  that  "Massa- 
chusetts, New  Jersey,  Connecticut,  New  Hampshire  and  North  Dakota  recently  passed 
laws  according  first  lien  status  to  the  additional  advance." 

59  New  Hampshire  Laws  of  1945,  c.  72. 
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effort  to  unify  the  legislative  approach  to  mortgage  for  future  advances 
priority  problems.  An  analysis  of  this  effort  will  be  made  in  the  follow- 
ing pages,  followed  by  a  comparison  of  the  manner  in  which  this  legis- 
lation may  be  expected  to  operate  as  opposed  to  the  common  law  and 
older  statutes  in  the  field. 

Mortgages  of  Real  Property 

What  real  property  may  be  mortgaged — debts  secured — 
future  advances-lien.  Any  interest  in  real  property  which  is 
capable  of  being  transferred  may  be  mortgaged.  Such  prop- 
erty or  interest  may  be  mortgaged  to  secure  existing  debts,  to 
secure  debts  created  simultaneously  with  the  execution  of 
the  mortgage,  and  to  secure  advances  then  in  contemplation 
but  to  be  made  in  the  future.  The  total  amount  of  all  future 
advances  contemplated  and  to  be  subject  to  mortgage  protec- 
tion must  be  stated  in  the  mortgage,  provided  the  mortgagee 
may  reserve  the  right,  at  the  mortgagee's  opinion,  to  refuse 
to  make  all  or  any  part  thereof.  The  lien  for  said  stated 
amount  of  said  future  advances  shall  have  priority  to  the 
same  extent  as  if  the  amount  thereof  had  been  actually  ad- 
vanced by  the  mortgagee  to  the  mortgagor  at  the  time  of 
the  execution  of  the  mortgage.  The  mortgagee  shall,  upon 
demand  of  the  mortgagor  or  a  creditor,  furnish  a  state- 
ment of  all  such  advances  and  amounts  paid  on  the  principal 
sum  secured,  provided  such  statement  shall  not  impair  or 
affect  the  lien  created  for  all  advances.  Upon  receipt  of  such 
statement,  or  at  any  other  time  following  the  execution  and 
delivery  of  the  mortgage,  the  mortgagor  may  deliver  written 
notice,  duly  acknowledged,  to  the  mortgagee  plainly  stating 
that  the  mortgagor  does  not  desire  to  request  or  apply  for  any 
future  advances  if  none  have  been  allowed,  or  for  any  further 
advances  if  additional  advances  have  in  fact  been  theretofore 
allowed  under  the  mortgage,  clearly  identifying  the  mortgage 
by  reference  to  its  date,  the  parties  thereto  and  the  principal 
amount  of  the  original  indebtedness  and  the  limit  placed  on 
contemplated  future  advances,  if  allowed,  upon  the  recording 
of  such  written  notice  by  the  mortgagor  in  the  county  and 
counties  where  the  mortgage  is  recorded,  the  lien  of  the  mort- 
gage shall  continue  to  have  priority,  but  only  for  the  aggre- 
gate amount  of  the  indebtedness  then  existing,  including  any 
advances  theretofore  made,  interest  due  and  other  charges  as 
evidenced  by  the  original  loan-contract,  and  indebtedness 
thereafter  accumulating  on  such  basis,  exclusive  of  any  other 
future  advances  originally  contemplated.  Any  lien  entitled  to 
actual  priority  over  the  lien  of  mortgage  by  force  of  any  ex- 
press provision  of  the  laws  of  this  state  shall  continue  to  have 
priority  to  the  extent  prescribed  by  law.**" 

®°  Rev.  Code  of  Montana,  §52-201   (as  amended  1949). 
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Section  52-301  makes  like  provision  for  mortgages  for  future  advances 
of  personal  property. 

To  date  there  seem  to  be  no  reported  appellate  decisions  from  the 
Montana  courts  interpreting  this  legislation.  However,  several  effects 
which  can  be  expected  of  this  legislation  will  be  suggested. 

1.  Does  mortgagee  for  future  advances  get  priority  for  his 
optional  advances  which  were  mude  with  actual  notice  of  in- 
tervening interests? 

The  statute  states  without  qualification  that  "the  lien  for  said 
stated  amount  of  said  future  advances  shall  have  priority  to 
the  same  extent  as  if  the  amount  thereof  had  been  actually  ad- 
vanced by  the  mortgagee  to  the  mortgagor  at  the  time  of  the 
execution  of  the  mortgage."  This  would  seem  to  leave  little 
doubt  that  the  intent  of  this  legislation  is  to  adopt  the  Gordon 
v.  Graham  rule,  presently  prevailing  only  in  Texas,  and  give 
mortgagee  for  future  advances  priority  in  spite  of  his  having 
actual  notice  of  intervening  interests  at  the  time  of  making 
advances. 

2.  Over  what  intervening  interest  does  the  mortgagee  get 
priority? 

The  language  of  the  statute  would  seem  to  give  priority  over 
all  intervening  interests,  except  that  "any  lien  entitled  to  ac- 
tual priority  over  the  lien  of  mortgage  by  force  of  any  ex- 
press provision  of  the  laws  of  this  state  shall  continue  to  have 
priority  to  the  extent  prescribed  by  law."®^ 

3.  How  does  one  contemplating  a  loan  to  mortgagor  for  fu- 
ture advances,  or  purchase  of  the  property  subject  to  the 
mortgage,  determine  the  extent  of  the  mortgagee's  lien  at  that 
time? 

Procedure  is  set  up  under  which  mortgagee  is  obligated  to 
"furnish  a  statement  of  all  such  advances  and  amounts  paid 
on  the  principal  sum  secured.  .  .  ." 

61  Previously  Section  52-301  gave  chattel  mortgagee  for  future  advances  a  lien  for 
the  original  debt  plus  advances,  such  lien  to  have  priority  over  intervening  liens  except 
the  lien  of  the  thresherman  and  the  seed  lien.  It  is  not  known  whether  these  are  the 
liens  entitled  to  priority  under  the  new  Sections  52-201  and  52-301,  but  neither  is  "en- 
titled to  actual  priority  over  the  lien  of  mortgage  by  force  of  any  express  provision  of 
the  laws  of  Montana.  Section  84-3808  does  give  such  priority  by  "express  provision"  to 
certain  tax  liens ;  "Every  tax  due  upon  personal  property  is  a  prior  lien  upon  any  or 
all  of  such  property,  which  lien  shall  have  precedence  over  any  other  lien,  claim,  or 
demand  upon  such  property  and  .  .  .  also  upon  the  real  property  of  the  owner  thereof, 
from  and  after  12  M.  of  the  first  Monday  in  March  of  each  year." 
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What  is  the  effect  of  this  statement f 

None,  outside  of  furnishing  information  to  the  inquiring 
party,  for  expressly,  "such  statement  shall  not  impair  or 
affect  the  lien  created  for  all  advances."  This  problem  will  be 
dealt  with  in  some  detail  later. 

4.  How  can  prospective  lenders  or  purchasers  deprive  mort- 
gagee for  future  advances  of  the  priority  given  him  by  this 
statute f 

Only  by  persuading  mortgagor  for  future  advances  that  he 
must  abrogate  the  mortgage  for  future  advances  by  giving 
the  written  notice  provided  in  the  statute,  and  recording  such 
notice. 

What  zvill  he  the  status  of  mortgagee  for  future  advances 
after  receipt  of  such  notice? 

Only  as  to  advances  made  before  the  receipt  of  notice  will 
he  have  priority. 

in.  Effect  of  the  Various  Statutes  Broadening  the   Scope 

OF  the  Priority  Given  the  Mortgagee  for  Future 

Advances  ;  Problems  Raised  and  Problems  Resolved 

A.  General. 

To  reflect  for  a  moment,  we  have  noted  that  under  the  common  law, 
as  altered  by  the  recording  statutes,  in  a  very  few  states  mortgagee  for 
optional  future  advances  has  priority  for  advances  even  though  made 
with  actual  notice  of  encumbrances  which  have  attached  between  the 
time  of  the  execution  of  the  mortgage  and  the  making  of  the  present 
advance;  that  mortgagee  has  such  priority  in  the  majority  of  states  if 
he  makes  the  advances  without  something  approaching  actual  notice  of 
the  intervening  encumbrances ;  and  that  in  a  substantial  minority  of 
states  mortgagee  never  has  priority  if  the  intervening  interest  has  been 
recorded — this  as  to  mortgages  for  optional  future  advances  on  both 
real  and  personal  property. 

By  legislation  the  priority  position  of  the  mortgagee  for  future  ad- 
vances has  been  strengthened  in  varying  degrees  over  his  position 
under  both  the  majority  and  minority  common  law  rules. ^^  The  rule 
set  forth  in  the  English  Property  Act  of  1925^^  represents,  as  to  both 
realty  and  personalty,  an  adoption  of  the  majority  American  common 

62  Though  the  priority  given  by  legislation  to  advances  by  a  mortgagee  for  future 
advances  still  does  not  exceed  the  common  law  rule  followed  in  the  extreme  minority 
of  jurisdictions  noted  earlier  in  Part  II  A  of  this  study.  (Possibly  Texas,  and  formerly 
Mississippi  and  England). 

63  Law  of  Property  Act,  1925,  Public  General  Acts,  c.  20,  §  94. 
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rule  under  the  recording  acts.  The  recent  Montana  legislation,  again  as 
to  both  real  and  personal  property,  goes  considerably  further  and  gives 
mortgagee  for  future  advances  absolute  priority  except  as  mortgagor 
abrogates  the  whole  future  advances  agreement.  In  sixteen  states,  the 
chattel  mortgage  for  future  advances  is  given  an  even  further  expanded 
priority  rendering  it  impossible  for  third  parties  to  establish  priority 
over  advances  subsequently  made,  except  as  such  third  parties  are  willing 
to  assist  mortgagor  in  obtaining  a  discharge  of  the  mortgage  by  paying 
ofif  the  obligation  for  which  mortgagee  already  has  a  lien.''*  However, 
numerous  restrictions  surround  the  latter  category  of  statutes ;  a  maxi- 
mum of  contemplated  advances  must  be  stated  in  the  mortgage,  a 
terminal  date  beyond  which  advances  will  not  be  given  priority  must  be 
set,  and  quite  often  such  priority  is  restricted  to  certain  specified  types 
of  chattel  mortgages — on  crops,  livestock,  farm  machinery,  etc.  Simi- 
lar closely  restricted  situations  in  which  priority  will  be  given  mort- 
gagee for  future  advances  on  real  property  have  been  noted  in  about 
nine  states  with  the  recent  "additional  advances  financing"  legislation 
leading  the  way.  The  most  extreme  position  taken  seems  to  be  that  con- 
tained in  the  proposed  Uniform  Commercial  Code,  under  which  chattel 
mortgagee  will  be  given  absolute  priority  in  the  circumstances  under 
consideration,  without  the  restrictions  as  to  time,  amount,  or  nature  of 
the  chattel  which  is  the  subject  of  the  mortgage. 

Such  are  the  shadings  of  variation  from  the  common  law  which 
the  statues  have  accomplished.  Now  to  examine  the  manner  in  which 
the  solutions  represented  by  these  various  statutes  affect  the  parties 
to  the  mortgage  for  future  advances. 

B.  Effect  on  Mortgagor  for  Future  Advances. 

I.  General  Availability  of  Mortgage  for  Future  Advances.  As  noted 
earlier,  the  mortgage  for  future  advances  seems  to  provide  an  alto- 
gether desirable  and  useful  device  for  the  making  of  periodic  loans, 
covered  by  a  single  security.  Thus,  measures  which  will  foster  its  use 
and  availibility  to  prospective  borrowers  would  seem  worthy  of  con- 
sideration. And  if  the  expansion  of  the  priority  given  the  lender  con- 
templating the  taking  of  a  mortgage  for  future  advances  would  en- 
courage the  lender  in  the  making  of  such  loan,  this  would  be  a  factor 

6*  Or  possibly  prospective  intervening  encumbrancer  cannot  do  even  this ;  what  if 
there  is  a  mortgage  for  future  advances  with  no  advances  made  at  the  time  the  pros- 
pective intervening  encumbrancer  is  asked  to  make  a  loan  to  mortgagor — can  he 
somehow  get  mortgagee's  prospective  lien  discharged? 
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favoring  establishment  of  such  a  priority  scheme.  Does  it  so  affect  the 
prospective  lender  ? 

Under  the  statutes  giving  mortgagee  increased  priority  in  the  chattel 
mortgage  situations  in  which  certain  limits  of  amount  and  time  are 
specified  in  the  mortgage,  it  seems  clear  that  prospective  lenders  would 
find  added  inducement  to  enter  into  mortgage  for  future  advances 
agreements.  The  limits  placed  on  the  scope  of  the  agreements  merely 
force  the  parties  at  the  time  of  the  execution  of  the  mortgage  to  set 
the  limits  of  time  and  amount  high  enough  to  cover  any  possible  con- 
tingency. This  works  no  conceivable  hardship  on  the  mortgagee,  for 
remember  that  we  are  dealing  only  in  the  realm  of  optional  advances. 
The  position  of  the  prospective  lender  is  thus  bettered  materially  by 
such  legislation  and  he  may  be  expected  to  look  on  requests  for  loans 
in  the  form  of  future  advances  in  a  considerably  more  beneficent  man- 
ner than  under  the  common  law.  The  same  analysis  would  seem  to 
apply  equally  well  to  those  statutes  mentioned  earlier  which  give  an 
expanded  priority  to  mortgagee  for  future  advances  in  closely  limited 
situations  in  which  the  security  is  real  property.  Even  more  favorable 
to  such  prospective  mortgagee  would  be  the  status  afforded  him  by 
the  proposed  final  draft  of  the  Uniform  Commercial  Code. 

What  of  the  effect  of  the  recent  Montana  legislation?  The  solution 
there  set  forth  seems  without  question  to  be  more  favorable  to  the 
prospective  lender  than  was  the  common  law,  insofar  as  it  gives  mort- 
gagee priority  over  intervening  purchasers  and  encumbrancers  for  all 
advances  made  after  these  intervening  interests  attached  unless  the 
intervening  purchasers  or  encumbrancers  can  persuade  the  mortgagor 
to  record  notice  of  abrogation  of  the  mortgage  for  future  advances. 
One  Montana  attorney®^  expressed  the  opinion  that  the  evident  purpose 
of  the  Montana  legislation  was  to  make  it  possible  for  bankers  to  be 
protected  on  subsequent  advances,  particularly  in  connection  with  chat- 
tel mortgages  on  livestock.  It  is  very  often  necessary  for  lending 
agencies  to  make  advances  to  stockmen  in  order  to  carry  them  through 
the  summer  and  until  they  are  able  to  market  their  cattle  or  sheep. 
Under  the  old  law,  the  bankers  were  required  to  take  second  and  third 
chattel  mortgages  as  further  advances  were  made.  The  necessity  for 
protecting  additional  advances  in  cases  of  real  estate  mortgages  was  not 
as  important,  but,  building  and  loan  associations  were  quite  often  re- 
quested to  refinance  a  loan  after  it  had  been  reduced  by  payments. 
Under  the  new  law,  advances  can  be  made  without  the  necessity  of 
preparing  a  new  mortgage. 

65  In  personal  correspondence. 
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Thus  it  would  seem  that  all  the  legislation  which  has  been  discussed 
would,  in  proportion  to  the  expansion  of  mortgagee's  priority  for 
which  it  provides,  increase  the  attractiveness  to  prospective  lenders  of 
the  mortgage  for  future  advances,  and  to  such  extent  work  to  the  bene- 
fit of  persons  seeking  to  borrow  by  means  of  this  device. 

2.  Marketability  of  Title  of  the  Mortgaged  Property.  Of  course 
other  factors  than  the  availability  of  loans  through  mortgages  for  fu- 
ture advances  must  be  weighed  in  determining  the  effect  which  this 
legislation  will  have  on  the  mortgagor.  Under  the  statutes  giving  mort- 
gagee an  absolute  priority  for  all  advances,  prospective  encumbrancers 
or  purchasers'^  will  be  substantially  more  reluctant  to  acquire  an  in- 
terest in  the  property  subject  to  the  mortgage,  for  they  have  no  method 
of  determining  the  extent  of  the  mortgagee's  lien  which  will  take  pre- 
cedence over  their  interest.  In  such  case,  apparently  the  only  basis  on 
which  they  can  make  sure  that  their  contemplated  interest  will  have 
priority  is  by  financing  mortgagor  in  obtaining  a  discharge  of  the  mort- 
gage for  future  advances  by  paying  off  advances  already  made.  Ob- 
viously this  impairment  of  the  marketability  of  the  title  of  the  mort- 
gaged land  will  work  to  the  disadvantage  of  the  mortgagor  in  very  real 
fashion.  His  effective  borrowing  courses,  using  the  property  in  ques- 
tion as  security,  will  be  limited  to  the  mortgagee  for  future  advances. 
Such  would  seem  also  to  be  the  necessary  effect  of  the  priority  scheme 
set  up  under  the  proposed  final  draft  of  the  Uniform  Commercial  Code. 

Relative  to  the  statutes  giving  mortgagee  priority  in  the  restricted 
situations  in  which  the  mortgage  contains  a  limit  on  the  amount  of 
advances  for  which  mortgagee  will  be  given  priority  and  on  the  time 
beyond  which  his  advances  will  not  be  entitled  to  priority,  the  marketa- 
bility of  the  title  to  the  mortgaged  property  is  much  less  seriously  af- 
fected. The  prospective  purchaser  or  encumbrancer  is  provided  with  a 
maximum  amount  for  which  mortgagee  can  acquire  priority  as  well 
as  a  terminal  date  beyond  which  mortgagee  cannot  continue  to  make 
advances  and  receive  priority  thereon. 

The  Montana  legislation  adopts  what  is  probably  the  more  important 

66  If  a  purchaser  loans  mortgagor  enough  to  secure  the  discharge  of  the  mortgage 
for  future  advances,  and  then  buys  the  property  free  of  the  mortgage,  of  course  no 
priority  problems  will  be  encountered.  If,  however,  the  purchaser  merely  buys  mort- 
gagor's interest  in  the  property  subject  to  the  mortgage,  the  statutes  giving  absolute 
priority  would  seem  to  make  it  possible  for  mortgagor  to  continue  to  get  advances 
from  mortgagee  and  for  mortgagee  to  get  priority  therefor,  in  spite  of  the  fact  that 
mortgagor  no  longer  has  any  interest  in  the  property.  In  fact  this  is  neither  more  or 
less  objectionable  than  giving  mortgagee  for  future  advances  priority  over  an  inter- 
vening encumbrancer — the  same  operative  factors  are  present. 
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of  these  two  limitations :  the  requirement  that  the  mortgage  set  a  maxi- 
mum amount.  However,  it  goes  considerably  further  in  preserving 
marketability  of  title  to  the  mortgaged  land,  by  providing  for  a  simple 
procedure  by  which  mortgagor  can  freeze  out  mortgagee  for  future 
advances  as  to  priority  for  advances  yet  unmade  without  the  necessity 
of  paying  off  advances  already  made  and  getting  the  whole  mortgage 
discharged.  This  is  accomplished  by  the  delivery  to  mortgagee  for  fu- 
ture advances  by  mortgagor  of  written  notice  that  mortgagor  does  not 
desire  to  request  or  apply  for  any  further  advances.  Upon  the  record- 
ing of  such  notice  mortgagor  has  successfully  divested  mortgagee  of 
any  further  priority  for  advances  made  thereafter,  but,  more  impor- 
tant, mortgagor  has  made  it  known  to  other  prospective  lenders  or  pur- 
chasers that  the  lien  of  mortgagee  for  future  advances  will  thereafter 
remain  static,  enabling  them  to  determine  with  some  accuracy  where 
they  will  rank  in  priority  relative  to  the  property  should  they  decide  to 
acquire  an  interest  therein. 

C.  Effect  on  Mortgagee  for  Future  Advances. 

1.  Willingness  to  Take  Mortgage  for  Future  Advances.  The  extent 
of  priority  enjoyed  by  the  mortgagee  for  future  advances,  and  the 
methods  by  which  he  may  be  deprived  of  such  priority,  will  be  of  prime 
importance  to  the  prospective  lender  in  determining  whether  he  will  be 
willing  to  take  a  mortgage  for  future  advances.  What  has  been  said 
relative  to  the  advantages  and  disadvantages  to  mortgagor  would  seem 
to  point  up  sufficiently  the  attitudes  which  a  prospective  mortgagee  for 
future  advances  might  be  expected  to  have. 

2.  Obligatory  Advances.  Some  of  the  statutes  under  consideration 
specify  that  the  expanded  priority  shall  be  given  mortgagee  for  both 
optional  and  obligatory  advances,  some  mention  only  optional  advances, 
and  others  do  not  specify  whether  it  is  the  optional  or  the  obligatory 
species  of  advances  with  which  they  are  dealing.  We  have  already  noted 
that  mortgagee  for  future  advances  will  always  be  given  priority  for 
those  advances  which  he  can  show  were  obligatory.  Thus,  when  the 
statute  says  that  both  obligatory  and  optional  advances  are  to  be  given 
priority,  it  is  in  reality  changing  the  law  only  as  to  optional  advances. 
Similarly,  when  the  statute  specifies  only  optional  advances  as  being 
entitled  to  the  expanded  priority,  it  seems  highly  unlikely  that  any  con- 
struction barring  obligatory  advances  would  be  entertained.  And  when 
the  statute  specifies  neither  type,  probably  it  merely  adds  the  optional 
advances  to  the  obligatory  advances  which  are  already  given  priority. 
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Thus,  this  difference  in  the  working  of  the  various  enactments  would 
not  seem  to  be  of  significance  to  the  parties. 

D.  Effect  on  Prospective  Purchasers  and  Lenders. 

As  has  already  been  noted,  prospective  lenders  and  purchasers  of  the 
mortgaged  property  will  be  vitally  concerned  with  the  priority  which 
will  be  given  mortgagee  for  advances  made  subsequent  to  the  attaching 
of  their  interests.  Most  of  the  problems  relevant  to  these  persons  have 
been  discussed  earlier.  One  important  problem  which  has  been  mentioned 
earlier  requires  further  discussion. 

Assuming  that  the  interested  prospective  purchaser  or  encumbrancer 
of  the  mortgaged  property  can  in  some  fashion  acquire  priority  over 
the  subsequent  advances  which  may  be  made  by  mortgagee,  he  still  has 
the  problem  of  determining  the  extent  of  the  lien  already  held  by  the 
mortgagee ;  of  ascertaining  the  amount  or  extent  of  advances  already 
made  by  mortgagee  for  future  advances  previous  to  the  time  at  which 
he  is  contemplating  the  acquisition  of  an  interest  in  the  mortgaged 
property. 

Several  of  the  statutes  under  consideration  give  mortgagee  for  future 
advances  an  absolute  priority.  That  is,  there  is  no  way  in  which  mort- 
gagor can  extricate  himself  from  the  mortgage  and  let  the  world  know 
that  his  property  is  not  subject  to  a  lien  whose  final  amount  will  be 
determined  only  by  the  advances  which  mortgagee  makes  in  the  future, 
except  by  paying  back  the  advances  thus  far  made  and  obtaining  an 
absolute  discharge  of  the  mortgage.  He  cannot  terminate  the  possibility 
of  future  advances  and  let  mortgagee  for  future  advances  stand  secured 
only  to  the  extent  of  the  advances  made  at  the  time  of  the  termination 
of  future  advances  clause.  Under  such  a  rule  of  priority,  it  will  be  of 
little  consequence  to  the  prospective  intervening  encumbrancers  to  be 
able  to  determine  the  amount  of  advances  presently  outstanding,  for 
they  will  not  be  entitled  to  priority  until  the  mortgage  is  discharged. 
However,  since  the  Montana  legislation  does  provide  for  a  method  of 
freezing  out  mortgagee's  prospective  priority,  it  has  attempted  to  give 
prospective  encumbrancer  a  method  of  determining  the  extent  of  ad- 
vances already  made — "The  mortgagee  shall,  upon  demand  of  the 
mortgagor  or  a  creditor,  furnish  a  statement  of  all  such  advances  and 
amounts  paid  on  the  principal  sum  secured,  provided  such  statement 
shall  not  impair  or  affect  the  lien  created  for  all  advances." 

Several  alternatives  were  open  to  the  drafters  of  this  Montana  statute, 
and  are  open  to  those  attempting  to  find  a  solution  to  this  problem  in 


468  CURRENT  TRENDS  IN  STATE  LEGISLATION 

all  those  states  which  by  common  law  hold  that  intervening  interests 
can  acquire  priority  either  by  recording  such  interests  or  by  giving 
actual  notice  to  the  mortgagee  of  their  interests : 

1.  Things  can  be  left  as  they  are,  with  prospective  encumbrancers  or 
purchasers  being  able  to  find  out  the  extent  of  advances  already  made 
only  if  mortgagee  for  future  advances  is  willing  to  divulge  this  infor- 
mation. If  he  does  reveal  such  amount,  probably  he  will  be  estopped  to 
deny  that  assertion  if  later  he  contends  that  a  larger  amount  had  in  fact 
been  advanced.®^  However,  this  will  not  ordinarily  help,  for  mortgagee 
will  be  more  likely  to  overstate  than  understate  the  amount  of  advances 
outstanding,  thereby  discouraging  prospective  intervening  encumbranc- 
ers from  taking  a  lien  and  thus  precluding  the  accuracy  of  his  state- 
ment from  ever  becoming  an  issue.  Of  course  if  mortgagor  found  out 
that  the  prospective  intervening  encumbrancers  had  refused  to  accept 
a  lien  because  of  the  exaggerated  statement  of  advances  outstanding  by 
mortgagee,  he  might  be  able  to  institute  proceedings  against  mortgagee 
for  damages  or  to  force  mortgagee  to  divulge  the  correct  amount,  but 
the  cost  of  so  doing  would  probably  make  such  action  impracticable. 

2.  Mortgagee  can  be  required  to  divulge  this  information.  This  is 
the  solution  of  the  Montana  legislation.  However,  the  Montana  statute 
goes  on  to  provide  that,  ".  .  .  such  statement  shall  not  impair  or  affect 
the  lien  created  for  all  advances."  Thus,  if  mortgagee  for  future  ad- 
vances through  an  innocent  mistake  misleads  a  prospective  encum- 
brancer or  purchaser  as  to  the  extent  of  mortgagee's  lien,  apparently 
such  encumbrancer  or  purchaser  thereafter  has  no  remedy;  possibly  this 
would  hold  true  even  though  the  mistake  was  not  innocent  but  resulted 
from  the  connivance  of  the  mortgagor  with  mortgagee  for  future 
advances.  It  is  clear  that  this  provision  had  to  be  included  in  the  Montana 
statute,  for  the  mere  request  by  mortgagor  for  information  as  to  the 
amount  of  advances  then  outstanding  does  not  terminate  the  mortgage 
agreement.  Mortgagee  might  thereafter  make  additional  advances  to 
mortgagor.  If  he  were  given  priority  only  on  the  basis  of  his  estimate 
of  advances  outstanding  at  the  earlier  day  at  which  mortgagor  had 
requested  that  information,  he  would  be  unjustly  deprived  of  priority 
for  the  later  advances.  Thus,  some  other  method  of  making  the  desired 
information  available  to  mortgagor  and  prospective  intervening  encum- 
brancers must  be  found. 

3.  The  mortgagee  for  future  advances  can  be  required  to  record  all 
advances  if  he  is  to  have  priority  for  them.  Such  procedure  would  pro- 

6'^  The  facts  in  this  circumstance  would  seem  to  satisfy  all  the  elements  of  equitable 
estoppel.  See  3  Pomeroy's  Equity  Jurisprudence  191. 
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vide  prospective  purchasers  or  encumbrancers  with  an  easy  method  of 
determining  the  extent  of  advances  made.  They  would  thereby  be 
reheved  from  the  necessity  of  making  inquiry  of  the  mortgagee  or 
mortgagor,  either  of  whom  may  have  sufficient  interest  in  misrepresent- 
ing the  extent  of  the  outstanding  hen  of  mortgagee  for  future  advances 
to  make  his  word  none  too  rehable. 

To  a  certain  extent  such  a  requirement  would  deprive  the  mortgage 
for  future  advances  of  one  of  its  cardinal  advantages  as  a  security 
device:  that  of  extreme  simplicity  and  the  absence  of  numerous  inci- 
dental expenses  to  the  parties.  However,  since  the  required  recording 
would  merely  be  supplementary  to  the  recording  of  the  original  mort- 
gage and  would  not  entail  the  execution  and  recording  of  a  whole  new 
mortgage,  the  advantages  to  prospective  lenders  and  purchasers  would 
seem  to  make  worthwhile  a  requirement  of  this  sort, 

E,  Effect  on  All  Persons  Holding  Intervening  Liens;  Possibility  of 
Mortgagor  Working  Sharp  Practices  to  the  Detriment  of  These 
Persons. 

Of  course  our  emphasis  on  the  priority  aspects  of  the  new  legislation 
dealing  with  mortgages  for  future  advances  has  recognized  as  implicit 
the  possibility  that  the  mortgagor  may  sometime  prove  to  be  insolvent ; 
this  possibility  that  mortgagor's  assets  may  not  cover  all  his  obligations 
is  the  reason  the  expansion  of  the  priority  given  mortgagee  for  future 
advances  makes  use  of  this  device  more  attractive  to  potential  lenders. 
However,  consider  a  possible  abuse  of  the  mortgage  for  future  advances 
under  legislation  giving  mortgagee  an  expanded  priority.  Suppose  a 
mortgagor  for  future  advances,  knowing  that  he  is  insolvent,  requests 
further  advances  of  the  mortgagee.  Mortgagor's  motive  in  seeking  such 
advances  under  these  conditions  may  be  any  one  of  several;  he  may 
feel  that  with  this  immediate  cash  in  hand  he  can  right  his  afifairs  and 
again  stand  on  his  feet,  or,  a  baser  motive,  he  may  have  in  mind  one 
last  fling  at  the  expense  of  his  creditors.  Would  advances  under  these 
circumstances  be  subject  to  attack  under  the  fraud  statutes,  e.g.,  the 
Uniform  Fraudulent  Conveyance  Act?  The  relevant  sections  of  that 
statute  are  as  follows : 

Sec.  4.  Every  conveyance  made  and  every  obligation  incurred 
by  a  person  who  is  or  will  be  thereby  rendered  insolvent  is 
fraudulent  as  to  creditors  without  regard  to  his  actual  intent  if 
the  conveyance  is  made  or  the  obligation  is  incurred  without  a 
fair  consideration. 
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Sec.  7.  Every  conveyance  made  .  .  .  with  actual  intent,  as 
distinguished  from  intent  presumed  in  law,  to  hinder,  delay, 
or  defraud  either  present  or  future  creditors,  is  fraudulent  as 
both  present  and  future  creditors. 

Sec.  9.  Where  a  conveyance  or  obligation  is  fraudulent  as  to  a 
creditor,  such  creditor,  when  his  claim  has  matured,  may,  as 
against  any  person  except  a  purchaser  for  fair  consideration 
without  knowledge  of  the  fraud  at  the  time  of  the  purchase, 
.  .  .  (a)  Have  the  conveyance  set  aside  ...  to  the  extent 
necessary  to  satisfy  his  claim.  .  .  . 

Since  the  "constructive  fraud"  section.  Section  4,  requires  that  the 
conveyance  be  made  without  "fair  consideration,"  none  of  the  liens 
given  for  future  advances  would  seem  subject  to  attack  thereunder, 
for  presumably  the  advances  will  constitute  fair  consideration.  This 
leaves  us  with  only  the  "actual  fraud"  section,  Section  7,  with  which 
to  attack  the  making  of  advances  to  an  insolvent.  It  is  evident  that  there 
is  no  actual  fraudulent  intent  when  the  mortgagor's  motive  in  securing 
the  advances  is  solely  to  try  to  get  on  his  feet  and  make  a  fresh  start  in 
his  business.  Thus,  advances  made  under  these  circumstances  would 
seem  to  be  beyond  attack  under  the  Uniform  Fraudulent  Conveyance 
Act. 

Would  the  other  suggested  situation,  in  which  the  motive  of  the 
mortgagor  for  future  advances  is  a  last  fling,  be  similarly  immune  from 
attack  under  the  U.F.C.A.  ?  It  would  seem  not,  for  Section  7  states  that 
conveyances  made  with  actual  intent  to  hinder,  delay,  or  defraud  credi- 
tors, are  fraudulent.  Since  the  duty  of  an  insolvent  debtor  is  to  preserve 
his  estate  for  his  creditors  and  not  waste  it,"^  his  intent  in  the  situation 
under  consideration  would  seem  to  be  to  hinder,  delay,  or  defraud  his 
creditors  and  would  thus  be  fraudulent.  However,  Sec.  7  is  qualified  by 
Sec.  9,  which  states  that  even  though  grantor-mortgagor  for  future  ad- 
vances was  guilty  of  fraud,  yet  if  grantee-mortgagee  for  future  advances 
gave  fair  consideration  and  had  no  knowledge  of  the  fraud,  as  to  him  the 
fraudulent  conveyance  cannot  be  attacked.  Thus,  even  though  mortgagor 
for  future  advances  had  an  intent  to  defraud  his  creditors,  if  he  can 
secure  the  advances  from  mortgagee  for  future  advances  without  mort- 
gagee's knowing  of  such  intent,  there  will  be  no  way  the  other  creditors 
of  mortgagor  can  attack  the  priority  of  the  mortgagee  for  future  ad- 
vances thereon,  under  the  U.F.C.A.  Even  if  there  is  suspicion  that 
mortgagee  had  knowledge  of  mortgagor's  insolvency,  this  might  not 
be  sufficient  to  make  the  giving  of  the  advance  and  the  taking  of  the 

^8  I  Glenn  on  Fraudulent  Conveyances,  §  372. 
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lien  subject  to  attack,  for  mortgagee  must  make  the  advances  with 
"knowledge  of  the  fraud."  Mere  knowledge  of  insolvency  would  not 
suffice;  he  must  also  have  knowledge  of  the  fraudulent  purpose  to  which 
mortgagor  plans  to  put  the  advances. 

Thus  it  appears  that  except  for  the  situation  in  which  the  insolvent 
mortgagor  secures  advances  with  a  fraudulent  purpose,  of  which 
purpose  mortgagee  for  future  advances  has  knowledge  at  the  time 
the  advances  are  made,  the  transaction  will  not  be  subject  to  attack 
under  the  U.F.C.A.  This  leaves  numerous  cases  in  which  mortgagor 
has  a  purpose  other  than  fraudulent  in  seeking  the  advances,  or  in 
which  though  his  purpose  is  fraudulent  such  intent  is  not  known  by 
mortgagee  for  future  advances,  all  of  which  will  be  available  for  abuse 
by  mortgagor  for  future  advances.  Though  mortgagor  is  insolvent, 
and  though  his  property  is  covered  by  liens  which  will  more  than  con- 
sume the  value  thereof  on  foreclosure,  still  mortgagor  will  have  this 
avenue  open  by  which  he  can  plunge  himself  ever  further  into  debt, 
giving  mortgagee  for  future  advances  priority  for  advances  thus  made 
over  other  lienors  whose  prospect  of  payment  out  of  the  security  is  thus 
in  effect  precluded. 

On  finding  themselves  unable  under  the  Uniform  Fraudulent  Con- 
veyance Act  to  prevent  mortgagee  for  future  advances  from  making 
and  getting  priority  for  advances  to  an  insolvent  mortgagor  for  future 
advances,  is  there  any  other  action  which  mortgagor's  creditors  can 
take  to  prevent  further  dissipation  of  mortgagor's  assets?  Can  they 
throw  him  into  involuntary  bankruptcy?  This  will  hinge  on  whether 
mortgagor  may  be  said  to  have  committed  any  one  of  the  six  "acts  of 
bankruptcy."  Under  the  first  act  it  is  required  that  debter  have  "con- 
veyed, transferred,  .  .  .  any  part  of  his  property,  with  intent  to  hinder, 
delay  or  defraud  his  creditors  or  any  portion  of  them.""^  It  is  stated  in 
Collier's  Bankruptcy  Manual,  p.  73,  that,  "If  the  consideration  received 
is  full,  adequate  and  fair,  it  is  a  practical  impossibility  for  the  petitioners 
to  carry  their  burden  of  proving  the  bankrupt's  fraudulent  intent." 
Thus,  the  giving  of  the  lien  for  the  future  advances  and  the  taking  of 
advances  would  not  support  a  contention  of  an  intent  to  hinder,  delay, 
or  defraud.  However,  once  mortgagor  has  the  advances  in  his  hands, 
if  he  thereafter  disposes  of  them  with  intent  to  hinder,  delay,  or  defraud 
creditors,  as  would  seem  to  be  the  case  if  they  were  dissipated  on  a 
last  fling,  an  act  of  bankruptcy  would  seem  to  have  been  committed. 
The  contrary  might  well  be  true  if  the  advances  were  used  to  enable 

69  Collier  Bankruptcy  Manual  73. 
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mortgagor  to  get  his  business  back  in  order  with  the  hope  that  creditors 
might  be  paid  off  eventually. 

Thus,  whether  bankruptcy  can  be  used  by  the  creditors  to  get  at  abuse 
of  the  mortgage  for  future  advances  in  cases  in  which  the  Uniform 
Fraudulent  Conveyance  Act  is  not  applicable,  will  depend,  insofar  as 
employment  of  the  first  act  of  bankruptcy  is  concerned,  on  the  intent 
of  the  mortgagor  in  using  the  advances.  Only  if  his  intent  is  to  hinder, 
delay,  or  defraud  can  creditors  use  bankruptcy.  However,  if  this  were 
his  intent,  the  U.F.C.A.  could  have  been  used,  except  in  the  situation 
in  which,  though  mortgagor's  intent  was  fraudulent,  mortgagee  had 
no  knowledge  of  such  intent.  In  that  situation,  bankruptcy  might  be 
available  even  though  the  lien  of  mortgagee  for  future  advances  could 
not  have  been  set  aside  under  the  U.F.C.A. 

As  to  the  other  acts  of  bankruptcy,  under  the  second  act,  debtor  must 
have  "transferred,  while  insolvent,  any  portion  of  his  property  to  one 
or  more  of  his  creditors,  with  intent  to  prefer  such  creditors  over  his 
other  creditors."  The  mortgagee  for  future  advances  would  not  be  a 
"creditor"  for  the  purposes  of  this  act,  for,  again  quoting  Collier,^" 
"Transfers  made  for  present  consideration  are  not  transfers  to  'credit- 
ors.' "  The  third  act  of  bankruptcy  also  contemplates  debtor's  dealing 
with  a  "creditor,"  and  thus  is  not  applicable.  None  of  the  other  three 
acts  is  at  all  relevant  to  the  situation  at  hand. 

Assuming  that  mortgagor's  creditors  can  force  him  into  involuntary 
bankruptcy,  trustee  in  bankruptcy  will  be  vested  with  title  to  the  bank- 
rupt's property  as  of  the  date  of  the  filing  of  the  petition  in  bankruptcy. ^^ 
Thus,  once  the  petition  is  filed,  mortgagor  seems  to  be  precluded  from 
effectively  negotiating  for  further  advances.  After  the  filing  of  the 
petition,  "the  bankrupt  ...  is  incapable  of  being  considered  the  owner 
of  the  property,  and  the  trustee  thus  takes  an  absolute  title.  .  .  ."^^  The 
possibility  that  a  given  rule  of  priority  would  open  up  such  an  abuse  of 
the  mortgage  for  future  advances  as  has  just  been  considered  would 
seem  to  be  a  strong  factor  militating  against  the  adoption  of  such  a 
rule.  Both  the  Montana  statute,  the  "additional  advances  financing" 
statutes  proposed,  and  the  Uniform  Commercial  Code  would  be  subject 
to  this  objection,  for  under  none  of  these  do  the  other  creditors  of 
mortgagor  have  it  directly  within  their  own  power  to  deprive  the 
mortgagee  for  future  advances  of  priority. 

Several  of  the  pieces  of  recent  legislation  furthering  "additional  ad- 

70  Ibid.,  78. 

71 II  U.S.C.A.  §110. 

72  Collier  Bankruptcy  Manual  895,  896. 
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varices  financing"  to  which  reference  has  been  made,  seem  to  have 
attempted  to  preclude  the  possibility  of  this  misuse  of  the  expanded 
priority  given  mortgagee  for  future  advances,  by  giving  such  priority 
only  when  advances  are  "for  necessary  repairs,  alterations  or  improve- 
ments .  .  ."  to  the  mortgaged  property/^  If  this  means  that  mortgagee 
for  future  advances  gets  priority  only  if  the  advances  are  actually  put 
to  the  specified  uses,  putting  the  burden  on  mortgagee  for  future  ad- 
vances to  see  that  the  advances  are  actually  so  used  else  he  gets  no 
priority  for  them,  the  effectiveness  of  this  effort  to  see  that  the  advances 
actually  accrue  to  the  ultimate  benefit  of  the  creditors  will  be  insured; 
if  it  means  merely  that  mortgagee  must  inquire  at  the  time  he  is  asked 
for  advances  whether  mortgagor  intends  to  use  them  for  the  required 
purposes,  the  above-mentioned  possibility  of  misuse  of  the  funds  will 
exist. 

IV.  Conclusions  As  To  Desirability  of  Legislation 

Broadening  the  Priority  Given  Mortgagee 

FOR  Optional  Future  Advances 

We  have  examined  a  variety  of  statutes  having  as  their  common 
denominator  the  broadening  of  priority  given  a  mortgagee  for  optional 
future  advances  made  with  actual  notice  of  the  attaching  of  other  liens 
between  the  time  of  execution  of  the  mortgage  for  future  advances 
and  the  actual  making  of  the  advances  in  question.^* 

At  the  outset  certain  advantages  in  the  use  of  the  mortgage  for 
future  advances  as  an  instrument  for  the  extension  of  credit  were  noted ; 
chief  among  these  was  the  saving  of  expense  in  dispensing  with  the 
execution  and  recording  of  a  separate  instrument  after  each  periodic 
loan,  particularly  where  these  loans  were  expected  to  be  recurrent  and 
frequent.  Further,  we  noted  the  contention  of  the  savings  and  loan 
institutions  and  banks  that,  through  the  use  of  the  mortgage  for  future 
advances,  home  owners  would  be  better  enabled  to  make  needed  repairs 
on  their  homes  through  the  use  of  the  long  term  credit  to  be  had  by 
adding  the  cost  of  such  repairs  to  the  unpaid  balance  owing  on  the 
original  house-construction  loan,  and  regarding  the  improved  house  as 
security  for  the  total  debt.  The  home  owner  was  to  benefit  by  having 
long  term  credit  made  available  to  him,  and  by  having  the  continuing 
counsel  of  one  lending  agency,  both  these  factors  combining  to  protect 

73  Gen.  Stats,  of  Connecticut,  §7192  (i947)- 

7*  Unconsidered  is  the  problem  of  whether  various  expenditures  in  connection  with 
the  mortgaged  property,  e.g.,  taxes,  would  be  considered  "advances"  under  a  mortgage 
for  future  advances  and  thereby  subject  to  priority  on  that  basis. 
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him  against  over-extension  of  his  obligations,  particularly  those  which 
he  might  reasonably  be  expected  to  be  able  to  handle  on  short-term 
credit. 

Theoretically  it  would  seem  that  if  the  home  owner  cannot  afford  the 
necessarily  higher  payments  required  if  he  avails  himself  of  short  term 
credit  under  F.H.A.  Title  i,  he  should  nevertheless  be  able  to  secure 
the  loan  on  longer  term  from  any  lending  agency,  using  his  improved 
or  repaired  property  as  security  under  a  second  mortgage.  This  assumes 
that  there  is  sufficient  value  above  the  lien  of  the  first  mortgage  to  make 
such  a  loan  on  a  second  mortgage  safe.  If  such  were  not  the  case,  cer- 
tainly no  responsible  lending  institution  would  advocate  use  of  the 
mortgage  for  future  advances  as  a  device  for  securing  priority  over 
other  outstanding  obligations  against  the  property,  thereby  plunging 
the  borrower  into  debt  beyond  his  means.  However,  this  theoretical  ap- 
proach ignores  the  fact  that  state  laws,  local  ordinances,  and  individual 
by-laws  or  regulations  of  the  lending  institution  may  preclude  the  taking 
of  security  of  a  second  mortgage  under  any  circumstance.  Thus,  since 
a  future  advance  mortgage  may  be  the  only  method  of  securing  long 
term  credit  for  home  improvement  on  the  security  of  the  improved 
property,  this  advantage  when  combined  with  the  savings  effected  by 
being  able  to  dispense  with  a  new  title  search  and  new  mortgage  docu- 
ments would  seem  to  recommend  this  type  legislation. 

Balanced  against  the  advantages  claimed  for  the  use  of  the  mortgage 
for  future  advances  as  altered  by  the  legislation  in  question,  are  certain 
very  real  disadvantages  which  we  have  attempted  to  point  up.  Specific 
deficiencies  in  certain  legislation  have  been  noted  and  suggested  methods 
of  correction  set  forth.  Execution  of  a  mortgage  for  future  advances 
under  a  statute  giving  mortgagee  for  future  advances  priority  even  for 
optional  advances  made  with  actual  notice  of  intervening  encumbrances 
will  materially  affect  the  marketability  of  the  title  to  the  mortgaged 
property  unless :  ( i )  a  limit,  either  in  the  instrument  or  by  statute,  is 
placed  on  the  amount  of  advances  for  which  mortgagee  for  future 
advances  will  be  given  priority  ;^^  and  (2)  a  terminal  date  is  set  beyond 
which  further  advances  will  not  be  entitled  to  priority.  If  the  priority 
given  the  mortgagee  for  future  advances  is  less  than  absolute,  so  that 
intervening  encumbrancers  or  purchasers  or  the  mortgagor  himself 
may  somehow  deny  mortgagee  for  future  advances  priority  for  advances 
to  be  made  in  the  future,  without  the  necessity  of  discharging  the  mort- 
is Such  provision  should  not  leave  in  doubt  the  question  whether  the  limit  is  reached 
when  the  amount  in  question  has  been  advanced  for  the  first  time,  or  whether  it  is 
merely  a  running  maximum  which  may  be  outstanding  at  any  time. 
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gage  by  paying  off  the  outstanding  advances,  some  feasible  method 
must  be  provided  by  which  prospective  encumbrancers  or  purchasers 
may  determine  the  extent  of  the  lien  already  held  by  mortgagee  for 
future  advances.  Further,  under  any  statute  under  which  intervening 
encumbrancers  or  purchasers  may  not  deprive  mortgagee  for  future 
advances  of  priority,  there  exists  the  possibility  of  abuse  of  the  statutory 
priority  set  up  by  this  recent  legislation,  through  advances  to  an  insolvent 
mortgagor  whose  insolvency  was  unknown  to  mortgagee.  In  the  area 
of  "additional  advances  financing"  statutes,  this  possibility  has  probably 
been  precluded  by  the  requirement  in  the  statute  that  the  advances  go 
for  the  necessary  repairs,  alterations,  or  improvements  to  the  mortgaged 
property.  However,  in  the  more  general  area  of  use  of  the  mortgage  for 
future  advances,  such  a  requirement  that  the  advances  go  for  the  im- 
provement of  the  mortgaged  property  would  not  be  practicable;  the 
merchant  who  mortgages  his  property  for  the  purpose  of  having  a 
source  of  cash  for  replenishment  of  seasonal  stocks  or  other  needs 
capable  of  easy  anticipation  would  be  forced  to  abandon  use  of  the  mort- 
gage for  future  advances  were  such  restrictions  placed  on  its  use. 

To  what  extent  do  the  various  statutes  extending  mortgagee's  priority 
satisfy  these  safeguards? 

The  statutes  dealing  with  chattel  mortgages  for  future  advances  and 
the  restricted  mortgages  for  future  advances  on  realty  {e.g.,  the  "addi- 
tional advances  financing"  plans  for  home  improvement  loans)  usually 
limit  the  extension  of  priority  given  mortgagee  for  future  advances  by 
requiring  a  limitation  on  time  and  amount,  sometimes  provide  safe- 
guards against  the  making  of  advances  to  an  insolvent  mortgagor  for 
future  advances,  but  do  not  provide  any  method  by  which  mortgagor 
can  terminate  the  mortgage  for  future  advances  and  get  on  record  the 
fact  that  the  only  lien  against  his  property  which  can  arise  from  such 
mortgage  is  that  for  advances  already  made — for  which  amount  the 
suggested  supplementary  statutory  provision  requiring  that  advances 
be  recorded  would  provide  notice. 

The  new  Montana  legislation  extending  the  priority  of  mortgagee 
for  future  advances  on  mortgages  of  realty  contains  the  requirement 
that  the  mortgage  state  a  maximum  time  and  amount,  and  affords 
mortgagor  a  method  of  getting  out  from  under  the  mortgage  and 
letting  it  be  known  of  record  that  the  property  is  subject  only  to  the 
lien  of  the  advances  already  made.  Were  this  supplemented  by  an  effec- 
tive method  by  which  prospective  encumbrancers  or  purchasers  could 
determine  the  extent  of  such  advances  already  made,  the  statute  would 
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seem  to  cover  most  of  the  difficulties  likely  to  arise  out  of  an  extension 
of  the  priority  given  mortgagee  for  future  advances.  No  attempt  is 
made  to  preclude  the  abuse  of  the  device  by  insertion  of  a  requirement 
in  the  statute  that  mortgagee  for  future  advances  be  responsible  for 
seeing  that  advances  go,  for  example,  toward  the  improvement  of  the 
realty  security,  else  mortgagee  will  be  deprived  of  priority  for  such 
advances,  but  such  a  requirement  would  so  restrict  the  effective  use  of 
the  mortgage  for  future  advances  that  it  would  seem  inadvisable. 

Though  no  adequate  analysis  of  the  proposed  Uniform  Commercial 
Code  has  been  attempted  here,  it  is  evident  that  it  does  not  meet  many 
of  the  criteria  which  have  been  suggested  as  necessary  safeguards  on 
the  extension  of  the  priority  of  mortgagee  for  future  advances.  No 
requirement  of  a  limit  in  the  mortgage  on  time  and  amount  of  the 
advances  is  made.  Section  9-405  provides  for  a  "Statement  of  Termina- 
tion of  Financing,"  but  such  course  of  action  is  available  only  "after 
discharge  of  the  obligations  secured  or  at  any  time  if  no  advances  have 
been  made.  .  .  ."  Saying  that  a  discharge  may  be  secured  by  paying 
ofif  the  mortgage  debt  or  if  no  debt  has  yet  been  incurred  would  hardly 
satisfy  the  problems  of  which  we  have  been  speaking.  No  method  by 
which  prospective  purchasers  or  encumbrancers  may  determine  the 
extent  of  existing  advances  is  provided,  though  of  course  this  would  be 
of  no  real  benefit,  inasmuch  as  the  proposed  Code  gives  mortgagee  for 
future  advances  an  absolute  priority  on  which  no  purchaser  or  encum- 
brancer can  intrude  except  by  persuading  mortgagor  to  accept  a  loan 
of  sufficient  amount  to  pay  off  outstanding  advances  and  discharge  the 
mortgage. 

No  effort  at  a  definitive  answer  as  to  which  rule  of  priority — the 
Michigan,  the  New  York,  the  Montana,  or  the  proposed  Uniform  Com- 
mercial Code — is  preferable  has  been  attempted.  This  decision  would 
seem  to  be  capable  of  determination  only  in  the  light  of  local  factors 
which  cannot  be  considered  here,  including  the  scope  of  borrowing 
activities  which  might  call  for  encouragement  of  use  of  the  mortgage 
for  future  advances  device.  However,  assuming  that  factors  peculiar  to 
the  local  scene  make  advisable  the  encouragement  of  use  of  the  mortgage 
for  future  advances,  the  recent  Montana  legislation  which  is  the  subject 
of  this  study  seems  to  provide  a  reasonably  satisfactory  answer  to  most 
of  the  problems  likely  to  be  encountered,  though  amendment  in  the 
particulars  suggested  earlier  would  seem  to  be  desirable. 


New  Jersey's  Statutory  Trust  Deposit 

William  H.  Yager* 

I.  Introduction 

Recently  the  New  Jersey  Legislature  enacted  a  comprehensive  statute 
designed  to  handle  the  problem  raised  when  a  person  deposits  his  own 
money  in  trust  for  another  person  (whom  we  shall  term  the  benefici- 
ary)/ Because  legislation  has  been  recommended  as  a  solution  to  the 
problem,  and  because  the  New  Jersey  statute  represents  a  new  trend  in 
state  legislation,  it  merits  a  detailed  study. 

The  problem  raised  by  such  a  deposit  relates  to  rights  of  various 
parties  to  the  amount  deposited.  Prior  to  the  deposit  the  prospective 
depositor  has  the  absolute  ownership  in  the  money.  Within  limits  pre- 
scribed by  law,  he  may  do  with  the  money  as  he  wishes,  and  his  creditors, 
surviving  spouse,  and  heirs  or  executor  have  rights  in  this  money. 

After  the  deposit  is  made  the  question  arises  of  whether,  by  virtue  of 
the  deposit,  a  trust  was  created  in  favor  of  the  beneficiary  and  an  interest 
in  the  deposit  transferred  to  the  beneficiary.  To  the  extent  that  the 
beneficiary  has  received  an  interest  in  the  amount  on  deposit,  the  owner- 
ship of  the  depositor  may  be  lessened,  and  the  claims  of  the  other  parties 
which  are  based  to  some  extent  upon  the  amount  of  ownership  which  the 
depositor  has  in  the  money  may  also  be  lessened. 

For  the  most  part,  although  many  states  do  have  statutes  which  per- 
tain in  a  very  limited  manner  to  this  type  of  deposit,  the  problem  has 
been  left  to  the  courts.  They  have  developed  a  great  deal  of  case  law  on 
the  legal  consequences  of  the  trust  deposit.^  Unfortunately,  this  case 
law  instead  of  clarifying  the  problem  has  made  it  more  confused.  Over 
a  period  of  years,  several  legal  writers  have  stressed  the  confusion  which 
exists  in  the  trust  deposit  law,  have  expressed  their  dissatisfaction  with 
many  of  the  decisions,  and  have  recommended  that  the  trust  deposit 
be  controlled  by  legislation  which  states  more  equitably  and  adequately 

*  Legislative  Analyst,  Legislative  Research  Center,  University  of  Michigan.  Member 
of  the  Michigan  Bar.  LL.B.,  Michigan,  1951. 

iN.J.  Revised  Stat.  (Cum.  Supp.  1948-49-50)  §i7:9A-2i6. 

2  Hereafter  a  deposit  by  one  person  of  his  own  money  in  trust  for  another  will  be 
termed  a  trust  deposit,  although  ordinarily  the  term  trust  deposit  may  have  a  broader 
meaning. 
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the  legal  consequences  of  trust  deposits.^  Until  the  enactment  of  the  New 
Jersey  statute  this  legislation  was  not  forthcoming. 

Although  the  analysis  of  the  New  Jersey  statute  is  the  primary  object 
of  this  paper,  there  are  other  things  which  must  be  dealt  with  first  in 
order  to  ascertain  the  significance  of  the  statute  and  in  order  to  determine 
whether  legislation  similar  to  or  different  from  the  statute  can  profitably 
be  adopted  in  other  states.  First,  some  general  principles  of  revocable 
trusts  should  be  presented  because  the  revocable  trust  in  many  ways  is 
similar  to  the  trust  deposit.  In  both  cases  there  is  a  problem  of  determin- 
ing the  intent  of  the  owner  of  the  property,  and  the  intent  in  both  cases 
is  often  similar.  Furthermore,  in  deciding  the  legal  problems  connected 
with  the  trust  deposit,  the  courts  have  used  the  theories  and  terms  of 
the  revocable  trust  law  to  some  extent.  Second,  the  case  law  of  trust 
deposits  and  the  other  existing  statutes  pertaining  to  trust  deposits 
should  be  examined.  They  constitute  the  existing  solutions  to  the  prob- 
lems created  by  the  trust  deposit,  and  they  should  be  compared  with 
the  New  Jersey  statutory  solution. 

II.  General  Revocable  Trust  Principles 

Like  the  interests  created  by  contract  or  mortgage,  the  interests  cre- 
ated by  the  revocable  trust  have  their  inception  in  a  manifestation  of 
an  intent  by  the  owner  of  the  property  to  create  a  trust  relationship.* 
This  is  an  application  of  the  well  established  general  rule  that  interests 
in  property  owned  by  one  person  can  only  be  transferred  to  another 
person  in  accordance  with  the  intent  of  the  owner.  No  particular  words 
or  actions  are  necessary  to  show  the  intent  to  create  a  trust  relationship. 
The  important  thing  is  that  the  owner  of  the  property  (the  settlor) 
manifest  an  intention  to  create  a  legal  relationship  whereby  he  imposes 
equitable  duties  upon  himself  (as  trustee),  or  another  person  (as 
trustee)  to  whom  he  has  transferred  the  legal  title  to  his  property,  to 
deal  with  that  property  for  the  benefit  of  a  third  person  (the  benefici- 
ary).^ Naturally,  this  intention  must  be  determined  from  the  words  or 
actions  of  the  settlor  interpreted  in  the  light  of  all  the  circumstances, 
and  where  the  intent  is  clearly  expressed  by  the  settlor,  the  courts  have 

3  Recommendations  that  legislation  be  used  to  solve  the  problem  have  been  made  in 
articles  and  notes  in  the  following  periodicals:  39  Dick.  L.  Rev.  yj  (i934)  ;  39  Calif. 
L.  Rev.  314  (1951)  ;  14  Minn.  L.  Rev.  701  (1930)  ;  25  N.Y.U.L.Q.  Rev.  626  (1950) ; 
9  N.  Car.  L.  Rev.  13  (1930)  ;  22  Texas  L.  Rev.  245  (1944)  5  87  U.  Pa.  L.  Rev.  847 
(1939)  ;  14  Yale  L.  J.  312  (1905). 

4  I  Scott,  Trusts  §2.8  (1939). 

5  I  Scott,  Trusts  §24  (1939)- 


TRUST  DEPOSIT  479 

no  difficulty.  However,  where  the  words  or  actions  of  the  settlor  are 
ambiguous,  the  courts  may  have  difficulty  in  determining  the  intent.^ 

In  the  case  of  the  revocable  trust,  the  settlor  generally  manifests  his 
intent  by  a  written  instrument.  The  instrument  usually  states  that  the 
use  and  the  enjoyment  of  the  trust  property  is  withheld  from  the  bene- 
ficiary until  the  death  of  the  settlor.  The  instrument  also  states  that  the 
right  to  the  income  from  the  trust  property  is  reserved  to  the  settlor 
during  his  lifetime,  and  the  power  to  revoke  the  trust  in  whole  or  in 
part  is  reserved  to  the  settlor.  Very  often  the  instrument  may  state  that 
the  settlor  reserves  the  power  to  use  or  consume  the  trust  property  dur- 
ing his  life  or  reserves  the  power  to  manage  the  trust  property. 

The  fact  that  the  settlor  has  unmistakably  manifested  his  intentions 
does  not  mean  that  the  intended  relationship  will  result.  The  courts  will 
no  more  enforce  trust  provisions  which  run  counter  to  some  rule  or 
policy  of  law  than  they  will  enforce  a  contract  to  murder.  In  other  words, 
a  determination  of  what  the  settlor  intended  does  not  amount  to  a 
determination  of  what  the  legal  consequences  are  of  such  intent.  With- 
out knowledge  of  what  the  legal  consequences  are,  the  determination  of 
the  intent  is  of  little  value. 

As  a  general  proposition,  excluding  for  the  moment  the  situations 
wherein  the  settlor's  creditors  or  surviving  spouse  are  contending  that 
they  may  reach  the  trust  property,  the  courts  are  willing  to  uphold  the 
intent  of  the  settlor.  Even  though  the  settlor  has  retained  all  the  im- 
portant elements  of  ownership  during  his  life — such  as  the  right  to 
the  income,  power  to  revoke  the  trust,  and  power  to  manage  and  con- 
trol the  property — upon  the  death  of  the  settlor,  if  the  trust  has  not 
been  revoked,  the  beneficiary  is  entitled  to  the  trust  property.  At  the 
time  of  the  manifestation  of  intent,  a  beneficial  interest  in  the  property 
is  transferred  to  the  beneficiary.'^ 

There  is  an  argument  for  not  upholding  the  trust  when  the  settlor 
has  retained  the  right  to  the  income  for  life,  the  power  to  revoke  the 
trust,  and  the  power  to  manage  and  control  the  property,  and  the  trustee 
is  given  no  powers  or  very  limited  powers.  The  argument  is  that  the 
settlor  has  all  the  important  elements  of  ownership  and  can  not  be  said 
to  have  transferred  any  interest  to  the  beneficiary  and  the  trustee.  At 
the  most,  the  settlor  has  intended  that  the  beneficiary  take  an  interest 

8  I  Scott,  Trusts  §128  (1939).  Cases  are  collected  in  "Ji  A.L.R.  209  (1931);  118 
A.L.R.  480  (1939) ;  164  A.L.R.  881  (1946). 

7  National  Shawmut  Bank  v.  Joy,  315  Mass.  457,  53  N.E.  2d  113  (1944)  ;  Whalen  v, 
Swircin,  141  Neb.  650,  4  N.W.  2d  ^z^  (1942)  ;  7Z  A.L.R.  209  (1931)  ;  118  A.L.R.  480 
(1939)  ;  164  A.L.R.  881  (1946). 
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upon  the  death  of  the  settlor,  and  such  a  transfer  being  a  testamentary 
disposition,  should  not  be  enforced  unless  it  meets  the  requirements  of 
the  Statute  of  Wills.  This  argument  has  been  rejected  by  the  great 
majority  of  the  courts.^ 

When  the  surviving  spouse  of  the  settlor  is  challenging  the  validity 
of  the  revocable  trust,  the  result  may  be  dififerent.  Some  courts  have 
allowed  the  surviving  spouse,  in  certain  circumstances,  to  treat  the 
property  of  a  revocable  trust  as  a  part  of  the  deceased  settlor's  estate. ° 
The  exact  theory  for  allowing  the  spouse  to  reach  the  property  is  not 
clear.  Apparently,  these  courts  do  not  believe  that  the  spouse  can  auto- 
matically reach  every  revocable  trust.  They  believe  the  surviving  spouse 
must  show  the  settlor  intended  to  defraud  the  spouse  or  to  create  a  trust 
in  which  the  settlor  retained  most  of  the  rights  of  ownership.  In  any 
case,  because  this  principle  applies  with  equal  force  to  the  trust  deposit 
cases,  the  detailed  analysis  of  the  principle  will  be  deferred  until  the 
trust  deposit  is  discussed. 

The  cases  which  have  held  that  the  surviving  spouse  may  reach  the 
trust  property  under  certain  circumstances  are  not  the  only  answer  to 
the  problem.  There  is  some  authority  for  the  proposition  that  the  sur- 
viving spouse  cannot  reach  the  trust  property.^"  According  to  this  au- 
thority, there  is  no  difference  between  the  situation  wherein  the  heirs 
of  the  settlor  are  seeking  to  reach  the  trust  property  and  the  situation 
wherein  the  surviving  spouse  is  seeking  to  reach  the  trust  property.  In 
either  case,  the  person  must  show  that  no  trust  was  created,  and  the 
fact  that  the  settlor  retained  most  of  the  important  elements  of  ownership 
does  not  mean  that  no  trust  was  created. 

The  other  possible  exception  to  the  general  rule  of  upholding  revoca- 
ble trusts  may  occur  in  cases  where  the  creditors  of  the  settlor,  during 
the  settlor's  lifetime  and  upon  his  death,  seek  to  reach  the  trust  property 
to  satisfy  their  claims  because  the  settlor's  other  assets  are  not  sufficient. 
At  the  present  time,  there  is  very  little  direct  authority  upon  this  point. 
There  is  a  small  amount  of  authority  for  the  proposition  that  the  credit- 
ors may  not  reach  the  trust  property  during  the  lifetime  or  upon  the 

sWarsco  v  Oshkosh  Savings  &  Trust  Co.,  183  Wis.  156,  196  N.W.  829  (1924). 

9  Newman  v.  Dore,  275  N.Y.  371,  9  N.E.  2d  966  (1937)  ;  Schnakenberg  v.  Schnaken- 
berg,  260  App.  Div.  234,  28  N.Y.  S.  2d  841  (1941)  ;  Burns  v  Turnbull,  266  App.  Div. 
779,  41  N.Y.  S.  2d  448  (1943);  Marano  v.  Lo  Carro,  62  N.Y.  S.  2d  121  (Sup.  Ct. 
1946)  ;  aff.  270  App.  Div.  999,  63  N.Y.  S.  2d  829  (1946)  ;  Harris  v.  Harris,  147  O.S. 
437,  72  N.E.  2d  378,  (1947)  ;  Bolles  v.  Toledo  Trust  Co.,  144  O.S.  19S,  58  N.E.  2d 
381  (1944)  ;  Smith  V.  Northern  Trust  Co.,  322  111.  App.  168,  54  N.E.  2d  75  (i944)- 

10  Rose  V.  Rose,  300  Mich,  "jz,  i  N.W.  2d  458  (1942).  For  a  complete  discussion  of 
the  surviving  spouse's  right  in  a  revocable  trust,  see  Comment,  44  Mich.  L.  Rev.  151 
(1945).  See  also,  Note,  25  Chi-Kent  L.  Rev.  357  (i947)- 
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death  of  the  settlor  when  he  has  reserved  the  power  to  revoke  and  the 
life  estate. ^^  There  appears  to  be  no  authority  directly  in  point  that  the 
creditors  may  reach  the  property.^^ 

However,  there  is  ample  authority  that  the  creditors  of  an  insolvent 
settlor  who  has  created  a  trust  reserving  to  himself  a  life  estate  plus 
the  power  to  appoint  the  remainder  by  will  may  not  only  reach  the  life 
estate  but  also  the  remainder — the  total  trust  property/^  The  reason 
for  this  principle  is  that  the  courts  felt  that  the  settlor  had  retained  all 
of  the  important  interests  of  ownership.  Not  to  allow  his  creditors  to 
reach  the  property  would  be  a  very  unfair  result.  The  analogy  between 
the  power  of  appointment  cases  and  the  revocable  trust  cases  is  very 
strong.  This  is  especially  true  in  the  power  of  appointment  cases  where 
there  is  a  gift  in  default  of  the  appointment.  The  law  is  well  settled  that 
the  takers  in  default  have  an  existing  interest  in  the  property  upon  the 
creation  of  the  power. 

At  this  point,  the  general  status  of  the  revocable  trust  may  be  sum- 
marized. If  the  courts  decide  that  the  settlor  intended  to  create  a  revoca- 
ble trust  relationship,  they  will  enforce  that  intent,  and  the  fact  that 
the  settlor  has  retained  all  of  the  important  interests  of  an  absolute 
owner  does  not  make  the  trust  invalid  as  an  attempted  testamentary 
disposition.  However,  where  the  surviving  spouse  of  the  settlor  is 
attacking  the  trust,  some  courts  will  allow  the  surviving  spouse  to  treat 
the  trust  property  as  a  part  of  the  estate  of  the  settlor.  Other  courts 
might  uphold  the  trust  when  the  surviving  spouse  is  attacking  it.  To 
them,  the  surviving  spouse's  contingent  right  to  a  portion  of  the  de- 
ceased's estate  may  not  be  so  great  that  it  will  prevent  a  transfer  of 
property  wherein  the  settlor  retains  some  of  the  benefits  of  his  prior 
ownership.  But  whether  the  creditors  of  the  settlor  may  reach  the  trust 
property  is  by  no  means  settled.  There  is  some  authority  and  reason 

11  Murphy  v.  C.I.T.  Corp.,  347  Pa.  591,  33  A.  2d  16  (1943).  See  also,  Rose  v.  Rose, 
300  Mich.  73,  I  N.W.  2d  458  (1942)  ;  Schofield  v.  Cleve.  Tr.  Co.,  135  O.S.  328,  21 
N.E.  2d  119  (1939)  ;  Shattuck,  An  Estate  Planner's  Handbook  (1948)  pp.  91-94,  97-99. 
This  discussion  of  creditors'  rights  is  based  on  the  assumption  that  when  the  trust  was 
created  the  settlor  was  solvent  and  that  the  creditors  cannot  produce  any  evidence  that 
the  settlor  actually  intended  to  defraud  his  existing  or  subsequent  creditors.  Also,  this 
discussion  is  limited  to  the  common  law.  There  are  statutes  which  provide  that  the 
creditors  of  a  settlor  who  has  a  power  of  revocation  may  reach  the  property  subject  to 
the  power.  See  N.Y.  Real  Prop.  Law  §145;  Ohio  Code  Ann.  §8617. 

12  Alexander,  "Certain  Problems  Confronting  Creditors  When  a  Revocable  Trust 
Accomplishes  Testamentary  Succession,"  31  Mich.  L.  Rev.  449  (1933).  See  also,  Coston 
V.  Portland  Trust  Co.,  131  Ore.  71,  278  Pac.  586  (1929)  ;  Comment,  9  Ore.  L.  Rev. 
380  (1930). 

13  See,  Griswold,  Spendthrift  Trusts  (2d  ed.  1947)  §§  475-480  for  a  complete  discus- 
sion and  list  of  cases. 
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for  not  allowing  them  to  reach  the  property,  but  there  is  also  much 
authority  in  analogous  cases  and  reason  for  allowing  them  to  reach  the 
property.^* 

III.  Common  Law  Concerning  Trust  Deposits 
A.  Intent  of  the  Depositor 

The  initial  problem,  in  the  case  of  the  trust  deposit,  is  to  determine 
what  interests  the  depositor  intended  to  give  to  the  named  beneficiary/^ 
Where  there  is  a  wealth  of  evidence  as  to  the  depositor's  intent  when 
he  made  the  deposit,  the  court's  task  is  easy.  As  the  amount  of  evidential 
facts  decreases,  the  task  of  the  court  becomes  increasingly  more  difficult. 

Various  factors  which  have  helped  the  courts  in  determining  the 
intent  of  the  depositor  are : 

( 1 )  Express  statement,  other  than  those  found  in  the  deposit,  by  the 
depositor  concerning  his  intent; 

(2)  Notice  by  the  depositor  to  the  beneficiary  that  the  deposit  has 
been  made  in  trust; 

(3)  Notice  by  the  depositor  to  a  third  person  that  the  deposit  has 
been  made  in  trust ; 

(4)  Delivery  of  the  bank  book  by  the  depositor  to  the  beneficiary ; 

( 5 )  The  manner  in  which  the  depositor  has  treated  the  deposit,  such 
as  withdrawing  or  not  withdrawing  the  deposit." 

When  there  is  nothing  other  than  the  form  of  the  deposit  plus  the 
fact  that  the  depositor  has  possession  of  the  bank  book,  the  courts  differ 
as  to  the  depositor's  intent.  Although  the  form  of  the  deposit  could  be 
considered  a  sufficient  manifestation  of  an  intent  to  create  a  trust,  the 
courts  early  recognized  that  the  depositor  may  have  used  this  deposit 
for  reasons  other  than  to  create  a  trust.  This  recognition  of  other 
reasons  by  the  courts  is  illustrated  in  the  case  of  Beaver  v.  Beaver, '^'^ 
where  the  court  said : 

The  form  of  the  account  is  the  essential  fact  upon  which  the 
plaintiff  relies.  It  may  justly  be  said  that  a  deposit  in  a  savings 
bank  by  one  person,  of  his  own  money  to  the  credit  of  another, 
is  consistent  with  an  intent  on  the  part  of  the  depositor  to 
give  the  money  to  the  other.  But  it  does  not,  we  think,  of 

14  King,  "A  Reappraisal  of  the  Revocable  Trust,"  19  Rocky  Mount.  Law  Rev.  i 
(1946).  See  also,  99  U.  Pa.  L.  Rev.  879  (1951)  discussing  the  Pennsylvania  law  of 
revocable  trusts. 

15  Havighurst,  "Gifts  of  Bank  Deposits,"  14  N.  Car.  L.  Rev.  129,  140  (1936). 
i^Bogert,  "The  Creation  of  Trusts  by  Means  of  Bank  Deposits,"  i  Cornell  L.Q. 

Rev.  159  (1916). 
"  117  N.Y.  421,  430,  431,  22  N.E.  940  (if 
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itself,  without  more,  authorize  an  affirmative  finding  that  the 
deposit  was  made  with  that  intent,  when  the  deposit  was  to 
a  new  account,  unaccompanied  by  any  declaration  of  intention, 
and  the  depositor  received  at  the  time  a  passbook,  the  posses- 
sion and  presentation  of  which,  by  the  rules  of  the  bank, 
known  to  the  depositor,  is  made  evidence  of  the  right  to  draw 
the  deposit.  We  cannot  close  our  eyes  to  the  well-known  prac- 
tice of  persons  depositing  in  savings  banks  money  to  the  credit 
of  real  or  fictitious  persons,  with  no  intention  of  divesting 
themselves  of  ownership.  It  is  attributable  to  various  reasons  : 
reasons  connected  with  taxation;  rules  of  the  bank  limiting 
the  amount  which  any  one  individual  may  keep  on  deposit ; 
the  desire  to  obtain  high  rates  of  interest  where  there  is  a  dis- 
crimination based  on  the  amount  of  deposits,  and  the  desire, 
on  the  part  of  many  persons,  to  veil  or  conceal  from  others 
knowledge  of  their  pecuniary  condition. 

There  are  three  lines  of  authority  as  to  what  the  depositor  intended 
when  there  is  not  sufficient  evidence  other  than  the  form  of  the  deposit 
to  show  the  intent.  There  is  some  authority,  although  it  is  not  very 
strong,  that  the  deposit  in  trust  is  enough  evidence  to  find  that  the  de- 
positor intended  to  create  an  irrevocable  trust  at  the  time  of  the  deposit.^® 
This  result  appears  to  be  based  upon  the  fact  that  there  is  no  evidence  to 
controvert  the  fact  that  the  depositor  directed  the  bank  to  make  the  de- 
posit in  a  trust  form;  the  depositor  has  absolutely  and  unqualifiedly, 
without  reserving  the  power  to  revoke,  declared  himself  trustee  of  the 
deposit  for  the  named  beneficiary.  The  fact  that  the  depositor  may  have 
had  other  reasons  for  making  the  deposit  does  not  necessarily  negate  the 
idea  that  he  also  intended  to  create  a  trust  for  the  beneficiary.  Many 
times,  the  depositor  may  intend  to  create  a  beneficial  interest  in  another 
person  not  only  because  he  wishes  that  person  to  have  some  interest  in 
the  deposit  but  also  because  he  wishes  to  avoid  taxation  or  wishes  to 
prevent  the  property  from  going  to  someone  else.  What  the  legal  con- 
sequences are  under  this  theory  is  not  clear  because  there  is  so  little  case 
law  upholding  this  view.  Since  the  trust  is  irrevocable,  the  depositor 
should  not  be  able  to  use  the  deposit.  The  deposit  and  the  interest  ought 
to  accumulate  until  the  death  of  the  depositor  and  then  be  paid  to  the 
beneficiary  or  his  estate.  There  is  some  authority  that  the  depositor  can- 
not use  the  deposit  or  the  interest  for  his  own  benefit  and  that  if  he  does 
make  use  of  the  deposit,  the  beneficiary  may  recover  the  amount  so 
used  from  the  depositor.^^ 

18  Sayre  v.  Weil,  94  Ala.  466,  10  So.  546  (1892)  ;  Connecticut  River  Savings  Bank 
V.  Albee,  64  Vt.  571,  25  Atl.  487  (1892)  ;  Rose  v.  Osborne,  133  Me.  497,  180  Atl.  315 
(1935). 

i^Sayre  v.  Weil,  94  Ala.  466,  10  So.  546  (1892). 
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There  is  some  authority  in  three  jurisdictions  that  a  mere  deposit  in 
trust  is  not  sufficient  evidence  of  the  depositor's  intent.  The  courts  fol- 
lowing this  theory  require  the  existence  of  other  evidence  besides  the 
form  of  the  deposit  to  show  the  intent  of  the  depositor.^"  These  courts 
recognize  that  the  mere  deposit  in  trust  is  ambiguous.  Along  with  the 
court  which  decided  Beaver  v.  Beaver,  they  reason  that  the  depositor 
may  not  have  intended  to  give  the  beneficiary  any  interest  in  the  deposit 
but  may  have  intended  the  deposit  for  his  own  benefit,  and  they  further 
reason  that  even  if  the  depositor  intended  to  give  the  beneficiary  some 
interest  in  the  deposit,  the  mere  trust  deposit  is  not  sufficient  to  indi- 
cate that  the  depositor  intended  the  beneficiary  to  have  an  interest 
in  the  deposit  presently  or  an  interest  only  upon  the  depositor's  death. 
Since  there  is  not  enough  evidence  of  the  depositor's  intent,  there  is  no 
way  of  deciding  what  interest  the  depositor  intended  to  give  the  benefici- 
ary; therefore,  the  beneficiary  does  not  take  any  interest  in  the  deposit. 

The  third  view,  which  a  majority  of  the  courts  have  followed,  is  well 
expressed  by  the  New  York  Court  in  the  Matter  of  Totten  :-^ 

A  deposit  by  one  person  of  his  own  money,  in  his  own  name  as 
trustee  for  another,  standing  alone,  does  not  establish  an  ir- 
revocable trust  during  the  lifetime  of  the  depositor.  It  is  a 
tentative  trust  merely,  revocable  at  will,  until  the  depositor 
dies  or  completes  the  gift  in  his  lifetime  by  some  unequivocable 
act  or  declaration,  such  as  delivery  of  the  passbook  or  notice 
to  the  beneficiary.  In  case  the  depositor  dies  before  the  benefici- 
ary without  revocation,  or  some  decisive  act  or  declaration  of 
disaffirmance,  the  presumption  arises  that  an  absolute  trust  was 
created  as  to  the  balance  on  hand  at  the  death  of  the  depositor. 

The  courts  adhering  to  the  doctrine  of  the  tenative  trust  (often  called 
Totten  trusts)  appear  to  have  accepted  a  compromise  of  the  other  two 
lines  of  authority.  Agreeing  with  the  courts  which  say  no  trust  is  created 
they  hold  that  the  deposit  is  not  enough  to  show  an  intent  to  create  an 
irrevocable  trust  because  of  the  well  known  fact  that  the  depositor  may 
have  used  the  trust  form  for  reasons  other  than  to  create  a  trust.  But 
the  tentative  trust  courts  will  not  go  as  far  as  the  no-trust  courts  in  say- 
ing that  the  deposit  form  has  no  significance  at  all.  Just  as  it  cannot  be 
said  that  the  depositor  intended  to  create  an  irrevocable  trust,  it  cannot 
be  said  that  the  depositor  did  not  intend  to  create  a  trust.  So  the  ten- 

20  Hogarth-Swann  v.  Steele,  294  Mass.  396,  2  N.E.  2d  446  (1936)  ;  Fleck  v.  Baldwin, 
141  Tex.  340,  172  S.W.  2d  975  (1943)  ;  Menger  v.  Otero  County  State  Bank,  44  N. 
Mex.  82,  98  P.  2d  834  (1940).  See  also,  Note,  10  Boston  U.L.  Rev.  521  (1930)  ;  Note, 
22  Tex.  L.  Rev.  245  (1944). 

21 179  N.Y.  112,  125,  126,  71  N.E.  748  (1904). 
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tative  trust  courts  are  willing  to  take  a  middle  ground  and  say  that  if  the 
depositor  does  not  show  during  his  life  that  he  intended  to  make  the 
deposit  for  some  reason  other  than  to  create  a  trust,  they  will  presume 
that  he  intended  the  beneficiary  should  have  the  deposit  upon  the  de- 
positor's death. 

The  decision  in  the  Matter  of  Totten  that  the  depositor  is  presumed 
to  have  intended  to  have  the  right  to  use  the  deposit  as  he  wishes  during 
his  life  and  upon  his  death  to  have  the  balance  go  to  the  beneficiary  does 
not  give  a  complete  picture  of  the  legal  consequences  of  the  trust  deposit. 
Are  the  beneficiary's  rights  the  same  as  in  the  case  of  a  revocable  trust? 
Does  the  surviving  spouse  have  any  right  to  the  deposit  ?  May  the  credi- 
tors reach  the  deposit?  Instead  of  attempting  to  summarize  the  legal 
consequences  of  the  deposit,  the  preferable  approach  is  to  examine  some 
of  the  cases  in  which  the  courts  were  called  upon  to  decide  whether  and 
to  what  extent  the  deposit  could  be  reached  to  pay  the  debts  of  the  de- 
positor, whether  and  to  what  extent  the  surviving  spouse  had  any  rights 
to  the  deposit,  and  whether  and  to  what  extent  the  deposit  could  be 
reached  for  the  benefit  of  the  depositor. 

B.  Use  of  the  Deposit  for  the  Benefit  of  the  Depositor 

Under  the  tentative  trust  theory,  the  depositor  has  the  right  to  with- 
draw all  or  parts  of  the  amount  on  deposit  ;^^  he  has  the  right  to  dispose 
of  the  deposit  by  will  to  someone  other  than  the  beneficiary;"^  he  may 
defeat  whatever  interest  the  beneficiary  has  in  the  deposit  by  words  or 
actions  showing  an  intent  to  revoke  whatever  interest  he  gave  the  bene- 
ficiary."* In  the  cases  involving  the  rights  of  the  depositor,  the  courts 
speak  in  terms  of  revocation  of  the  trust.  Also,  if  the  depositor  survives 
the  beneficiary  the  trust  is  terminated."^ 

In  effect,  under  the  tentative  trust  theory,  the  depositor  may  exercise 
as  much  control  over  the  deposit  during  his  lifetime  as  he  could  if  he  had 
deposited  the  money  in  his  own  name  alone.  Yet,  in  actuality,  his  con- 
trol is  no  greater  than  that  which  he  would  have  if  he  conveyed  the 
money  to  X  as  trustee  for  B,  retained  the  power  to  revoke  the  trust  in 

22  Matter  of  Totten,  179  N.Y.  112,  71  N.E.  748  (1904)  ;  Bradford  v.  Eutaw  Savings 
Bank,  186  Md.  127,  46  A.  2d  284  (1946). 

23  Scanlon's  Estate,  313  Pa.  424,  169  Atl.  106  (1933)  ;  In  Re  Shelly's  Estate,  50  N.Y. 
S.  2d  570  (Surr.  Ct.  1944).  Of  interest  in  this  connection  is  Bradford  v.  Eutaw  Savings 
Bank,  186  Md.  127,  46  A.  2d  284  (1946),  holding  that  the  depositor  may  not  revoke 
the  trust  by  will,  although  he  can  revoke  it  during  his  life. 

24  McKeever  v.  Empire  Trust  Co.,  270  N.Y.  Supp.  494  (1934)  ;  Boyle  v.  Kempkin, 
243  Wis.  86,  9  N.W.  2d  589  (1943). 

25  Matter  of  Bulwinkle,  107  App.  Div.  331,  95  N.Y.  Supp.  176  (1905). 
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whole  or  in  part,  and  directed  X  to  invest  the  money  by  a  deposit  in  a 
savings  bank. 

In  addition  to  the  cases  in  which  the  depositor  himself  has  sought  to 
deal  with  the  trust  deposit  to  the  detriment  of  the  beneficiary,  there  are 
cases  where  the  guardian  of  a  mentally  incompetent  depositor  has  sought 
to  reach  the  deposit.  Here,  however,  the  result  is  somewhat  different. 

In  the  case  oi  In  Re  Rasmussen's  Estate, ^^  the  depositor,  while  com- 
petent, made  a  trust  deposit.  He  was  later  adjudged  an  incompetent,  and 
a  guardian  was  appointed.  The  guardian  withdrew  the  trust  deposit  and 
placed  the  amount  in  a  general  account  under  his  own  name  as  fiduciary. 
Upon  the  death  of  the  depositor,  the  guardian  gave  all  assets  of  the  in- 
competent to  the  administrator — including  the  money  from  the  trust 
deposit.  The  depositor  had  no  immediate  relatives ;  certain  nieces, 
nephews,  and  grand  nieces  and  nephews  were  the  distributees.  The  bene- 
ficiary asserted  a  claim  in  the  amount  which  was  in  the  trust  deposit. 

The  court  held  that  the  administrator  must  pay  the  amount  of  the 
deposit  to  the  beneficiary  because  the  guardian  of  the  depositor  had  no 
right  to  withdraw  the  funds.  The  court  said  that  the  guardian  was  purely 
the  conservator  of  the  incompetent  with  the  power  to  apply  such  por- 
tions of  that  property  as  are  needed  for  the  welfare  of  the  incompetent 
and  his  dependents.  The  court  decided  that  in  this  case  the  use  of  the 
amount  in  the  trust  deposit  was  not  necessary  to  provide  for  the  needs 
of  the  depositor. 

The  case  did  not  indicate  what  result  might  be  reached  when  the  facts 
were  such  that  the  deposit  was  necessary  for  the  welfare  of  the  depositor. 
Do  the  other  assets  of  the  depositor  have  to  be  consumed  first?  Is  the 
fact  that  the  depositor  left  no  immediate  relatives  of  importance  in  de- 
termining whether  the  assets  of  the  deposit  are  reachable? 

The  case  of  In  Re  Guardianship  of  Overpeck  does  much  to  settle  those 
questions. ^^  In  that  case,  the  facts  showed  that  all  the  assets  of  the 
incompetent  would  be  insufficient  to  care  for  the  incompetent.  The  assets 
included  all  other  bank  deposits,  proceeds  from  the  sale  of  all  personal 
property,  including  household  goods,  furniture,  clothing,  and  jewelry, 
and  funds  secured  by  placing  a  mortgage  on  the  homestead  of  the  in- 
competent. The  incompetent,  by  court  order,  was  being  cared  for  in 
the  home. 

The  probate  court  ordered  that  after  exhaustion  of  the  other  assets, 
the  guardian  could  make  withdrawals  from  the  trust  deposit.  The  bene- 

26  147  Misc.  564,  264  N.Y.  Supp.  231  (1933). 
27 211  Minn.  576,  2  N.W.  2d  140  (1942). 
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ficiary  contested  the  order,  appealing  to  the  Minnesota  State  Supreme 
Court.  The  supreme  court  affirmed  the  order  of  the  probate  court.  In 
doing  so  the  court  cited  authority  for  the  proposition  that  a  tentative 
trust  may  be  revoked  when  it  is  necessary  for  the  proper  care  and  sup- 
port of  an  insane  depositor.  The  court  did  not  decide  that  the  other 
assets  must  be  exhausted  before  the  deposit  could  be  revoked,  but  the 
court  appears  to  have  approved  this  procedure  by  the  probate  court. 

To  the  extent  that  the  other  assets  of  the  depositor  are  used  for  the 
care  of  the  depositor  the  amount  of  property  which  will  go  to  the  lega- 
tees or  the  distributees  of  the  depositor  upon  his  death  is  reduced.  Yet, 
there  is  no  way  to  know  whether  the  depositor  would  desire  such  a  re- 
sult. He  himself  might  wish  to  draw  upon  the  deposit  before  depleting 
the  part  of  his  estate  which  is  to  go  by  will.  In  any  case,  apparently  the 
beneficiary  of  the  trust  deposit  has  more  of  an  interest  in  the  deposit 
than  the  mere  expectancy  which  other  persons  have  in  the  remaining 
part  of  the  depositor's  estate  by  virtue  of  the  fact  that  they  are  named  as 
legatees  in  the  will  of  the  depositor  or  are  the  relatives  of  the  depositor.-^ 

C.  Use  of  the  Deposit  To  Pay  the  Debts  of  the  Depositor 

The  debts  of  the  depositor  may  be  classified  as  two  types.  Those  which 
were  incurred  by  the  depositor  during  his  life,  and  those  which  are  the 
result  of  his  death,  such  as  the  funeral  and  administration  expenses.  The 
use  of  the  trust  deposit  to  pay  the  funeral  and  administration  expenses 
will  be  examined  first. 

The  first  case  in  New  York  deciding  whether  the  deposit  may  be  used 
to  pay  funeral  and  administration  expenses  was  In  Re  Reich's  Estate."^ 
The  facts  show  that  the  other  assets  of  the  estate  were  insufficient  to  pay 
the  debts  and  the  funeral  expenses  of  the  depositor.  The  beneficiary  con- 
tended that  the  deposit  could  not  be  used  to  pay  those  debts  and  expenses 
as  the  deposit  became  the  absolute  property  of  the  beneficiary  on  the 
death  of  the  depositor. 

The  court  held  that  the  deposit  could  be  used  to  pay  the  funeral  ex- 
penses and  expenses  of  administration.  The  court  gave  two  reasons  for 
its  decision.  First,  the  court  stated  that  in  reality  the  deposit  in  trust  is  a 
judicial  addition  to  the  statutory  modes  of  transmitting  property  on 
death.  The  court  said  that  this  was  not  a  condemnation  of  the  rule,  but 
rather  a  fact.  Since  it  is  a  legally  authorized  method  of  passing  property 
on  death  it  should  be  treated  in  the  same  manner  as  a  specific  bequest. 

28  See  also,  In  Re  Wandle,  62  N.Y.  S.  2d  292  (Sup.  Ct.  1944)  ;  In  Re  Polyo's  Estate, 
62  N.Y.  S.  2d  394  (Sup.  Ct.  1946). 

29  146  Misc.  616,  262  N.Y.  Supp.  623  (1933)  ;  Note,  42  Yale  L.  J.  1136  (i933)- 
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The  balance  of  the  estate  should  be  called  upon  first  to  defray  debts  and 
funeral  and  administration  expenses,  but  if  a  deficiency  develops  the 
deposit  should  be  used. 

Second,  the  court  said  that  under  the  tentative  trust  theory,  the  pre- 
sumption arises  that  the  depositor  intended  to  create  an  absolute  trust. 
This  presumption  (which  the  court  said  is  really  merely  an  inference) 
is  rebutted  to  the  extent  necessary  to  pay  the  funeral  and  administration 
expenses.  The  court  decided  that  the  presumption  was  rebutted  by  the 
strong  inference  that  the  decedent  had  no  intention  "to  have  his  body 
thrown  into  the  quick  lime  of  a  Potter's  Field  merely  to  enable  a  distant 
connection  to  profit  by  a  few  additional  dollars  from  his  [the  deposi- 
tor's] savings."^" 

The  exact  limits  of  the  estate's  right  to  reach  the  deposit  are  further 
defined  by  the  case  of  In  Re  Matthews'  Estate .^'^  Here,  the  deceased 
made  a  trust  deposit  for  his  son  as  beneficiary.  The  total  assets  of  the 
estate  aside  from  the  deposit  totalled  $140.95.  The  debts  of  the  estate 
consisted  of  $122.50,  funeral  expenses  of  $27,  guardian's  expense  of 
$10.  The  executrix  sought  to  charge  the  deposit  for  $18.55 — ^  cash  de- 
ficiency, and  for  her  commission,  and  for  attorney's  fees  of  $361.70 

The  court  held  that  correct  administration  would  have  resulted  in  less 
expenses,  and  the  other  assets  of  the  estate  would  have  been  able  to  pay 
all  but  $8.55  of  these  expenses.  The  court  also  held  that  the  reasonable 
fee  for  the  attorney  was  $25.  Therefore,  the  deposit  could  be  reached 
to  the  extent  of  $33.55. 

The  decision  indicates  that  the  court  will  only  allow  the  deposit  to  be 
reached  to  pay  reasonable  funeral  and  administration  expenses.  This,  of 
course,  is  a  rule  which  applies  to  all  cases  of  administration  expenses. 
The  assets  of  the  estate  are  only  liable  for  the  reasonable  expenses. ^^ 
The  decision  also  indicates  that  the  other  assets  will  be  used  first.  How- 
ever, the  case  is  weak  on  this  point  because  the  beneficiary  was  the  person 
entitled  to  all  the  assets.  To  him,  there  was  little  difference  which  assets 
were  used  first. 

Other  cases  are  also  weak  on  the  point  of  whether  the  other  assets 
must  be  used  first  to  pay  the  administration  and  funeral  expenses  before 
the  trust  deposit  may  be  depleted.  In  the  case  of  In  Re  Reich's  Estate 
the  court  also  stated  that  to  the  extent  that  the  general  assets  could  not 
pay  the  expenses  the  deposit  could  be  reached.  But  the  court  also  said 
that  the  deposit  should  be  treated  as  a  specific  bequest.  This  would  mean 

30  M  at  620. 

31 17s  Misc.  524,  24  N.Y.  S.  2d  249  (1940). 

32 /n  Re  Finn's  Estate,  281  Mich.  478,  275  N.W.  215  (i937). 
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that,  in  case  the  depositor  left  a  will,  the  deposit  would  be  reached 
equally  with  specific  bequests  under  the  will.  No  cases  have  been  found 
to  clarify  the  question  of  whether  the  trust  deposit  will  be  used  only 
after  all  other  assets  are  used. 

The  other  debts  of  the  depositor  are  those  incurred  during  his  life- 
time. We  have  seen  under  general  revocable  trust  principles  that  the 
question  of  whether  the  creditors  of  the  settlor  may  reach  the  trust 
property  is  still  an  open  question.  The  same  thing  cannot  be  said  of  the 
tenative  trust  cases. 

In  Beakes  Dairy  Co.  v.  Berns,  ^^  the  depositor  made  a  trust  deposit, 
naming  his  son  beneficiary.  The  depositor  died  intestate,  and  his  estate 
was  insufficient  to  pay  the  claims  of  a  creditor  unless  the  deposit  could 
be  reached.  The  creditor  sought  to  have  the  deposit  applied  to  the  pay- 
ment of  the  debt. 

The  court  held  that  the  creditor  could  reach  the  deposit.  In  the  words 
of  the  court : 

But  the  gift  is  completed  only  at  the  instant  of  death.  Up  to 
that  time  the  money  is  that  of  the  depositor  to  draw  out  and 
do  with  it  as  he  pleases.  That  being  so  it  must  be  subject  to  his 
creditors  during  his  lifetime,  and  for  the  same  reason  after  his 
death  also.  One  may  no  more  get  his  money  out  of  reach  of 
his  creditors  after  his  death  by  depositing  in  such  a  way,  not 
to  belong  to  his  cestui  until  he  dies,  than  he  could  do  so  by 
means  of  a  will  giving  it  to  such  cestui.^^ 

The  case  is  a  direct  adjudication  that  the  creditor  of  a  deceased  de- 
positor may  reach  the  deposit  to  satisfy  his  claim.  The  decision  does  not 
state  whether  the  other  assets  of  the  estate  must  first  be  exhausted,  but 
the  facts  do  show  that  the  other  assets  were  not  sufficient  to  pay  the  debt. 

The  case  of  Banca  D'ltalia  &  Trust  Co.  v.  Giordano  is  a  decision  af- 
fecting the  rights  of  the  creditors  to  reach  the  trust  deposit  during  the 
life  of  the  depositor. ^^  The  facts  showed  that  five  years  before  the  de- 
posit was  made  the  depositor  was  insolvent  and  the  debt  which  was  the 
basis  for  this  suit  existed  at  that  time.  At  that  time  the  assets  of  the  de- 
positor were  collected  and  distributed  to  his  creditors,  but  apparently  the 
creditor  suing  in  this  case  did  not  receive  anything.  Then  five  years  later 
the  depositor  made  a  trust  deposit  with  his  daughter  as  beneficiary. 
However,  the  facts  do  not  show  whether  the  depositor  was  solvent  at  the 
time  he  made  the  trust  deposit  or  whether  at  the  time  of  this  suit  the 

33  128  App.  Div.  137,  112  N.Y.  Supp.  529  (1908). 

3*/d.  at  138-139. 

35  154  Pa.  Super.  452,  36  A.  2d  242  (1944). 
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depositor  had  any  other  assets  which  could  have  been  used  to  pay  the 
creditor,  but  the  impHcation  is  that  he  had  no  other  assets. 

The  court  held  that  the  creditor  could  reach  the  deposit.  In  so  holding 
the  court  referred  to  findings  of  the  lower  court  that  the  trust  was  made 
in  an  attempt  to  place  the  funds  beyond  the  reach  of  creditors.  If  this 
is  the  basis  for  the  decision,  the  case  is  worthless  for  this  discussion  of 
creditor's  rights  because  it  is  an  adjudication  that  the  deposit  was  an 
actual  fraudulent  conveyance.  However,  other  portions  of  the  court's 
opinion  seem  to  indicate  that  the  decision  did  not  turn  upon  a  deter- 
mination that  the  deposit  when  made  was  an  actual  fraudulent  con- 
veyance. 

The  court  did  decide  expressly  that  the  trust  deposit  did  not  create  an 
"irrevocable  trust."  If  the  decision  was  based  upon  the  laws  of  fraudu- 
lent conveyance,  there  would  be  no  need  to  decide  whether  the  trust  were 
irrevocable  or  "tentative"  because  in  either  case  it  could  be  reached  by 
the  defrauded  creditor.  The  court  said : 

[T]he  trust,  at  most,  was  tentative  and  plaintiff  was  justi- 
fied in  treating  Giordano  as  the  unrestricted  owner  of  the  de- 
posits in  issuing  execution  against  the  fund.^** 

To  this  writer,  the  case  is  based  upon  the  same  reasoning  as  Beakes 
Dairy  Co.  v.  Bcrns.  Both  courts  stressed  the  fact  that  the  depositor  had 
complete  control  over  the  deposit  during  his  life.  Both  appear  to  believe 
that,  even  though  the  making  of  the  deposit  was  not  an  actual  fraudulent 
conveyance,  to  hold  that  the  creditors  could  not  have  their  claims  satis- 
fied from  the  deposit,  which  the  depositor  could  use  and  enjoy  during 
his  life,  would  be  the  same  as  upholding  a  fraudulent  conveyance. ^^ 

Neither  of  these  cases  is  authority  for  the  proposition  that  all  other 
assets  must  first  be  reached,  but  in  Beakes  Dairy  Co.  case  there  is  indi- 
cation that  all  other  assets  had  been  used  first.  And  in  the  case  oi  In  Re 
Reich's  Estate  the  court  stated  that  the  deposit  could  be  reached  to  the 
extent  that  the  other  assets  are  not  sufficient  to  pay  debts.  In  the  words 
of  the  court : 

[I]n  so  far  as  the  general  assets  of  the  estate  of  this  decedent 
are  insufficient  to  pay  the  creditors  and  reasonable  funeral  and 
administration  expenses  of  the  intestate,  these  obligations  are  a 

36  Id.  at  455- 

37  See,  In  Re  Reich's  Estate,  146  Misc.  616,  262  N.Y.  Supp.  623  (1933)  as  further 
support  of  the  theory  that  the  depositor's  intent  that  the  beneficiary  should  take  the 
deposit  is  rebutted  to  the  extent  that  creditors'  debts  are  not  paid.  Note,  33  Col.  L.  Rev. 
548  (1933)  ;  but  see.  In  Re  Weinberg's  Estate,  162  Misc.  867,  296  N.Y.  Supp.  7  (1937) 
which  appears  to  regard  the  trust  deposit  as  a  fraudulent  conveyance. 
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charge  against  the  funds  in  her  savings  bank  trust  account. 
Any  excess,  however,  will  belong  to  the  beneficiary  named  in 
the  tentative  trust,  since  the  'presumption'  that  the  trust  be- 
came absolute  on  her  death  will  only  be  rebutted  to  the  extent 
necessary  to  make  these  payments. ^^ 

D.  Use  of  the  Deposit  to  Satisfy  the  Surviving  Spouse's  Statutory 
Share 

The  final  group  of  cases  which  give  an  indication  of  the  legal  con- 
sequences of  the  tentative  trust  doctrine  are  those  concerned  with  the 
right  of  the  surviving  spouse  of  the  depositor  to  reach  the  amount  sub- 
ject to  a  tentative  trust  to  satisfy  his  or  her  statutory  share  of  the  de- 
ceased's estate.  As  briefly  discussed  before,  this  problem  also  arises  in 
connection  with  revocable  trusts,  and  apparently  the  surviving  spouse's 
right  in  both  instances  is  based  upon  the  same  reasoning. 

There  are  a  few  cases  which  have  involved  the  right  of  the  surviving 
spouse  to  reach  a  tentative  trust.  One  view  of  the  surviving  spouse's 
right  is  found  in  the  case  of  Mushaw  v.  Mushaw.^^  The  deceased  left  a 
trust  deposit  and  no  other  assets  except  a  house  and  lot,  a  $100  bond, 
some  stock,  and  $90.  The  widow  claimed  a  portion  of  the  deposits.  The 
Supreme  Court  of  Maryland  allowed  the  widow  to  reach  the  deposits. 
The  decision  is  based  upon  the  theory  that  a  husband  will  not  be  per- 
mitted to  transfer  his  property  if  the  transfer  is  made  with  the  intent  to 
deprive  his  widow  of  her  share  in  his  estate  upon  his  demise.  Such  a 
transfer  is  not  in  good  faith  and  is  a  fraud  upon  the  widow's  right  to  a 
share  in  his  property.  The  court  said  that  where  the  husband  does  not 
part  with  dominion  over  the  property  transferred,  the  issue  of  good 
faith  is  immediately  raised.  In  the  present  case,  the  complete  dominion 
the  depositor  had  over  the  property  plus  the  facts  that  the  deposits  con- 
stituted substantially  all  of  the  estate  and  that  the  deposits  were  to  the 
same  people  in  the  same  amount  as  in  the  will,  led  to  the  conclusion  that 
the  transfers  were  colorable  and  constituted  a  fraud  upon  the  rights  of 
the  widow.  According  to  the  Maryland  theory,  the  surviving  spouse  will 
only  be  able  to  reach  the  trust  deposit  by  showing  that  the  depositor  in- 
tended to  deprive  the  surviving  spouse  of  the  spouse's  share  in  the  de- 
positor's estate. 

^^  In  Re  Reich's  Estate,  note  37  supra  at  620-621.  In  Re  Weinberg's  Estate,  note  27 
supra,  is  also  helpful  because  the  court  states  that  the  admitted  assets  are  enough  to 
pay  the  funeral  and  administration  expenses  and  also  a  part  of  the  other  debts,  and 
that  the  trust  deposit  may  be  reached  to  pay  the  balance  of  the  other  debts.  Note,  22 
Minn.  L.  Rev.  125  (1937). 

39  183  Md.  SI  I,  39  A.  2d  465  (1944)- 
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Another  view  of  the  problem  is  found  in  New  York  decisions.  The 
right  of  the  surviving  spouse  as  defined  by  the  New  York  cases,  both 
in  cases  involving  tentative  trusts  and  revocable  trusts,  has  been  termed 
the  "illusory  trust"  doctrine.  The  most  recent  pronouncement  by  the 
highest  court  in  New  York,  the  Court  of  Appeals,  on  this  problem  is 
the  case  of  Halpern's  Estate. '^^  This  case  merits  a  detailed  examination. 
However,  some  prior  New  York  decisions  must  be  examined  before  the 
full  import  of  the  Halpern  case  is  discernible. 

Prior  to  the  Halpern  case,  the  Court  of  Appeals'  view  of  the  right  of 
the  surviving  spouse  to  reach  the  trust  deposit  was  embodied  in  the  case 
of  Krause  v.  Krause.*^  In  that  case,  the  depositor  had  two  sons,  A  and 
B,  and  a  daughter,  C.  In  1935,  the  depositor  created  a  trust  deposit  in 
favor  of  C,  and  in  1938  he  added  a  considerable  sum  to  this  deposit. 
Also,  in  1938,  he  deeded  his  real  property  to  A  and  B,  reserving  the  right 
to  the  use,  rents,  income,  and  premises  during  his  life.  Toward  the  end 
of  1938,  the  depositor  died,  leaving  his  widow  and  his  children  surviv- 
ing. His  will  left  everything  to  the  children.  The  widow  elected  to  take 
against  the  will  and  sought  to  have  the  real  property  and  the  trust  de- 
posit declared  a  part  of  the  deceased's  estate. 

The  lower  court  rendered  judgment  for  the  widow.*^  The  court  stated 
that  the  trust  account  for  the  daughter  was  revocable  up  to  the  time  of 
the  decedent's  death  because  there  was  no  evidence  that  made  the  trust 
irrevocable.  The  court  held : 

[A]s  to  the  bank  account,  the  'presumption  arising  from  Mat- 
ter of  Totten  yields  to  the  rights  of  the  widow  under  section 
18  of  the  Decedent  Estate  Law'.*^ 

Furthermore,  the  court  said,  in  speaking  of  the  deeds  and  the  trust 
deposit,  that  there  was  evidence  that  the  depositor  stated  his  children 
were  to  receive  all  his  money  on  his  death.  The  court  said  that  the  whole 
situation  of  the  will,  the  deeds,  and  the  account  indicated  an  intent  that 
the  three  children  should  have  all  of  the  depositor's  property,  share  and 
share  alike,  at  the  time  of  the  depositor's  death  and  his  widow  should 
have  nothing. 

This  decision  was  appealed  to  the  Court  of  Appeals.^*  The  Court  of 
Appeals  affirmed  the  holding  as  to  the  trust  account,  but  reversed  as  to 

*o  Matter  of  Halpern,  303  N.Y.  2^,  100  N.E.  2d  120  (1951),  Note,  100  U.  Pa.  L.  Rev. 
608  (1952). 
41 285  N.Y.  27,  32  N.E.  2d  779  (i94i). 

42  Krause  v.  Krause,  171  Misc.  355,  13  N.Y.  S.  2d  812  (1939). 

43  M  at  359- 

4*285  N.Y.  27,  32  N.E.  2d  779  (1941). 
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the  deeds.  The  court  stated  that  the  test  under  the  "illusory  trust"  doc- 
trine was  a  good  faith  test  which  referred  not  to  the  purpose  to  affect 
the  widow  but  only  referred  to  the  intent  of  the  deceased  to  divest  him- 
self of  the  ownership  of  the  property.  As  to  the  trust  account  the  court 
said : 

The  sole  evidence  of  the  aim  of  the  account  is  the  form  of  the 
deposit.  In  these  circumstances  we  are  to  draw  the  inference 
'that  the  depositor  intended  to  create  a  trust  but  intended  to 
reserve  power  during  his  lifetime  to  deal  with  the  deposit  in 
any  way  he  should  choose.'  (i  Scott  on  the  Law  of  Trusts 
p.358,  Matter  of  Totten,  179  N.Y.  112).  The  record  does  not 
suggest  that  this  tentative  trust  was  ever  altered  by  the  settlor 
to  the  advantage  of  the  beneficiary.  There  was  no  foundation 
for  a  finding  that  Gustav  Krause  made  a  gift  inter  vivos  to 
Anna  Sever  in  of  the  sums  deposited  by  him  in  the  Buffalo  Sav- 
ings Bank.  She  cannot  claim  to  have  had  any  real  interest 
therein  during  his  lifetime.  In  respect  of  that  transaction,  the 
trial  court  made  the  finding  'that  said  settlement  or  transfer 
was  an  illusory  settlement  or  transfer.'  .  .  .  We  think  the 
trial  court  was  right  on  this  branch  of  the  case.  .  .  .^^ 

The  most  reasonable  interpretation  of  this  decision  when  it  was  ren- 
dered was  that  the  surviving  spouse  of  a  depositor  could  always  treat 
the  trust  deposit  as  a  part  of  the  depositor's  estate.  The  "good  faith" 
test  of  which  the  court  spoke  was  formulated  by  the  court  in  the  earlier 
decision  of  Newman  v.  Dore,  involving  a  revocable  trust.*^  In  that  case 
the  settlor  three  days  before  his  death  transferred  all  his  property  to  a 
trustee  with  the  provisions  that  the  settlor  reserved  the  income  for  life 
and  the  power  to  revoke  the  trust  and  the  provision  that  the  trustee 
could  only  exercise  his  powers  as  the  settlor  should  direct  in  writing. 
The  court,  in  holding  that  the  widow  could  reach  the  property,  said : 

We  need  not  now  determine  whether  such  a  trust  is,  for  any 
purpose,  a  valid  present  trust.  [Then  the  court  quoted  a  por- 
tion of  the  Restatement  on  Trusts  to  the  effect  that  a  revoc- 
able trust  in  which  the  settlor  retains  so  much  control  that  the 
trustee  is  a  mere  agent  is  invalid  as  being  a  testamentary  dis- 
position]. We  do  not  now  consider  whether  the  rule  so  stated 
is  in  accord  with  the  law  of  this  State  or  whether  in  this  case 
the  reserved  power  of  control  is  so  great  that  the  trustee  is  in 
fact  'the  agent  of  the  settlor.'  We  assume,  without  deciding, 
that  except  for  the  provisions  of  section  18  of  the  Decedent 
Estate  Law  the  trust  would  be  valid.*^ 

These  words  of  the  court  appear  to  mean  that  even  though  the  trust 

*5  Id.  at  22- 

46275  N.Y.  371,  9  N.E.  2d  966  (1937). 

47  Id.  at  380. 
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might  be  good  as  against  other  persons  in  spite  of  the  fact  that  the  set- 
tlor had  not  divested  himself  during  his  life  of  the  important  elements  of 
ownership,  the  trust  would  not  be  good  as  against  the  surviving  spouse. 

The  language  of  the  Krause  case  appears  to  confirm  this  theory.  Both 
the  lower  court  and  the  Court  of  Appeals  seemed  to  regard  the  trust  de- 
posit as  creating  a  tentative  trust,  but  seemed  to  agree  that  because  in 
the  case  of  a  tentative  trust  the  depositor  has  all  the  elements  of  absolute 
ownership  during  his  life  and  because  the  beneficiary  has  so  dubious  an 
interest,  the  policy  of  allowing  the  surviving  spouse  a  certain  portion  of 
the  property  enjoyed  by  the  deceased  at  the  time  of  his  death  overrides 
the  policy  of  allowing  the  beneficiary  to  take  the  deposit  upon  the  death 
of  the  depositor. 

Until  very  recently,  the  theory  that  the  trust  might  be  good  as  to  other 
persons  except  the  surviving  spouse  appeared  to  be  substantiated  by 
other  cases  which  indicated  ( i )  that  after  the  surviving  spouse  had  been 
rewarded  his  or  her  portion  of  the  trust  property,  the  balance  should  go 
to  the  beneficiary,*^  and  (2)  that  the  other  assets  of  the  deceased's  estate 
must  be  used  first  to  satisfy  the  spouse's  share  before  the  trust  may  be 
reached.*^ 

However,  the  theory  that  the  surviving  spouse  will  always  be  able  to 
treat  the  amount  in  a  trust  deposit  as  a  part  of  the  deceased's  estate,  even 
though  the  trust  would  be  good  against  others,  has  been  refuted  by  the 
recent  case  of  Halpern's  Estate. ^'^  In  the  Halpern  case,  the  deceased  de- 
positor left  an  estate  of  some  $3,000  plus  four  trust  deposits  amounting 
to  some  $14,000.  He  also  left  a  will  giving  his  entire  estate  to  his  widow, 
but  the  trust  deposits  were  in  trust  for  a  grandchild.  The  widow  sought 
to  have  the  trust  deposits  declared  invalid  and  treated  as  a  part  of  the 
depositor's  estate.  The  Surrogate  Court  held  that  the  trusts  were  totally 
void  because  they  were  "illusory"  and  that  the  deposits  were  a  part  of 
the  deceased's  estate.  The  beneficiary  appealed,  and  the  New  York 
Supreme  Court,  Appellate  Division,  held  that : 

The  decree  appealed  from  should  be  modified  so  as  to  deter- 
mine the  four  Totten  trusts  established  by  decedent  to  be  illu- 

48Getz  V.  Getz,  loi  N.Y.  S.  2d  757  (Sum  Ct.  1950)  ;  Note,  64  Harv.  L.  Rev.  1367 

(1951)- 

49Steixner  v.  Bowery  Savings  Bank,  86  N.Y.  S.  2d  747  (Sup.  Ct.  1949)  ;  Getz.  v. 
Getz,  Note  48,  supra.  In  both  cases,  although  the  court  held  that  the  surviving  spouse 
could  reach  the  deposit,  the  court  would  not  automatically  allow  the  spouse  one-third 
of  the  amount  on  deposit.  The  inference  is  that  the  spouse's  share  will  come  from 
other  assets  before  the  deposit  is  reached  because  if  the  trust  deposit  were  to  pay  on 
an  equal  basis  with  other  assets  the  spouse  would  get  one-third  of  the  deposit.  See  also, 
Krause  v.  Krause,  note  42  supra,  to  the  same  effect. 

50  Note  40,  supra. 
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sory  to  the  extent  that  they  encroach  upon  the  widow's  share  in 
decedent's  estate  under  sections  18  and  83  of  the  Decedent 
Estate  Law,  but  so  as  to  sustain  them  with  respect  to  what  re- 
mains after  the  widow  shall  have  received  under  the  will  the 
equivalent  of  the  share  provided  for  her  by  those  sections, 
computed  as  though  the  balances  in  said  accounts  at  the  time  of 
decedent's  death  had  been  part  of  his  estate.''^ 

From  this  ruling,  the  widow  appealed  to  the  New  York  Court  of 
Appeals. ^^  The  beneficiary  did  not  take  any  appeal,  content  to  defend 
against  the  widow's  contention  that  the  trusts  should  fail  entirely.  The 
Court  of  Appeals  unanimously  affirmed  the  Appellate  Division's  de- 
cree. The  Court  of  Appeals  agreed  that  the  widow  had  no  right  to  have 
the  entire  amount  of  the  deposits  treated  as  a  part  of  the  deceased's 
estate  because  the  widow  had  no  right  to  have  any  portion  of  the  de- 
posits treated  as  a  part  of  the  deceased's  estate.  Yet,  they  had  to  affirm 
the  decree  allowing  the  widow  to  treat  a  portion  of  the  deposits  as  a  part 
of  the  deceased's  estate  because  the  beneficiary  did  not  appeal  this  hold- 
ing of  the  Appellate  Division.  The  Court  of  Appeals  split  four  to  three 
as  to  the  reason  for  holding  that  the  widow  did  not  have  the  right  to 
reach  any  of  the  trust  deposits. 

The  minority  said  that  the  widow  did  not  proceed  as  the  statute  di- 
rected if  she  did  not  wish  to  abide  by  the  will.  The  majority  stated  that 
according  to  the  lower  courts  the  trusts  were  reachable  because  the  evi- 
dence showed  that  the  depositor  created  the  trusts  with  the  intent  of  de- 
feating the  widow's  share.  Such  an  intent,  said  the  majority,  will  not 
invalidate  a  trust — even  a  tentative  trust.  According  to  the  majority, 
the  evidence  must  show  that  the  trust  deposit  was  unreal  or  fictitious. 
If  the  tentative  trust  is  real,  not  merely  colorable  or  fictitious,  it  is  good 
even  against  the  surviving  spouse. 

The  majority,  referring  to  other  cases  in  New  York  which  had  held 
trusts  to  be  illusory,  said  that  in  each  other  case  the  finding  of  an  illu- 
sory trust  was  made  on  a  factual  showing  of  unreality  and  not  solely 
because  the  transfer  was  intended  to  defeat  the  surviving  spouse's  ex- 
pectancy. Also,  the  majority  specifically  distinguished  the  Krause  case 
from  the  Halpern  case.  According  to  the  majority,  the  Krause  case  held 
that  the  trust  deposit  was  invalid  because  the  evidence  showed  that  the 
depositor  did  not  intend  that  the  trust  have  any  effect  or  that  the  bene- 
ficiary should  receive  any  of  the  money.^^ 

51 100  N.Y.  S.  2d  894,  900  (Sup.  Ct.  1950). 

s-  Note  40,  supra. 

53  In  view  of  the  language  of  the  court  in  the  Krause  case,  one  may  well  question 
the  validity  of  the  distinction.  In  effect,  the  Halpern  case  appears  to  be  an  overruling 
of  the  Krause  case. 
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The  majority  also  expressed  their  opinion  on  the  question  of  spHtting 
the  trusts  so  that  the  surviving  spouse  received  the  statutory  share  and 
the  beneficiary  the  balance.  The  majority  said  that  the  question  was  not 
before  them  (because  the  beneficiary  did  not  appeal),  but  they  said  that 
if  they  were  to  affirm  the  Appellate  Division's  order  without  discussing 
the  question  they  would  be  thought  to  be  in  agreement  with  the  Appellate 
Division.  Said  the  majority,  there  is  no  power  in  the  courts  to  divide  the 
trusts  and  call  part  good  and  part  bad.  The  trusts  are  either  totally  valid 
or  invalid. 

On  the  basis  of  the  Halpern  case,  the  surviving  spouse  of  the  depositor 
will  not  be  able  to  reach  a  trust  deposit  if  the  depositor  intended  to  create 
an  actual  tentative  trust.  Apparently  the  surviving  spouse  has  the  burden 
of  showing  that  there  was  no  intent  on  the  part  of  the  depositor  to 
create  an  actual  trust.  It  seems  that  New  York's  illusory  trust  doctrine 
means  no  more  than  that  when  there  is  proof  that  no  trust  was  estab- 
lished the  surviving  spouse  may  take  a  portion  of  the  property  because  it 
is  a  part  of  the  deceased's  estate.  No  interest  has  been  transferred  to  the 
beneficiary. 

There  are  other  jurisdictions  which  have  accepted  the  illusory  trust 
doctrine  established  by  New  York.  Whether  these  jurisdictions  will  now 
follow  the  Halpern  case  remains  to  be  seen.  However,  in  these  other 
jurisdictions  there  is  some  authority  on  the  rights  of  the  surviving 
spouse  and  the  beneficiary  which  is  very  similar  to  the  view  expressed 
by  the  Appellate  Division  in  the  Halpern  case.^*  The  surviving  spouse 
does  not  have  to  show  that  there  was  no  actual  trust,  and  the  beneficiary 
is  entitled  to  the  balance  of  the  trust  after  satisfaction  of  the  surviving 
spouse's  share. 

In  summation,  from  decided  cases  the  legal  consequences  of  trust 
deposits  under  the  tentative  trust  view  appear  to  be  as  follows :  ( i )  the 
depositor  during  his  life  has  complete  control  over  the  deposit;  (2)  he 
may  withdraw  the  funds  at  any  time,  and  he  may  defeat  the  beneficiary's 
right  to  take  the  deposit  by  words  or  actions  and  by  will;  (3)  on  the 
other  hand,  the  beneficiary  will  receive  the  deposit  upon  the  death  of  the 
depositor  if  he  has  not  revoked  the  interest  he  has  given  to  the  bene- 
ficiary; (4)  however,  the  beneficiary's  right  to  receive  the  deposit  is  sub- 
ject to  the  claims  of  the  depositor's  creditors,  guardian,  estate,  and  in 
some  jurisdictions,  but  not  in  New  York,  the  surviving  spouse ;  and  (5) 

54  Harris  v.  Harris,  147  O.S.  437,  72  N.E.  2d  378  (1947)  ;  Bolles  v.  Toledo  Trust 
Co.,  144  O.S.  195,  58  N.E.  2d  381  (1944)  ;  Smith  v.  Northern  Trust  Co.,  322  111.  App. 
168,  54  N.E.  2d  75  (1944). 
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the  beneficiary  appears  to  have  the  right  to  have  all  other  assets  of  the 
depositor  used  to  satisfy  these  claims  before  the  deposit  is  reached/^ 

IV.  Other  Statutes  Pertaining  to  Trust  Deposits 

Having  examined  the  Common  Law  dealing  with  the  trust  deposits, 
the  next  step  is  to  examine  briefly  other  statutes,  except  the  New  Jersey 
Act,  which  pertain  to  trust  deposits.  Most  of  the  statutes  pertaining  to 
trust  deposits  are  of  the  same  type.^®  An  example  of  this  type  of  statute 
is  the  New  York  Act  which  reads  as  follows : 

When  any  deposit  shall  be  made  by  any  person  in  trust  for 
another,  including  a  minor,  and  no  other  or  further  notice  of 
the  existence  and  terms  of  a  legal  and  valid  trust  shall  have 
been  given  in  writing  to  the  savings  bank,  in  the  event  of  the 
death  of  the  trustee,  the  deposit,  together  with  the  dividends 
credited  thereon,  may  be  paid  to  the  person  for  whom  the  de- 
posit was  made,  and  the  receipt  or  acquittance  of  such  person 
shall  be  a  valid  and  sufficient  release  and  discharge  to  the  sav- 
ings bank  for  any  payment  so  made.^^ 

The  New  York  statute  has  been  held  to  be  a  codification  of  the  rule 
announced  in  the  case  of  Matter  of  Totten.^^  The  courts  of  other  states 
which  have  construed  similar  statutes  have  held  that  the  act  only  pro- 
tects the  bank  from  liability  in  paying  the  money  to  the  beneficiary  and 
does  not  affect  the  common  law  rule  regarding  the  existence  or  the  con- 
sequences of  the  deposit.^''  Consequently,  these  statutes  have  done  very 
little  to  clarify  or  change  the  legal  consequences  of  the  trust  deposit. 

Both  Connecticut  and  Maine  have  a  statute  which  is  somewhat  more 
definite  than  those  existing  in  the  other  states.  The  Connecticut  Act 
forbids  a  bank  from  accepting  a  deposit  by  one  person  in  trust  for  an- 
other unless  a  statement  signed  by  the  depositor  accompanies  the  de- 
posit. The  statement  must  give  the  name  and  residence  of  the  beneficiary 
and  must  set  forth  to  whom  the  principal  and  interest  of  such  deposit 
belongs.  Unless  provisions  are  made  to  the  contrary  in  this  statement, 
the  deposit  may  be  paid  to  the  beneficiary  upon  the  death  of  the  de- 

55  See  the  following  for  discussions  of  the  tentative  trust  theory :  Note,  87  U.  Pa. 
L.  Rev.  847  (1939)  ;  Note,  14  Minn.  L.  Rev.  701  (1930)  ;  Note,  35  Va.  L.  Rev.  272 
(1949)  ;  Note,  39  Dick.  L.  Rev.  37  (1934)  ;  Comment,  2  Bklyn.  L.  Rev.  27  (1932)  ; 
Scott,  "The  Law  of  Trusts,  1941-1945",  59  Harv.  L.  Rev.  157,  172  (1945)- 

66  The  following  states  have  statutes  similar  to  each  other :  Calif.,  Fla.,  Ga.,  Idaho, 
111.,  Iowa,  La.,  Md.,  Mass.,  Mich.,  Minn.,  Mo.,  Mont.,  Nev.,  N.M.,  N.C.,  N.D.,  Ohio, 
Okla.,  Ore.,  Pa.,  R.I.,  Tex.,  Utah,  Vt.,  W.Va.,  Wis.,  Wyo. 

57  N.Y.  Banking  Law,  §  239,  Subdiv.  2. 

58 /h  Re  Henderson's  Estate,  198  N.Y.  Supp.  799  (Sur.  Ct.,  1923). 

59  Alger  v.  North  End  Savings  Bank,  146  Mass.  418,  15  N.E.  916  (1888)  ;  Sherman 
v.  Hibernia  Savings  and  Loan  Society,  129  Calif.  App.  795,  20  P.  2d  138  (i933)- 
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positor.  The  Connecticut  Act  also  requires  that  if  the  trust  is  created  by 
a  deed,  will,  or  other  instrument,  a  certified  copy  of  the  instrument 
establishing  such  trust  shall  be  filed  by  the  depositor  if  at  any  time  re- 
quested by  such  bank.^° 

The  provisions  of  the  Maine  Act  are  very  similar  in  that  they  require 
a  statement  of  the  name  and  residence  of  the  beneficiary  and  the  purpose 
for  which  the  trust  has  been  created.  This  act  provides  that  unless  there 
is  notice  to  the  contrary,  the  deposit,  upon  the  death  of  the  trustee,  may 
be  paid  to  the  beneficiary.^^ 

Although  these  two  acts  do  not  state  the  legal  consequences  of  the 
trust  deposit,  they  are  designed  to  solve  the  problem  of  the  depositor's 
intent  by  providing  that  he  shall  disclose  his  intentions  upon  making  the 
deposit.  By  requiring  that  the  depositor  more  clearly  disclose  his  intent, 
the  need  for  applying  guessing  rules  is  minimized.  No  cases  have  been 
found  in  which  either  of  these  statutes  has  been  construed. 

Having  examined  both  the  statutory  and  common  law  concerning 
trust  deposits  in  states  other  than  New  Jersey,  the  foundation  for  the 
discussion  of  the  New  Jersey  Statute  will  be  completed  by  a  brief  ex- 
amination of  the  New  Jersey  statutory  and  common  law  provisions  con- 
cerning trust  deposits  prior  to  the  enactment  of  the  new  statute. 

V.  New  Jersey  Law 

Under  the  New  Jersey  common  law,  the  deposit  in  trust  did  not 
create  a  trust, — the  beneficiary  took  no  interest  in  the  deposit.  The  New 
Jersey  courts  believed  that  the  form  of  the  account  was  not  enough  to 
establish  an  intent  to  transfer  an  interest  to  the  beneficiary.®^  Moreover, 
the  New  Jersey  courts  stated  that  even  if  the  intent  of  the  depositor  was 
to  give  the  beneficiary  some  interest  upon  the  depositor's  death,  it  was 
apparent  the  trust  was  created  in  violation  of  the  Statute  of  Wills  and 
would  not  be  enforced.®^ 

The  first  statute  which  New  Jersey  enacted  was  one  of  the  type  il- 
lustrated by  the  New  York  Act.  In  line  with  the  majority  of  the  courts, 
New  Jersey  held  that  the  statute  had  no  bearing  on  the  ownership  of  the 
deposit  but  was  merely  to  protect  the  depository  in  paying  the  money.®* 
The  New  Jersey  Legislature  then  amended  the  statute®"  and  changed 
the  permissive  "may  be  paid"  to  "shall  be  paid  to  the  person  in  trust  for 

60  Conn.  Rev.  Stat.  §5829. 

61  Maine  Rev.  Stat.  c.  55,  §  33. 

62  Nicklas  v.  Parker,  69  N.J.  Eq.  743,  61  Atl.  267  (1905). 
63Travers  v.  Reid,  119  N.J.  Eq.  416,  419,  182  Atl.  908  (1936). 

64  Jefferson  Trust  Co.  v.  Hoboken  Trust  Co.,  107  N.J.  Eq.  310,  152  Atl.  374  (1930). 

65  N.J.  Rev.  Stat.  17:9-4. 
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whom  the  deposit  was  made  or  to  his  legal  representative,"  and  further 
added  the  clause : 

[A]nd  the  representative  of  the  deceased  trustee  shall  not  be 
entitled  to  the  funds  so  deposited,  nor  to  the  dividends  or  in- 
terest thereon  notwithstanding  that  the  funds  so  deposited 
may  have  been  the  property  of  the  trustee. 

This  revised  statute  which  is  still  applicable  to  trust  deposits  made 
prior  to  the  effective  date  of  the  new  statute  has  been  interpreted  by  the 
lower  courts  of  New  Jersey,  and  they  have  disagreed  as  to  what  effect 
this  statute  had  on  a  trust  deposit.  On  one  hand,  this  statute  was  in- 
terpreted as  being  too  ambiguous  to  effect  a  change  in  the  New  Jersey 
Law  regarding  trust  deposit.^®  On  the  other  hand,  the  statute  was  inter- 
preted to  incorporate  the  tentative  trust  theory  into  New  Jersey  Law.^^ 

This  conflict  in  lower  court  opinions  has  not  been  entirely  resolved  by 
the  appellate  court.  The  New  Jersey  Court  of  Errors  and  Appeals  con- 
strued this  statute  in  the  case  of  Bendix  v.  Hudson  County  National 
Bank.^^  The  court  said  of  this  statute  that : 

[T]he  evident  purpose  was  to  raise,  as  between  the  depositor 
and  the  putative  cestui  inter  se,  a  rebuttable  presumption  of  an 
inter  vivos  gift  or  trust  from  the  form  of  the  account,  noth- 
ing more.*'^ 

Although  the  decision  did  not  establish  the  full  effect  of  the  statute 
on  New  Jersey  law  because  the  issue  was  whether  the  estate  of  the  de- 
positor was  a  necessary  party  to  the  suit,  the  decision  indicates  that  the 
court  thought  the  statute  incorporated  the  tentative  trust  theory  of  the 
depositor's  intent  into  New  Jersey  law. 

VI.  Analysis  of  Recent  New  Jersey  Statute 

No  doubt,  in  consideration  of  the  fact  that  there  was  grave  misgiving 
by  the  New  Jersey  judiciary  as  to  the  effect  of  the  old  statute,^"  the  New 
Jersey  Legislature  in  1948  enacted  the  statute  which  is  the  basis  for  this 

66  Thatcher  v.  Trenton  Trust  Co.  119  NJ.  Eq.  408,  182  Atl.  912  (1936);  Travers 
V.  Reid,  119  N.J.  Eq.  416,  182  Atl.  908  (1936). 

s'^  Hickey  v.  Kahl,  129  N.J.  Eq.  233,  19  A.  2d  33  (1941);  Abruzzese  v.  Oestrich, 
138  N.J.  Eq.  22,  47  A.  2d  883  (1946). 

68  142  N.J.  Eq.  487,  59  A.  2d  253  (1948). 

69  Id.  at  492. 

^0  "Nor,  so  far  as  is  shown  by  the  act  itself,  was  it  the  intention  of  the  legislature 
to  declare  that  the  mere  act  of  making  the  deposit  should  constitute  a  valid  declaration 
of  trust.  If  so,  it  was  abortive;  and  had  it  been  so  intended  it  would  have  been  easy 
to  say  so  by  appropriate  language."  Travers  v.  Reid,  119  N.J.  Eq.  416,  422-423,  182 
Atl.  908  (1936)- 
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study."  This  statute  (which  hereafter  will  be  termed  the  trust  deposit 
act)  provides  that : 

A.  A  banking  institution  may  accept  demand  or  time  deposits 
in  the  name  of  an  individual  depositor  as  trustee  or  in  trust 
for  a  named  beneficiary.  The  depositor,  by  making  such 
deposits,  shall  conclusively  be  presumed  to  intend  to  declare 
and  create  a  trust  of  such  deposits  and  of  any  credits  of 
interest,  for  the  beneficiary,  with  the  depositor  as  trustee, 
upon  the  following  terms : 

(i)  the  trust  shall  be  revocable  by  the  trustee  at  will,  dur- 
ing the  life  of  the  beneficiary,  but  only  by  and  to  the 
extent  of  withdrawals  by  the  trustee  of  funds  of  the 
trust  during  the  trustee's  life,  as  to  which  withdrawals 
no  notice  to  or  consent  of  the  beneficiary  shall  be 
required ; 

(2)  if  the  trustee  survives  the  beneficiary  the  beneficiary's 
death  shall  terminate  the  trust  and  the  funds  then  to 
the  credit  of  the  trust  and  any  credits  of  interest  shall 
be  subject  to  withdrawal  by  the  trustee,  without  no- 
tice to  or  consent  of  the  executor,  administrator  or 
next  of  kin  of  the  deceased  beneficiary; 

(3)  if  the  beneficiary  survives  the  trustee,  the  trustee's 
death  shall  terminate  the  trust  and  any  funds  then  to 
the  credit  of  the  trust  and  any  interest  credits  shall 
vest  inde  feasibly  in  the  beneficiary,  notwithstanding 
any  one  or  more  of  the  following,  viz. :  declarations 
by  the  trustee  as  to  his  intention  in  declaring,  creating 
and  maintaining  the  trust  or  as  to  the  terms  of  the 
trust  or  other  evidence  contrary  to  the  trustee's  con- 
clusively presumed  intention,  retention  of  control  by 
the  trustee  over  the  evidence  of  and  the  funds  of  the 
trust,  personal  use  by  the  trustee  of  funds  of  the  trust, 
lack  of  notice  by  the  trustee  to  the  beneficiary  as  to 
the  creation  and  maintenance  of  the  trust,  any  at- 
tempted testamentary  disposition  by  the  trustee  of 
funds  of  the  trust,  or  any  other  attempted  disposition 
by  the  trustee  of  funds  of  the  trust  by  gift,  assign- 
ment, pledge  or  otherwise ; 

(4)  if  the  beneficiary  survives  the  trustee  and  is  eighteen 
years  of  age  or  over  but  is  not  of  legal  age  under  the 
laws  of  this  state  at  the  death  of  the  trustee,  payment 
by  the  banking  institution  to  the  beneficiary  or  upon 
his  order,  of  the  funds  to  the  credit  of  the  trust  at  the 
death  of  the  trustee  and  any  credits  of  interest,  shall 
be  valid  notwithstanding  the  beneficiary's  lack  of  legal 
age; 

71  N.J.  Rev.  Stat.  Ann.  Cum.  Supp.  1948-49-50,  §i7:9A-2i6. 
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(5)  if  the  beneficiary  survives  the  trustee  and  is  under 
eighteen  years  of  age  at  the  trustee's  death  the  bank- 
ing institution  may  pay  the  funds  to  the  credit  of  the 
trust  and  any  credits  of  interest 

(a)  to  the  beneficiary  or  upon  his  order  when  or  after 
he  becomes  eighteen  years  of  age,  or 

(b)  to  the  legal  guardian  of  the  beneficiary,  where- 
ever  appointed,  or 

(c)  if  a  certificate  of  appointment  of  a  legal  guardian 
is  not  filed  with  the  banking  institution,  to  a  per- 
son authorized  to  receive  such  moneys  pursuant 
to  section  3  :  7-29  of  the  Revised  Statutes  ; 

(6)  if  the  trustee  survive  the  beneficiary  and  if  any  funds 
remain  to  the  credit  of  the  trustee  at  the  death  of  the 
trustee,  such  funds  and  any  credits  of  interest  shall  be 
paid  by  the  banking  institution  to  the  trustee's  execu- 
tor or  administrator  or  to  any  other  person  authorized 
by  statute  to  receive  such  funds  without  administra- 
tion as  spouse  or  next  of  kin  of  the  trustee,  without 
notice  to  or  consent  of  the  executor,  administrator, 
or  next  of  kin  of  the  deceased  beneficiary. 

B.  A  banking  institution  which  makes  any  payment  pursuant 
to  subsection  A  shall,  to  the  extent  of  such  payment,  be  re- 
leased from  all  claims  of  the  trustee,  the  beneficiary,  their 
legal  representatives,  and  all  persons  claiming  under  or 
through  them. 

C.  Nothing  in  subsection  A  shall  validate  any  trust  created  by 
a  trustee  in  fraud  of  his  creditors ;  but  the  banking  institu- 
tion shall  have  no  liability  to  any  creditor  of  the  trustee  for 
any  withdrawal,  pursuant  to  subsection  A,  of  funds  to  the 
credit  of  the  trust,  prior  to  receipt  by  the  banking  institu- 
tion of  an  order  of  a  court  of  competent  jurisdiction  re- 
straining the  banking  institution  from  permitting  with- 
drawal of  funds  to  the  credit  of  the  trust. 

D.  Subsection  A  of  this  section  shall  not  apply  to  funds  de- 
posited by  a  trustee  acting  under  a  will,  other  fiduciary 
instrument,  court  order  or  decree. 

E.  Funds  heretofore  or  hereafter  deposited  to  the  credit  of  an 
account  opened  prior  to  the  effective  date  of  this  act  in  the 
name  of  an  individual  depositor  as  trustee  or  in  trust  for 
a  named  beneficiary  shall  be  subject  to  the  law  in  effect  on 
the  date  when  such  account  was  opened. 

A.  Situations  in  Which  the  Statute  Applies 

The  first  inquiry  is  when  does  the  statute  apply  ?  As  can  be  seen  by  a 
reading  of  subsection  D,  the  act  does  not  apply  to  all  deposits  which  are 
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made  in  trust.  If  the  depositor  is  acting  as  a  trustee  by  virtue  of  the  fact 
that  he  was  appointed  trustee  under  a  will,  or  court  order  or  decree,  or 
that  he  was  appointed  or  appointed  himself  trustee  of  an  inter  vivos 
trust,  subsection  A  will  not  apply. 

Therefore,  the  depositor  can  make  a  trust  deposit  upon  terms  other 
than  those  listed  in  the  trust  deposit  act  if  he  first  creates  the  trust  by 
a  fiduciary  instrument,  and  he  should  be  able  to  make  a  deposit  upon 
terms  other  than  those  listed  in  the  act  if  he  executes  the  trust  instru- 
ment at  the  same  time  that  he  makes  the  deposit  since  this  would  seem 
to  be  acting  under  a  fiduciary  instrument.  However,  because  subsection 
D  speaks  of  some  type  of  formal  instrument,  the  act  will  apply  even 
though,  when  the  depositor  makes  the  deposit,  he  orally  declares  that  the 
deposit  is  on  terms  other  than  those  listed  in  the  act.  The  New  Jersey 
statute,  then,  applies  when  the  depositor  makes  a  trust  deposit  and  is  not 
acting  as  trustee  by  virtue  of  some  formal  instrument. 

B.  Depositor's  Intent 

The  next  inquiry  is  how  does  the  trust  deposit  act  apply?  How  does 
the  trust  deposit  act  deal  with  the  problem  of  the  depositor's  intent  when 
he  is  not  acting  under  a  fiduciary  instrument?  The  trust  deposit  act 
states  that  when  such  a  deposit  is  made  the  depositor  shall  conclusively 
be  presumed  to  intend  to  declare  and  create  a  trust.  Obviously,  the  act 
creates  a  rule  very  different  from  the  existing  law  concerning  the  pre- 
sumption of  the  depositor's  intent.  According  to  the  existing  law,  the 
presumption  that  the  depositor  intended  to  create  a  tentative  trust  may 
be  rebutted,  and  the  presumption  may  be  rebutted  by  the  very  things 
which  the  trust  deposit  act  specifically  states  will  not  defeat  the  interest 
of  the  beneficiary. 

The  effect  of  the  act,  because  of  the  conclusive  presumption  and  be- 
cause of  when  it  applies,  is  to  make  the  law  definite  as  to  the  intent  when 
the  deposit  is  in  trust.  If  there  is  some  instrument  existing  before  or  at 
the  time  the  deposit  is  made,  that  instrument  will  be  controlling.  If  there 
is  no  instrument,  the  depositor  by  virtue  of  this  trust  deposit  act  will 
create  a  trust  on  the  terms  set  out  in  the  act,  and  oral  words  or  actions  of 
the  depositor  will  not  be  material.  This  act  by  a  method  entirely  different 
to  that  used  by  the  Connecticut  and  the  Maine  statutes  attempts  to  elimi- 
nate the  need  to  guess  what  the  depositor  intended.  The  Connecticut  and 
Maine  acts,  in  the  absence  of  intent  shown  by  an  instrument,  require  a 
statement  of  what  the  depositor  intended,  and  the  New  Jersey  act,  in  the 
absence  of  intent  shown  by  an  instrument,  specifies  that  the  depositor 
intended  to  create  a  trust  upon  certain  terms. 
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C.  Provisions  on  the  Rights  of  the  Beneficiary  and  Depositor 

Since  the  primary  problem  is  to  determine  whether  the  deposit  results 
in  a  transfer  of  any  interest  in  the  deposit  from  the  depositor  to  the 
beneficiary,  the  best  starting  point  in  examining  the  terms  of  the  trust  is 
the  provisions  of  the  act  w^hich  deal  expressly  with  the  beneficiary's  in- 
terest. One  provision  is  that  if  the  trustee  survives  the  beneficiary,  the 
beneficiary's  death  shall  terminate  the  trust  and  the  trustee  may  with- 
draw the  funds  on  deposit.  Under  this  provision,  whatever  interest  the 
beneficiary  has  is  lost  by  his  death  prior  to  that  of  the  depositor.  This 
provision  tells  nothing  about  the  interest  the  beneficiary  does  take.  It  is 
consistent  with  the  idea  that  the  beneficiary  has  no  greater  interest  than 
he  has  under  the  tentative  trust  theory  because  that  is  one  of  the  con- 
sequences of  the  theory.  Yet,  it  will  not  prevent  the  beneficiary  from 
having  a  greater  interest  in  the  deposit  if  the  other  portions  of  the  act 
give  him  a  greater  interest.  All  in  all,  it  is  simply  a  statement  that,  as  far 
as  New  Jersey  is  concerned,  the  public  policy  is  that  one  of  the  conse- 
quences of  the  trust  deposit  is  that  if  the  beneficiary  predeceases  the  de- 
positor, the  beneficiary  loses  any  interest  the  act  gives  him. 

Other  provisions,  to  some  extent,  do  state  what  interest  the  trust  de- 
posit act  gives  to  the  beneficiary.  There  is  a  definite  provision  as  to  the 
beneficiary's  interest  upon  the  death  of  the  depositor.  The  provision  pro- 
vides that  the  deposit  shall  vest  indefeasibly  in  the  beneficiary  at  that 
time.  The  legislature  could  hardly  have  used  stronger  language  to  indi- 
cate that  the  beneficiary  takes  an  absolute  interest  upon  the  death  of  the 
depositor.  But  this  provision  does  not  state  whether  during  the  life  of 
the  depositor  the  funds  and  interest  vest  subject  to  defeasance  or  do  not 
vest  at  all.  A  determination  of  whether  the  beneficiary  has  an  interest  at 
the  moment  the  deposit  is  made  is  important  because  if  the  beneficiary 
does  not  have  an  interest  during  the  depositor's  life,  the  act  may  be  con- 
strued to  be  the  sanctioning  of  another  form  of  testamentary  disposi- 
tion, and  certainly,  the  creditors  of  the  depositor  should  be  able  to  reach 
the  property  during  the  depositor's  life  and  even  perhaps  on  death.  If 
the  beneficiary  does  have  an  interest  in  the  deposit  during  the  depositor's 
life,  the  act  may  be  construed  as  a  type  of  revocable  trust.  The  interest 
which  the  beneficiary  has  during  the  lifetime  of  the  depositor  is  defined 
primarily  by  the  terms  of  the  statute  which  state  what  rights  the  deposi- 
tor has  in  the  deposit.  Expressly,  the  depositor  may  revoke  the  trust  "at 
will,  during  the  life  of  the  beneficiary,  but  only  by  and  to  the  extent  of 
withdrawals  by  the  trustee."  This  limitation  on  the  rights  of  the  deposi- 
tor is  strengthened  further  by  a  portion  of  the  provisions  dealing  with 
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the  beneficiary's  interest  upon  the  death  of  the  depositor.  As  stated  in 
the  trust  deposit  act,  the  beneficiary's  interest  vests  notwithstanding 
any  "attempted  testamentary  disposition  by  the  trustee  of  the  trust,  or 
any  other  attempted  disposition  by  the  trustee  of  funds  of  the  trust  by 
gift,  assignment,  pledge  or  otherwise."  In  other  words,  the  funds  on 
deposit  which  are  not  withdrawn  by  the  depositor  during  his  Hfetime 
vest  in  the  beneficiary  inde feasibly  upon  the  depositor's  death  even 
though  the  depositor  attempted  to  dispose  of  the  funds  during  his  life 
by  gift,  assignment,  pledge,  or  otherwise.  Therefore,  the  depositor  can- 
not defeat  the  beneficiary's  interest  except  by  withdrawals. 

No  doubt  one  of  the  reasons  for  this  limitation  on  the  manner  in 
which  the  depositor  may  revoke  is  to  prevent  an  unintentional  termina- 
tion of  the  trust  by  inconsistent  words  or  actions  of  the  depositor.  The 
act  requires  an  unequivocal  act  to  revoke  the  trust — withdrawing  the 
money.  Nevertheless,  express  written  statements  by  the  depositor  that 
he  revokes  the  trust  deposit  and  gives  the  amount  to  X  would  also  be 
unequivocal,  and  yet,  the  statute  does  not  allow  revocation  by  the  de- 
positor in  this  manner  or  in  any  manner  except  by  withdrawal  during 
the  depositor's  lifetime. 

In  view  of  this,  there  must  be  another  reason  for  limiting  the  deposi- 
tor's power  over  the  deposit.  Since  the  depositor  is  given  less  power  over 
the  deposit  than  he  has  under  the  tentative  trust  doctrine  and  no  more 
power,  if  as  much,  than  he  would  have  if  he  had  created  a  revocable 
trust,  the  beneficiary  must  have  more  interest  in  the  deposit  than  he  has 
under  the  tentative  trust  doctrine  and  at  least  as  much  interest  as  he 
would  have  if  the  trust  were  a  revocable  trust.  The  legislature  must  have 
intended  to  give  the  beneficiary  a  present  vested  interest  in  the  deposit. 
With  these  two  conclusions,  that  the  deposit  vests  inde  feasibly  in  the 
beneficiary  upon  the  death  of  the  depositor  and  apparently  vests  subjects 
to  revocation  by  withdrawals,  a  determination  may  be  made  of  the  right 
to  use  the  deposit  to  pay  the  debts  of  the  depositor,  to  satisfy  the  sur- 
viving spouse's  share  and  of  the  right  of  the  guardian  of  a  mentally  in- 
competent depositor  to  reach  the  deposit.  Of  course,  the  determination 
of  these  problems  must  take  into  consideration  any  provisions  or  lack 
of  provisions  in  the  act  which  may  have  a  bearing  upon  rights  of  the 
surviving  spouse,  the  creditors,  and  the  guardian. 

D.  Guardian's  Right  to  Reach  the  Deposit 

The  New  Jersey  trust  deposit  act  has  no  provisions  relating  to  the  re- 
vocation of  the  deposit  by  the  guardian  of  a  mentally  incompetent  de- 
positor. With  the  existing  case  law  as  authority,  the  argument  may  be 
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made  that  the  guardian  may  revoke  the  deposit  when  necessary  to  care 
for  the  needs  of  the  depositor  and  his  dependents.  However,  the  prob- 
lem as  to  the  rights  of  the  guardian  cannot  be  determined  from  an  ex- 
amination of  the  trust  deposit  act  alone.  Another  statute  must  be  read  in 
connection  with  it.  This  other  act  will  be  termed  the  "payable  at  death" 
act.  This  act  provides  that : 

A  banking  institution  may  accept  deposits  in  the  name  of  an 
individual  depositor  payable  at  the  death  of  the  depositor  to  a 
named  individual.  The  banking  institution  shall  honor  with- 
drawals from  and  charges  against  such  an  account  by  the  de- 
positor or  his  legal  guardian,  wherever  appointed,  during  the 
depositor's  lifetime.  If  the  named  individual  survives  the  de- 
positor, the  banking  institution  shall  pay  any  moneys  to  the 
credit  of  the  account  at  the  death  of  the  depositor  to  the  named 
individual  or  upon  his  order,  unless  such  individual  is  under 
eighteen  years  of  age  at  the  death  of  the  depositor,  in  which 
event,  the  banking  institution  shall  pay  such  moneys: 

( 1 )  to  the  named  individual  or  upon  his  order  after 
he  becomes  eighteen  years  of  age,  or 

(2)  to  the  legal  guardian  of  the  named  individual, 
wherever  appointed,  or 

(3)  if  a  certificate  of  appointment  of  a  legal  guard- 
ian is  not  filed  with  the  banking  institution,  to 
a  person  authorized  to  receive  such  moneys 
pursuant  to  Section  3 :  7-29  of  the  Revised 
Statutes. 

If  the  depositor  survives  the  named  individual,  any  moneys  to 
to  the  credit  of  the  account  at  the  death  of  the  depositor  shall 
be  paid  by  the  banking  institution  to  the  depositor's  executor 
or  administrator  or  to  any  other  person  authorized  by  sta- 
tute to  receive  such  moneys  without  administration  as  spouse 
or  next  of  kin  of  the  depositor.  Nothing  in  this  section  shall 
impair  the  rights,  if  any,  of  creditors  of  the  depositor.^^ 

Before  explaining  the  reasons  for  believing  that  the  "payable  at 
death"  act  has  a  bearing  upon  the  meaning  of  the  trust  deposit  act,  the 
"payable  at  death"  act  should  be  briefly  examined.  The  situation  wherein 
an  obligation  is  payable  upon  the  death  of  the  obligee  to  a  named  indi- 
vidual is  not  novel.  United  States  government  bonds  and  often  State 
bonds  are  issued  to  the  obligee  with  the  provision  that  the  proceeds  from 
the  bond  will  be  payable  at  the  death  of  the  obligee  to  another.  And  bank 
deposits  have  been  made  in  this  form  occasionally.  In  most  cases  involv- 
ing government  bonds  the  right  of  the  named  individual  to  the  proceeds 

^2  N.J.  Rev.  Stat.  Cum.  Supp.  1948-49-50,  §I7:9A-2I7. 
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at  the  death  of  the  obligee  has  been  upheld  on  the  theory  that  the  issuance 
of  the  bond  created  a  beneficiary  contract/^  New  Jersey  has  accepted  this 
view  with  respect  to  government  bonds,  but  in  the  case  of  a  bank  de- 
posit in  this  form  New  Jersey  apparently,  at  common  law,  would  not 
allow  the  named  individual  to  take  the  deposit/* 

The  New  Jersey  "payable  at  death"  act  seems  to  do  more  than  just 
relieve  the  bank  from  liability  to  the  proper  payee  of  the  deposit  when 
the  bank  makes  payment  according  to  the  statute.  The  statute  is  de- 
signed to  afifect  the  rights  of  persons  to  the  deposit.  The  statute  states 
that  upon  the  death  of  the  depositor,  the  deposit  shall  be  paid  to  the 
named  individual.  The  statute  authorizes  withdrawals  by  the  depositor 
during  his  life.  The  statute  provides  that  if  the  depositor  survives  the 
named  individual,  the  money  to  the  credit  of  the  account  at  the  death  of 
the  depositor  shall  be  paid  to  the  estate  of  the  depositor.  These  provi- 
sions, and  the  use  of  the  imperative  word  "shall"  are  not  necessary  if 
the  act  is  simply  designed  to  protect  the  bank  in  making  payment.  In- 
deed, if  the  bank  were  to  pay  the  money  to  some  one  other  than  the 
named  individual  upon  the  death  of  the  depositor,  the  bank  would  be 
violating  the  provisions  of  the  act.  Evidently,  this  statute  is  sanctioning 
an  alternative  method  of  disposing  of  property  on  death. 

Both  the  trust  deposit  act  and  the  payable  at  death  act  are  designed 
to  define  the  rights  of  persons  to  the  deposits.  If  the  legislature  had  in- 
tended that  the  rights  of  the  parties  were  to  be  the  same  in  each  situation, 
the  reasonable  procedure  would  have  been  to  include  both  in  one  statute 
or  to  have  the  provisions  relating  to  the  rights  of  the  parties  worded  the 
same.  If  there  is  a  difference  as  to  the  provisions  dealing  with  the  rights 
of  the  parties  in  the  two  different  types  of  deposits,  the  reason  must  be 
that  the  rights  are  different. 

This  brings  us  back  to  determining  whether  the  guardian  of  a  men- 
tally incompetent  depositor  may  withdraw  the  funds  on  deposit.  Under 
the  trust  deposit  act,  the  only  manner  in  which  the  interest  the  bene- 
ficiary has  in  the  deposit  may  be  defeated  by  the  depositor  is  by  with- 
drawals by  the  depositor.  Nothing  is  expressly  said  as  to  whether  the 
guardian  may  withdraw  the  deposit.  But  the  payable  at  death  act  author- 
izes withdrawals  not  only  by  the  depositor  but  by  his  legal  guardian, 
whenever  appointed,  during  the  depositor's  lifetime.  On  the  basis  of  this 
comparison  of  the  two  acts,  one  may  contend  that  the  guardian  may  not 

■^3  Cases  are  assembled  in  131  A.L.R.  967  (1941)  ;  155  A.L.R.  174  (i945)  ;  161 
A.L.R.  304  (1946). 

74  Franklin  Washington  Trust  Co.  v.  Beltram,  133  N.J.  Eq.  11,  29  A.  2d  854  (1943)  I 
Reynolds  v.  Danko,  134  N.J.  Eq.  560,  36  A.  2d  420  (1944). 
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withdraw  the  trust  deposit  because  the  legislature  did  not  intend  that 
the  guardian  withdraw  it.  For  if  the  legislature  wished  to  allow  the 
guardian  to  make  withdrawals  they  certainly  would  have  said  so  as  they 
did  say  in  the  payable  at  death  act.  Under  situations  which  the  legisla- 
ture obviously  regards  as  distinctly  different  situations,  the  legislature 
has  provided  for  distinctly  different  consequences.  In  the  one  situation — 
the  deposit  payable  on  death — the  depositor  and  the  guardian  are  auth- 
orized to  make  withdrawals,  and  in  the  other  situation — the  trust  de- 
posit— only  the  depositor  is  authorized  to  make  withdrawals. 

Although  the  trust  deposit  act  may  be  interpreted  as  not  allowing 
the  guardian  to  make  withdrawals,  it  should  not  be  interpreted  this  way. 
There  appears  to  be  no  compelling  reason  for  holding  that  the  guardian 
may  not  reach  the  deposit  after  all  the  other  assets  of  the  depositor's 
estate  have  been  exhausted  for  his  care  and  support.  And  the  difference 
between  the  provisions  of  the  trust  deposit  act  and  the  payable  at  death 
act  may  be  explained  on  the  basis  that  the  legislature  was  providing  in 
the  payable  at  death  act  that  the  guardian  could  reach  the  deposit  at  any 
time  without  having  to  show  that  the  deposit  was  necessary  for  the  care 
of  the  depositor  or  his  dependents,  but  that  in  the  trust  deposit  case,  the 
guardian  will  be  able  to  reach  the  deposit  only  upon  a  showing  that  all 
the  other  assets  of  the  depositor  have  been  exhausted, 

E.  Rights  of  Depositor's  Creditors 

This  leaves  for  determination  the  problems  of  whether  the  surviving 
spouse  may  reach  the  deposit  and  whether  the  debts  of  an  insolvent 
depositor  may  be  paid  from  the  deposit.  The  rights  of  the  creditors  of 
an  insolvent  depositor  under  the  tentative  trust  theory  do  not  appear  to 
be  incorporated  in  the  New  Jersey  trust  deposit  act.  The  act  provides 
that  upon  the  death  of  the  depositor  any  funds  to  the  credit  of  the  de- 
posit shall  vest  inde feasibly  in  the  beneficiary.  This  provision  standing 
alone  should  prevent  creditors  from  reaching  the  deposit  upon  the 
death  of  the  depositor.  However,  this  provision  must  be  read  in  con- 
junction with  subsection  C  of  the  act  which  states  that,  "Nothing  in 
subsection  A  shall  validate  any  trust  created  by  a  trustee  in  fraud  of 
his  creditors." 

One  writer  has  decided  that  the  New  Jersey  act  does  incorporate  the 
tentative  trust  theory  concerning  the  rights  of  the  depositor's  creditors. 
His  reasoning  is  that  if  the  New  Jersey  act  was  intended  to  create  an 
ordinary  revocable  trust,  then  fraud  on  the  creditors  referred  to  in 
subsection  C  would  have  to  be  proved,  but  if  the  intent  of  the  legislature 
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was  to  approve  the  tentative  trust  theory,  then  actual  fraud,  in  Hne  with 
the  New  York  case  law  on  tentative  trusts,  need  not  be  proved/^  But 
the  only  way  to  determine  whether  the  legislature  intended  to  create  a 
trust  which  has  rights  akin  to  those  flowing  from  a  revocable  trust  or 
from  a  tentative  trust  is  to  decide  what  the  statutory  provisions  provide 
as  to  the  rights.  If  subsection  C  is  construed  to  give  all  creditors  of  the 
depositor  the  right  to  reach  the  trust,  then  there  is  some  basis  for  decid- 
ing that  the  legislature  intended  to  create  a  trust  similar  to  the  tentative 
trust,  but  if  the  section  is  construed  to  apply  only  to  those  creditors 
which  can  show  that  the  deposit  was  made  in  violation  of  the  existing 
fraudulent  conveyance  law,  then  there  is  some  basis  for  saying  that  the 
act  creates  an  ordinary  revocable  trust. 

The  two  most  important  words  in  subsection  C  are  "created"  and 
"fraud."  Subsection  A  does  not  validate  a  trust  created  in  fraud.  If 
the  trust  was  not  created  in  fraud  of  the  trustee's  creditors,  subsection 
C  will  not  apply.  The  problem  then  is  to  determine  when  this  statutory 
trust  is  created.  The  statute  itself  gives  the  answer.  Subsection  A  states 
that  when  the  deposit  is  made  the  depositor  shall  conclusively  be  pre- 
sumed to  intend  to  declare  and  create  a  trust.  Subsection  A  ( i )  states 
that  the  trust  shall  be  revocable  by  the  depositor  during  the  life  of  the 
beneficiary,  and  subsection  A (2)  states  that  the  trust  shall  terminate  on 
the  death  of  the  beneficiary  or  the  depositor.  These  sections  indicate 
that  if  there  is  a  trust,  regardless  of  what  type  trust  it  is,  the  trust  arises 
when  the  deposit  is  made.  Otherwise  there  would  be  no  need  to  have 
the  provisions  stating  that  the  trust  shall  terminate  on  the  death  of  the 
beneficiary  or  that  the  trust  is  revocable  during  the  lifetime  of  the 
depositor. 

This  interpretation  is  further  bolstered  by  the  "payable  at  death"  act. 
Under  the  section  dealing  with  deposits  made  payable  at  death  of  the 
depositor  to  a  named  individual,  the  legislature  has  provided  that, 
"Nothing  in  this  section  shall  impair  the  rights,  if  any,  of  creditors  of 
the  depositor."  This  section  does  not  speak  of  fraud,  nor  does  it  pro- 
vide a  time  element  by  using  the  word  "created."  Under  the  "payable 
at  death"  act,  the  rights  of  the  creditors  to  the  property  of  the  depositor 
shall  not  be  impaired  by  any  provisions  relating  to  the  payment  of  the 
deposit  to  the  depositor,  his  legal  guardian,  or  the  individual  who  is  to 
receive  the  deposit  upon  the  depositor's  death.  The  same  provision  is 
not  made  in  the  trust  deposit  act.  There  the  only  ones  protected  are 

75  Note,  25  N.Y.U.L.Q.  Rev.  626  (1950).  Another  writer  firmly  believes  that  the 
New  Jersey  statute  is  merely  a  statutory  expression  of  the  common  law  rule  against 
fraudulent  conveyances,  Note,  39  Calif.  L.  Rev.  314,  317  (i95i)- 
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creditors  who  are  defrauded  when  the  trust  deposit  is  created.  Upon  the 
death  of  the  depositor,  the  trust  deposit  funds  vest  indefeasibly  in  the 
beneficiary  unless  when  the  deposit  is  made  it  is  a  fraudulent  conveyance. 

There  remains  the  problem  of  whether  the  creditors  may  reach  the 
deposit  during  the  lifetime  of  the  depositor.  We  know  that  the  funds 
in  the  deposit  do  not  vest  indefeasibly  in  the  beneficiary.  However,  they 
apparently  do  vest  subject  to  defeasance  by  withdrawals.  Therefore, 
the  creditors  probably  will  not  be  able  to  reach  the  deposit  during  the 
depositor's  lifetime,  since  all  he  has  is  a  power  of  revocation,  which 
under  ordinary  trust  law  his  creditors  cannot  reach  or  compel  him  to 
exercise,  unless  there  is  a  statute  allowing  creditors  to  reach  property 
subject  to  a  power  of  revocation  in  the  debtor. 

The  debts  which  are  contracted  by  the  deceased  depositor's  estate  for 
the  funeral  and  administration  expenses,  also,  cannot  be  paid  from  the 
deposit.  For  if  the  deposit  could  be  reached  to  pay  these  debts,  that  por- 
tion of  the  deposit  which  would  be  used  would  not  vest  in  the  beneficiary 
or  having  vested  would  be  defeated.  Moreover,  the  theory  which  has 
been  expounded  to  allow  the  funeral  and  administration  expenses  to 
be  paid  from  the  deposit  under  the  tentative  trust  view  will  not  apply 
to  the  trust  deposit  act.  This  theory  is  that  the  presumed  intent  of  the 
depositor  that  the  beneficiary  should  take  the  deposit  upon  the  death  of 
the  depositor  is  rebutted  to  the  extent  that  the  deposit  is  necessary  to 
pay  the  expenses.  The  trust  deposit  act  expressly  states  that  the  intent 
of  the  depositor  is  conclusive. 

F.  Rights  of  Surviving  Spouse  of  Depositor 

The  last  area  of  inquiry  relates  to  the  ability  of  the  surviving  spouse 
to  reach  the  trust  deposit.  The  trust  deposit  act  does  not  have  any 
provision  expressly  referring  to  the  rights  of  the  surviving  spouse. 
There  is  no  section  comparable  to  subsection  C  dealing  with  the  rights 
of  the  depositor's  creditors.  There  is  nothing  to  conflict  with  the  pro- 
vision of  subsection  A (3)  stating  that  the  funds  to  the  credit  of  the 
trust  shall  vest  indefeasibly  in  the  beneficiary.  If  the  surviving  spouse 
were  able  to  reach  this  deposit  upon  the  death  of  the  depositor,  the 
funds  would  be  defeasible  to  that  extent,  and  the  statute  states  that  the 
funds — all  of  the  funds — shall  be  indefeasibly  vested  in  the  beneficiary. 

The  argument  advanced  by  the  Ohio  Supreme  Court^°  to  allow  the 
surviving  spouse  to  reach  the  property  of  a  revocable  trust  which  Ohio 
statutory  law  decrees  is  valid  might  be  used  against  the  New  Jersey 

76  Harris  v.  Harris,  147  O.S.  437,  72  N.E.  2d  378   (i947)- 
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act.  The  argument  may  be  made  that  the  pubHc  policy  of  the  state  pre- 
venting a  person  from  depriving  the  surviving  spouse  of  his  or  her 
statutory  share  prevents  a  person  from  creating  what  would  otherwise 
be  a  valid  trust.  However,  an  argument  based  upon  the  public  policy 
of  the  state  in  protecting  surviving  spouses  would  be  faced  with  the 
fact  that  by  the  trust  deposit  act  the  state  has  shown  that  the  public 
policy  is  to  give  to  the  beneficiary  an  indefeasible  right  to  the  funds  on 
deposit. 

In  summation,  in  the  opinion  of  this  writer,  the  New  Jersey  statute 
provides  that  when  a  person  deposits  his  own  money  in  trust  for  a  named 
beneficiary  and  the  depositor  at  that  time  is  not  acting  as  trustee  by 
virtue  of  a  fiduciary  instrument  the  depositor  gives  to  the  beneficiary,  by 
virtue  of  the  statute,  as  great  an  interest  in  the  deposit  as  the  beneficiary 
would  have  in  property  which  is  the  subject  of  an  ordinary  revocable 
trust  in  favor  of  the  beneficiary.  The  only  interest  which  the  depositor 
retains  is  the  right  to  revoke  the  trust  during  his  lifetime,  and  this 
revocation  is  limited  to  revocation  by  withdrawals.  The  statute  does 
not  provide  for  any  specific  changes  in  other  legal  consequences  which 
flow  from  an  ordinary  revocable  trust  (except  the  defeasance  of  the 
trust  upon  the  death  of  the  beneficiary  before  the  depositor),  but 
rather  appears  to  affirm  the  established  law  concerning  the  consequences 
of  a  revocable  trust.  The  beneficiary  has  a  vested  interest  in  the  deposit 
during  the  lifetime  of  the  depositor  which  is  subject  to  defeasance  only 
by  withdrawals  by  the  depositor  or  by  the  death  of  the  beneficiary  prior 
to  the  depositor,  and  the  beneficiary  has  a  vested  interest  in  the  deposit 
upon  the  death  of  the  depositor  which  is  indefeasible,  notwithstanding 
the  claims  of  the  estate,  the  surviving  spouse,  and  the  creditors. 

VII.  Constitutionality  of  the  Statute 

The  analysis  of  the  New  Jersey  statute  will  not  be  complete  without 
some  reflection  upon  the  constitutionality  of  the  statute.  Two  reasonable 
objections  to  the  constitutionality  of  the  statute  as  it  now  stands  may 
be  raised.  One  of  these  objections  is  that  the  statute  violates  the  Federal 
and  the  New  Jersey  Constitutions'  substantive  due  process  requirements 
and  results  in  unjust  discrimination.'^'^  The  other  objection  is  that  the 
statute  is  unconstitutional  because  of  the  provision  creating  a  conclu- 
sive presumption  of  the  depositor's  intent.  As  will  be  seen  as  the  con- 
stitutionality of  the  statute  is  explored,  the  two  objections  are  very 

77  U.S.  Const.  Amend.  XIV;  N.J.  Const.  Art.  i,  §  i. 
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much  interrelated.  The  interrelation  can  best  be  brought  out  by  begin- 
ning with  the  constitutionality  of  the  conclusive  presumption. 

The  doctrine  is  well  established  both  in  criminal  and  civil  cases  that 
statutory  presumptions  of  evidence  will  be  unconstitutional  if  there  is 
no  reasonable  relationship  between  the  facts  proved  and  the  fact  pre- 
sumed. The  essence  of  the  doctrine  as  supported  by  the  United  States 
Supreme  Court  is  stated  in  the  case  of  Western  &  Atlantic  Railroad 
Company  v.  Henderson.'^  In  holding  unconstitutional  a  statute  providing 
that  a  collision  between  a  railroad  and  another  person  at  a  highway 
grade  crossing  raised  the  rebuttable  presumption  that  the  railroad  was 
negligent  in  each  of  the  particulars  alleged  by  the  plaintiff,  Mr.  Justice 
Butler,  speaking  for  the  whole  court,  said : 

A  statute  creating  a  presumption  that  is  arbitrary,  or  that 
operates  to  deny  a  fair  opportunity  to  repel  it,  violates  the 
due  process  clause  of  the  Fourteenth  Amendment.  Legislative 
fiat  may  not  take  the  place  of  fact  in  the  judicial  determination 
of  issues  involving  life,  liberty  or  property  .... 

The  mere  fact  of  collision  between  a  railway  train  and  a  ve- 
hicle at  a  highway  grade  crossing  furnishes  no  basis  for  any 
inference  as  to  whether  the  accident  was  caused  by  negligence 
of  the  railway  company,  or  of  the  traveler  on  the  highway,  or 
of  both,  or  without  fault  of  anyone."^ 

Obviously,  there  is  very  little  possibility  that  a  statute  creating  a  con- 
clusive presumption  will  be  constitutional  under  this  doctrine.  The 
situation  will  be  rare  when  it  is  reasonable  to  believe  that  because  cer- 
tain facts  are  proved  another  fact  absolutely  must  exist — in  every  case. 
And  the  conclusive  presumption  certainly  denies  a  person  a  fair  oppor- 
tunity to  repel  it.  More  specifically,  there  is  no  reason  for  conclusively 
presuming  that  when  a  person  makes  a  trust  deposit  he  intends  to  create 
a  trust  upon  the  terms  set  out  in  the  New  Jersey  trust  deposit  act.  The 
whole  theory  and  law  of  the  trust  deposit,  up  to  the  time  of  this  act  was 
based  upon  the  fact  that  a  depositor  might  have  made  a  trust  deposit 
for  other  reasons  than  to  create  a  trust.  If  this  doctrine  of  the  consti- 
tutionality of  presumptions  of  evidence  is  applied  to  conclusive  pre- 
sumptions, the  New  Jersey  trust  deposit  act  would  appear  to  be  un- 
constitutional. 

However,  there  is  the  possibility  of  viewing  conclusive  presumptions 
as  substantive  rules  of  law  instead  of  presumptions  of  evidence.  In 
such  a  case,  the  law  of  the  constitutionality  of  presumptions  of  evidence 


7S279  U.S.  639,  49  S.  Ct.  445  (1929)- 
^9  Id.  at  642,  643. 
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will  not  apply.  Some  writers  believe  that  all  conclusive  presumptions  are 
rules  of  substantive  law,  and  their  constitutionality  depends  upon 
whether  the  statute  violates  substantive  due  process. ^°  No  matter  how 
correct  this  view  may  be  in  theory  it  is  not  followed  completely  in 
practice. 

There  are  many  Federal  and  State  cases  in  which  a  conclusive  pre- 
sumption was  regarded  as  a  rule  of  evidence  and  the  statute  was  declared 
unconstitutional  because  the  presumption  constituted  denial  of  due 
process  or  equal  protection  of  the  laws,  or  was  an  usurption  of  powers 
within  the  province  of  the  judiciary.®^  The  United  States  Supreme 
Court  in  Heiner  v.  Donnan  held  unconstitutional  a  United  States  tax 
statute  providing  that  transfers  made  within  two  years  prior  to  the 
death  of  the  deceased  should  be  deemed  and  held  to  have  been  made  in 
contemplation  of  death.®'  The  court  said  that  the  statute : 

.  .  .  constitutes  an  attempt,  by  legislative  fiat,  to  enact  into 
existence  a  fact  which  here  does  not,  and  cannot  be  made  to, 
exist  in  actuality.  .  .  .  This  court  has  held  more  than  once 
that  a  statute  creating  a  presumption  which  operates  to  deny 
a  fair  opportunity  to  rebut  it  violates  the  due  process  clause  of 
the  Fourteenth  Amendment.®^ 

The  same  idea  was  expressed  by  the  Illinois  Supreme  Court  in  the 
case  of  Carolene  Products  Company  v.  McLaughlin}^  In  this  case,  the 
defendant  was  charged  with  violation  of  an  Illinois  statute  providing 
that  a  mixture  of  oil  or  fat  other  than  milk  fat  to  any  milk  or  cream 
constituted  conclusive  evidence  that  the  result  was  an  adulterated  food. 
This  statute  further  provided  that  the  sale  of  such  milk  was  a  fraud. 
The  Illinois  Supreme  Court  in  declaring  the  statute  unconstitutional 
said  that  the  statute  denied  vendors  the  right  of  proof  as  to  the  adultera- 
tion and  fraud  and  so  denied  them  due  process  and  equal  protection.  The 
court  also  stated  that  the  declaration  by  the  legislature  that  this  mixture 
created  an  adulterated  food  and  that  its  sale  was  fraud  invaded  the 
province  of  the  judiciary. 

On  the  other  hand  there  are  decisions  in  which  the  courts  agreed  with 
the  idea  that  the  conclusive  presumption  was  not  a  rule  of  evidence  but 
a  rule  of  substantive  law.  This  approach  to  the  conclusive  presumption 

80  9  Wigmore,  Evidence  (3d  ed.  1940)  §2492;  Rottschaefer,  Constitutional  Law 
(1939)   p.  798. 

SI  For  a  full  list  of  cases  on  the  constitutionality  of  conclusive  presumptions,  see 
162  A.L.R.  516  (1946)  ;  86  A.L.R.  182  (1933)  ;  51  A.L.R.  1149  (1927). 

82285  U.S.  312,  52  S.  Ct.  358  (1932). 

83  Id.  at  329. 

8*365  111.  62,  5  N.E.  2d  447  (1936). 
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is  illustrated  in  Turner  v.  New  York.^'^  Here,  the  statute  provided  that 
when  a  sale  of  land  for  taxes  had  been  recorded  for  two  years,  the 
record  should  be  conclusive  evidence  that  the  sale,  proceedings,  and 
assessments  therewith  were  regular.  The  United  States  Supreme  Court 
held  that  this  was  in  effect  a  statute  of  limitations  not  a  rule  of  evidence. 
As  such,  it  was  not  a  denial  of  due  process  because  the  limitation,  in 
the  court's  opinion,  was  reasonable. 

Another  example  of  this  approach  is  the  case  of  Packard  v.  O'Neil}^ 
In  this  case,  the  constitutionality  of  an  Idaho  statute  was  challenged. 
The  statute  provided  that  any  person  in  a  state  of  intoxication  was 
conclusively  presumed  to  be  unable  to  control  and  operate  a  vehicle  on 
the  highway.  The  Idaho  Supreme  Court  held  that  the  statute  was  not 
a  principle  of  evidence  but  was  enacted  for  the  express  purpose  of 
creating  and  regulating  the  rights  of  persons  traveling  on  public  high- 
ways and,  as  such,  was  constitutional. 

The  courts  in  the  cases  dealing  with  conclusive  presumptions  have 
not  furnished  any  clear  criterion  for  predicting  when  a  statute  contain- 
ing a  conclusive  presumption  will  be  viewed  as  a  rule  of  evidence  instead 
of  a  substantive  rule.  Perhaps  the  courts  in  the  future  will  not  adhere 
to  this  distinction.®^  Nevertheless,  there  is  the  possibility  that  a  conclu- 
sive presumption  will  make  a  statute  unconstitutional.  Because  of  this, 
legislatures  should  refrain  from  enacting  statutes  which  contain  con- 
clusive presumptions.  If  they  wish  to  achieve  a  substantive  effect,  they 
should  say  so. 

But  New  Jersey  did  use  the  conclusive  presumption,  and  the  problem 
is  to  determine  if  the  statute  is  constitutional.  No  cases  in  New  Jersey 
have  been  found  involving  the  constitutionality  of  a  conclusive  presump- 
tion, but  there  are  a  few  cases  in  other  jurisdictions  which  have  decided 
the  constitutionality  of  statutes  making  the  depositor's  intent  conclusive 
in  case  of  a  deposit  in  a  certain  form.  These  statutes  provide  that  a 
deposit  of  money  in  the  names  of  two  individuals  payable  to  either  or 
the  survivor  is  conclusive  evidence  in  any  proceeding  to  which  the  sav- 
ings bank  or  the  survivor  is  a  party  of  the  intention  of  the  depositors 

85 168  U.S.  90,  18  S.  Ct.  38  (1897). 

8^45  Idaho  427,  262  Pac.  881  (1927). 

^"^  In  Morgan,  "Federal  Constitutional  Limitations  Upon  Presumptions  Created  by 
State  Legislation,"  Harvard  Legal  Essays  (1934)  p.  323  at  329-330,  the  view  has  been 
expressed  that  perhaps  it  is  reasonable  for  a  State  Court  to  require  the  legislature  to 
enact  statutes  in  definite  substantive  terms  by  declaring  conclusive  presumptions  un- 
constitutional, but  if  the  State  Court  is  willing  to  view  the  statute  as  substantive,  the 
Supreme  Court  should  do  likewise. 
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to  vest  title  in  the  survivor.*®  In  these  cases,  the  statutes  have  been 
treated  as  substantive  rules  of  law  and  have  been  held  constitutional.®^ 

Interpreted  as  a  substantive  rule  of  law,  the  statutes  provide  that 
after  such  a  deposit  is  made,  upon  the  death  of  one  of  the  depositors, 
the  title  to  the  deposit  is  in  the  other  depositor,  regardless  of  the  actual 
intent  of  the  depositors.  The  courts  believe  that  this  does  not  deprive 
a  person  of  his  property  without  his  consent  because  the  statute  does 
not  apply  unless  the  person  who  made  the  deposit  intended  to  put  the 
deposit  in  the  form  expressed  in  the  statute.  If  he  intended  to  make  this 
type  of  deposit,  although  he  did  not  intend  to  vest  title  in  the  other 
person,  he  did  intentionally  do  an  act  which  would  have  the  legal  con- 
sequences of  vesting  title  in  the  survivor.  And  the  law  is  replete  with 
situations  where  legal  consequences  which  a  person  did  not  intend  as  to 
his  property  flow  from  acts  done  intentionally  by  the  person. 

These  statutes  also  have  been  treated  as  statutes  of  limitations.  By 
the  wording  of  the  statutes,  the  conclusive  presumption  does  not  arise 
until  one  of  the  depositors  is  dead.  During  the  time  when  both  of  the 
depositors  are  alive,  either  one  of  them  has  the  opportunity  to  have 
his  day  in  court  to  prove  that  there  was  no  intent  to  vest  title  in  the 
other,  and  have  the  form  of  the  deposit  changed.  Upon  the  death  of 
one  of  the  depositors,  this  cause  of  action  is  barred,  and  the  courts 
have  decided  that  limiting  the  time  when  the  depositors  could  prove 
their  true  intent  to  the  period  of  time  when  both  are  alive  is  a  reasonable 
limitation."" 

The  theory  of  joint  deposit  cases  applies  to  the  New  Jersey  statute. 
If  the  legislature  had  passed  a  substantive  rule,  it  would  no  doubt  be 
constitutional.  Although  the  statute  could  not  be  deemed  a  statute  of 
limitations  since  it  operates  immediately,  it  does  not  deprive  the  depositor 
of  his  money  without  his  consent.  He  still  must  voluntarily  make  the 
deposit.  If  he  does  not  wish  to  have  any  interest  pass  to  the  beneficiary 
he  should  not  make  the  deposit.  Of  course,  the  statute  does  not  state 
that  it  is  operative  only  when  the  depositor  voluntarily  makes  this  de- 
posit. One  may  argue  that  because  of  this  the  depositor  may  be  deprived 

88  N.Y.  Banking  Law  §  239,  Subdiv.  3 ;  Calif.  General  Laws,  Act  652,  §  15a  (Re- 
pealed in  1949  by  Stat.  1949,  c.  755,  §3450)  ;  Wash.  Rev.  Stat.  Ann.  §3348,  Subdiv.  2. 

89  Hill  V.  Badeljy,  107  Calif.  App.  598,  290  Pac.  637  (1930)  ;  Winner  v.  Carroll,  169 
Wash.  208,  13  P.  2d  450  (1932)  ;  Matter  of  Fenelon,  262  N.Y.  57,  186  N.E.  201  (1933), 
reargued,  262  N.Y.  308,  186  N.E.  794  (1933)  ;  Heiner  v.  Greenwich  Savings  Bank, 
118  Misc.  326,  193  N.Y.  Supp.  291  (1922)  ;  In  Re  Yauch's  Will,  270  App.  Div.  348,  59 
N.Y.  S.  2d  642  (1946). 

9°  Hill  V.  Badeljy,  107  Calif.  App.  598,  290  Pac.  637  (1930).  Heiner  v.  Greenwich 
Savings  Bank,  118  Misc.  326,  193  N.Y.  Supp.  291  (1922). 
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of  his  property  without  his  consent.  He  may  be  forced  or  defrauded 
into  making  the  deposit  in  this  manner,  or  he  may  make  the  deposit 
due  to  a  mistake  on  the  part  of  the  bank,  and  yet,  the  statute  will  apply 
and  the  beneficiary  will  take  some  interest  in  the  property. 

Naturally  if  this  is  the  effect  of  the  statute  it  should  be  declared  un- 
constitutional, but  the  very  fact  that  such  a  strained  interpretation  of 
the  statute  would  make  it  unreasonable  shows  that  the  statute  was  never 
intended  to  operate  in  such  a  manner,  especially  since  the  whole  tenor  of 
the  statute  is  that  the  depositor  is  willingly  and  knowingly  making  the 
deposit  in  this  form. 

However,  the  statute  as  a  substantive  rule  of  law  might  cause  unjust 
discrimination  by  establishing  an  unreasonable  classification.  There  is 
some  authority  for  this  contention  in  the  case  of  Thatcher  v.  Trenton 
Trust  Co.^^  There  the  court  held  that  the  prior  statute  pertaining  to 
trust  deposits  would  be  unconstitutional  if  construed  to  give  the  bene- 
ficiary an  interest  in  the  deposit.  The  court  reasoned  that  under  New 
Jersey  law,  if  the  depositor  had  deposited  the  money  in  the  bank  with 
a  written  declaration  that  she  intended  to  create  a  trust,  "operative  as 
to  possession  and  enjoyment  at  her  death  and  in  the  meantime  revocable 
in  whole  or  in  part  at  her  option,"^^  the  trust  would  be  invalid  because 
it  was  a  testamentary  disposition  that  did  not  meet  the  requirements  of 
the  Statute  of  Wills.  Yet,  if  the  depositor  did  not  make  such  a  declara- 
tion of  intent  but  just  deposited  the  money,  the  deposit  would  give  the 
beneficiary  an  interest.  The  court  felt  that  such  a  discrimination  was 
unreasonable. 

This  contention  of  discrimination  has  no  force  if  the  court  was  mis- 
taken as  to  the  validity  of  a  trust  created  by  a  written  declaration 
whereby  the  settlor  retains  the  right  to  revoke  in  whole  or  in  part 
during  his  life.  Apparently,  the  court  was  mistaken  on  this  point  since 
a  trust  has  been  upheld  in  New  Jersey  as  valid  where  the  settlor,  as 
trustee  also,  reserved  not  only  the  power  to  revoke  the  trust  but  some 
degree  of  control."^  In  other  words.  New  Jersey  does  recognize  ordinary 
revocable  trusts,  and  the  statute  creating  a  revocable  trust  would  not  be 
discrimination. 

Since  the  statute  should  not  violate  due  process  as  a  substantive  rule, 
the  New  Jersey  court  ought  to  be  willing  to  hold  that  this  is  not  a  rule 
of  evidence  but  a  rule  of  substantive  law.  In  the  opinion  of  this  writer, 
the  New  Jersey  statute  is  constitutional.  However,  this  writer  recognizes 

91 119  N.J.  Eq.  408,  182  Atl.  912  (1936). 

92  M  at  414-415- 

92  Savings  Inv.  &  Trust  Co.  v.  Little,  135  N.J.  Eq.  546,  39  A.  2d  392  (1944). 
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that  the  New  Jersey  courts  are  in  no  way  bound  to  reach  the  result  that 
the  statute  is  constitutional,  and  may  easily  declare  it  unconstitutional 
because  it  is  a  rule  of  evidence  providing  for  a  conclusive  presumption. 
In  view  of  the  fact  that  the  New  Jersey  judiciary  has  been  reluctant  to 
uphold  deposits  in  trust  as  giving  an  interest  to  the  beneficiary,  they 
may  well  require  the  legislature  to  re-enact  this  statute  in  more  definite 
substantive  form  before  they  will  even  consider  the  statute's  constitu- 
tionality from  a  substantive  point.  If  the  statute  is  constitutional,  it 
creates  a  legal  relationship  which  has  all  the  attributes  of  a  revocable 
trust.  Is  a  statute  with  such  consequences  desirable? 

VIII.  Conclusions 

Except  for  the  fact  that  the  settlor  (depositor)  is  also  the  trustee, 
the  relationship  created  by  the  New  Jersey  statute  is  no  different  than 
that  created  by  a  revocable  trust.  For  example,  a  revocable  trust  would 
be  created  if  A  transferred  a  sum  of  money  to  T  bank  as  trustee  for  B 
with  the  provisions  that  the  money  be  invested  in  a  savings  account, 
that  the  income  from  the  money  be  accumulated  during  A's  life,  that 
on  A's  death  the  accumulated  income  and  the  corpus  be  paid  to  B,  that 
if  B  died  before  A  the  trust  was  to  terminate  and  the  corpus  and  the 
income  were  to  revert  to  A,  and  that  A  reserved  the  power  to  revoke 
the  trust  in  whole  or  in  part  by  written  notice  to  T. 

On  the  other  hand,  except  for  the  fact  that  the  depositor  may  only 
make  use  of  the  deposit  by  withdrawals,  the  relationship  created  by  the 
New  Jersey  statute  is  still  very  much  like  the  usual  trust  deposit.  Under 
the  usual  trust  deposit,  because  the  depositor  has  retained  as  much 
control  over  the  deposit  as  he  would  have  if  he  had  deposited  it  in  his 
own  name  alone,  some  states  say  the  beneficiary  receives  nothing  and 
others  say  the  beneficiary  only  receives  the  deposit  after  the  claims  of 
the  surviving  spouse  and  the  debts  are  satisfied.  One  may  question  the 
desirability  of  a  statute  which,  because  the  depositor  may  only  affect 
the  deposit  by  withdrawals,  allows  the  beneficiary  to  take  the  deposit 
upon  the  death  of  the  depositor  notwithstanding  the  claims  of  creditors 
and  the  surviving  spouse  of  the  depositor.  After  all,  the  depositor's 
control,  in  actuality,  is  no  less  than  before,  for  if  he  wishes  to  dispose 
of  the  deposit  to  someone  other  than  the  beneficiary  by  will,  assignment, 
gift,  or  otherwise,  he  only  has  to  withdraw  it. 

The  fact  that  the  relationship  created  by  the  New  Jersey  statute — 
ignoring  for  the  moment  any  consideration  of  whether  the  property 
may  be  used  to  pay  the  debts  and  the  surviving  spouse — may  be  analo- 
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gized  to  both  the  ordinary  revocable  trust  and  the  tentative  trust  suggests 
the  very  thin  Hne  that  exists  between  vahd  revocable  trusts,  tentative 
trusts,  and  invahd  revocable  trusts.  Attempted  transfers  are  called  one 
or  the  other,  and  the  consequences  vary  with  what  they  are  called, 
because  of  the  amount  of  control  over  the  property  which  is  retained 
by  the  owner.  If  the  control  is  limited  to  the  power  to  revoke,  the  bene- 
ficiary has  an  existing  interest.  But  in  any  case  where  the  settlor  re- 
serves the  unconditional  power  to  revoke  the  relationship  which  he  has 
attempted  to  establish,  whether  we  say  the  beneficiary  has  an  existing 
interest  or  not,  the  beneficiary  has  no  more  assurance  that  he  will 
receive  the  property  upon  the  death  of  the  settlor  than  he  would  have 
if  he  were  named  a  legatee  in  the  will  of  the  settlor!  Up  to  the  time  of 
his  death,  the  settlor  may  prevent  the  beneficiary  from  taking  the  prop- 
erty as  easily  as  he  could  revoke  his  will. 

And  these  trust  relationships  are  not  the  only  devices  where  this  is 
true.  There  exist  today  other  devices  wherein  the  "beneficiary"  has 
very  little  interest  in  the  property  until  the  death  of  the  person  who 
created  the  device.  Such  things  as  life  insurance  policies,  joint  bank 
accounts,  and  United  States  Government  bonds  payable  upon  death  of 
the  owner  to  a  named  individual  come  readily  to  mind.  Under  some  of 
these  devices,  the  "beneficiary"  does  take  the  property  upon  the  death 
of  the  owner,  and  in  other  instances  the  "beneficiary"  does  not  take  the 
property. 

The  courts  up  to  the  present  time  have  been  deciding  the  problems 
on  the  basis  of  well  established  property  concepts.  If  the  owner  intended 
to  transfer  an  interest,  presently,  to  the  beneficiary  they  will  uphold 
that  intent.  But  in  a  few  instances  they  will  not.  Fortunately,  legislatures 
do  not  have  to  pay  complete  homage  to  established  property  concepts. 
They  may  examine  the  competing  interests  of  various  parties  and  decide 
what  is  best  for  all.  Whenever  a  person  reserves  the  power  to  revoke 
the  interest  which  he  has  transferred  to  the  "beneficiary"  two  basic 
issues  must  be  determined. 

(i)  Should  the  beneficiary  be  allowed  to  take  the  property  or  any 
part  of  the  property  upon  the  death  of  the  owner? 

(2)  If  the  beneficiary  is  allowed  to  take  the  property,  should  the 
property  first  be  subject  to  the  claims  of  the  creditors  and  the  surviving 
spouse  ? 

The  only  reason  for  not  allowing  the  beneficiary  of  these  devices  to 
take  the  property  upon  the  death  of  the  owner  is  that  this  would  be  a 
sanctioning  of  a  testamentary  disposition  without  compliance  with  the 
Statute  of  Wills.  From  a  legislative  viewpoint,  one  does  not  need  to 
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worry  about  the  distinction  between  the  owner's  intent  to  make  a  present 
transfer  or  a  transfer  to  take  effect  upon  his  death.  To  the  courts  this 
is  important  because  they  may  not  uphold  a  transfer  which  clearly  is 
to  take  effect  upon  the  death  of  the  owner  if  it  does  not  comply  with 
the  Statute  of  Wills.  The  legislature  has  declared  that  such  transfers 
are  operative  only  if  they  meet  the  Statute  of  Wills  requirements.  But 
the  legislature  may  allow  such  transfers  to  be  effective  without  meeting 
the  Statute  of  Wills  conditions  if  it  wishes.  To  the  legislature  the  prob- 
lem is  whether  they  should  make  these  transfers  an  exception  to  the 
Statute  of  Wills. 

The  Statute  of  Wills  was  enacted  to  serve  two  purposes:  (i)  To 
guard  against  fraud;  and  (2)  To  insure  that  final  dispositions  of  prop- 
erty are  carefully  and  seriously  made.  The  devices  which  are  in  effect 
actual  transfers  at  death  do  these  two  things  to  a  great  extent.  Cer- 
tainly, they  guard  against  fraud  because  they  all  require  the  signature 
of  the  person  disposing  of  his  property,  and  they  usually  are  effectuated 
in  the  presence  of  other  persons.  However,  there  is  the  possibility  that 
these  devices  will  not  be  as  seriously  made  as  a  will.  The  consultations 
with  an  attorney,  the  securing  of  witnesses,  the  signing  and  acknowledg- 
ments required  in  making  a  will  impress  upon  a  person  that  this  is  a 
solemn  act.  But  these  other  devices  for  the  most  part  may  be  simply  and 
quickly  made.  Yet,  if  there  is  any  length  of  time  between  the  making 
of  these  other  devices  and  the  death  of  the  maker,  there  is  no  need  to 
believe  that  the  property  has  been  disposed  of  at  an  ill-considered  mo- 
ment because  in  all  these  cases  the  maker  until  his  death  may  change 
the  beneficiary  or  destroy  the  device  if  he,  in  moments  of  reflection, 
feels  that  he  acted  hastily. 

There  is  little  reason  why  the  legislatures  should  not  sanction  these 
devices  as  substitutes  for  wills.  This  is  especially  true  since  the  courts 
now  do  sanction  some  of  them  on  the  ground  that  they  are  not  testa- 
mentary dispositions  because  the  beneficiary  has  an  existing  interest. 
If  some  of  these  devices  are  to  be  upheld,  they  all  should  be  upheld.  And 
finally,  there  is  substantial  agreement  among  persons  who  have  discussed 
the  trust  problem,  that  tentative  and  revocable  trusts  should  be  upheld 
as  a  means  of  disposing  of  small  estates  without  the  necessity  of  a  will 
and  administration.^* 

This  brings  us  to  the  second  issue.  Should  the  property  affected  by 
these  devices  be  treated  in  the  same  manner  as  property  passing  under 

9*Larremore,  "Judicial  Legislation  In  New  York,"  14  Yale  LJ.  312  (1905);  9  N. 
Car.  L.  Rev.  13  (1930)  ;  Leapheart,  "The  Trust  As  a  Substitute  For  a  Will,"  78  U.  Pa. 
L.  Rev.  626  (1930). 
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a  will  so  that  the  claims  of  creditors  and  the  surviving  spouse  are  satis- 
fied ?  In  the  opinion  of  this  writer,  the  creditors  and  the  surviving  spouse 
in  certain  circumstances  ought  to  be  able  to  reach  this  property  before 
the  beneficiary  takes  anything.  This  is  true  of  all  of  these  devices, 
including  the  trust  wherein  the  settlor  only  retains  the  right  to  revoke 
it.  This  writer  does  not  wish  to  convey  the  impression  that  he  is  con- 
demning existing  legislation  which  makes  certain  proceeds  exempt  from 
use  to  pay  the  debts  or  liabilities  of  the  deceased  if  the  beneficiary  is 
the  surviving  spouse  or  the  deceased's  children,  such  as  proceeds  from 
life  insurance  policies.  In  determining  whether  property  subject  to 
the  power  of  revocation  should  be  reachable  by  the  creditors  and  the 
surviving  spouse  we  must  start  with  some  well  accepted  policies. 

When  a  person  makes  a  gift  of  his  property  to  another  and  the  gift 
is  not  made  in  violation  of  the  fraudulent  conveyance  laws,  neither  the 
creditors  nor  the  surviving  spouse  may  reach  this  property.  The  major 
reason  for  allowing  a  person  to  give  his  property  away  absolutely,  so 
that  persons  claiming  under  or  through  him  may  not  thereafter  reach  it, 
is  to  encourage  the  free  alienation  of  property.  On  the  other  hand,  when 
a  person  gives  away  his  property  upon  his  death,  the  person  who  takes 
the  property  only  takes  what  is  left  after  the  debts  of  the  deceased  are 
paid  and  after,  in  many  jurisdictions,  the  surviving  spouse  has  been 
provided  for.  The  policy  behind  this  is  also  clear  and  laudatory.  While 
the  deceased  was  alive  he  could  not  defeat  the  claims  of  creditors  by 
giving  away  all  of  his  property.  There  is  no  reason  why  he  should  be 
allowed  to  defeat  those  claims  by  giving  away  all  of  his  property  upon 
his  death.  As  for  the  surviving  spouse  and  children,  the  courts  and  legis- 
latures have  decided  that  they  should  be  preferred  over  other  legatees 
and  distributees  who  are  receiving  a  gratuity. 

In  between  the  absolute  gift  during  the  lifetime  of  the  deceased  and 
the  distribution  upon  his  death,  there  are  the  revocable  trust  and  the 
other  devices.  The  argument  that  the  creditors  of  a  person  who  becomes 
insolvent  may  not  reach  property  which  is  the  subject  of  these  devices 
because  we  wish  to  uphold  the  free  alienation  of  property  and  to  insure 
to  the  beneficiary  who  acquires  the  property  that  he  will  not  later  lose 
it  has  no  force.  There  is  no  free  alienation  of  property  when  the  owner 
reserves  the  power  of  revocation  and  there  certainly  is  no  insurance  to 
the  beneficiary  that  he  will  receive  the  property.  The  beneficiary's  right 
to  the  property  is  subject  to  being  revoked  at  the  whim  and  caprice  of 
the  one  who  created  the  device.  As  a  matter  of  fact,  many  legislatures 
have  realized  that  the  beneficiary  has  no  real  interest  while  the  owner 


520  CURRENT  TRENDS  IN  STATE  LEGISLATION 

retains  the  power  of  revocation  and  have  passed  statutes  allowing  the 
creditors  or  the  surviving  spouse  to  reach  such  property.^^ 

These  statutes  allowing  the  creditors  or  the  spouse  to  reach  the  prop- 
erty which  is  subject  to  a  power  of  revocation  are  absolute.  They  state 
that  the  property  may  be  treated  as  the  property  of  the  one  who  has  the 
power.  Perhaps  there  is  no  need  to  make  them  this  broad.  The  fact  that 
the  person  created  a  trust  or  used  one  of  these  other  devices  wherein  he 
named  a  specific  beneficiary  indicates  that  he  does  not  intend  that  this 
property  be  treated  the  same  as  other  property  which  is  passing  under 
a  will.  Apparently  he  looks  upon  the  beneficiary  as  having  more  of  an 
interest  than  the  legatees  in  his  will.  The  theory  intimated  in  the  tenta- 
tive trust  cases,  that  the  other  assets  should  first  be  used  to  pay  the  debts 
and  the  claim  of  the  surviving  spouse,  ought  to  be  upheld.  The  benefici- 
ary can  be  placed  in  a  preferred  position  to  the  legatees  or  distributees 
of  the  deceased  without  preferring  him  to  the  creditors  of  the  surviving 
spouse. 

A  comprehensive  statute  covering  all  of  these  devices  is  the  ideal 
method  to  settle  the  uncertainty  and  the  discrepancies  which  exist  in 
situations  where  the  creator  of  the  device  reserves  the  power  to  revoke 
the  device."*'  The  statute  should  provide  that  the  creditors  of  the  person 
who  created  the  device  and  who  reserves  the  power  to  revoke  the  interest 
given  to  the  beneficiary  may  reach  the  property  to  satisfy  their  claims. 
And  the  statute  should  provide  (in  jurisdictions  where  the  policy  is  to 
insure  the  spouse  of  a  certain  minimum  portion  of  the  estate  of  the 
deceased)  that  the  surviving  spouse  may  reach  this  property.  There  is  no 
valid  reason  for  protecting  the  beneficiary's  interest  against  these  claims 
any  more  than  there  is  in  protecting  the  interest  which  a  legatee  or 
distributee  has  from  the  claims  of  the  creditors  and  the  surviving  spouse 
of  the  deceased. 

But  the  fact  that  the  person  does  use  a  device  wherein  he  names  a 
specific  person  as  beneficiary  does  indicate  that  the  person  does  want 
the  beneficiary  to  have  some  preference  not  given  to  legatees.  Other- 
wise, he  could  give  the  same  amount  to  the  beneficiary  by  will.  The 
beneficiary  may  reasonably  be  preferred  over  legatees  and  distributees 

95  For  example,  Pa.  Stat.  Ann.  Tit.  20,  §301.11;  N.Y.  Real  Property  Law  §145. 
This  section  has  been  construed  to  apply  to  personal  property  also,  Syracuse  Trust  Co. 
V.  Fuller,  140  Misc.  918,  252  N.Y.  Supp.  90  (1930)  ;  Ohio  Code  Ann.  §8617;  National 
Bankruptcy  Act,  §7o(a)(3). 

9^  The  New  York  Law  Revision  Commission  has  recommended  a  statute  to  cover 
all  these  devices.  In  the  opinion  of  the  Commission,  the  beneficiary  should  be  able 
to  take  the  property  in  all  cases,  but  the  creditors  and  surviving  spouse  have  priority 
on  the  property.  See  N.Y.  Leg.  Doc.  No.  65(M)    (Law  Revision  Commission  1951). 
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of  the  deceased.  This  may  be  accomplished  by  providing  that  the  credit- 
ors and  the  surviving  spouse  may  only  reach  the  property  which  is  to  go 
to  the  beneficiary  after  all  other  assets  have  been  exhausted.  The  same 
should  be  true  for  payment  of  the  funeral  and  administration  expenses 
of  the  deceased. 

In  the  absence  of  any  desire  to  disturb  the  existing  law  on  revocable 
trusts  and  the  other  devices,  legislation  should  be  enacted  to  cover  the 
trust  deposit.  This  is  necessary  for  a  number  of  reasons.  In  the  trust 
deposit  case,  the  problem  of  determining  the  intent  of  the  depositor  is 
more  difficult  than  in  other  cases.  In  the  case  of  the  deposit  payable  on 
death  or  the  bonds  payable  on  death  to  a  named  individual  there  is  clearly 
no  doubt  as  to  the  intent.  And  in  the  case  of  the  revocable  trust  there  is 
usually  an  instrument  which  shows  the  settlor's  intent.  In  the  trust 
deposit  case,  any  number  of  minor  facts  may  persuade  the  court  to 
decide  that  the  depositor  intended  to  create  a  tentative  trust,  a  revocable 
trust,  or  an  irrevocable  trust. 

In  the  trust  deposit  case,  many  variations  of  words  or  actions  by  the 
depositor  may  persuade  a  court  to  decide  that  the  depositor  intended  to 
revoke  the  trust  relationship  but  the  depositor  may  not  have  actually 
intended  to  revoke  the  trust.  And  finally,  the  courts  are  now  struggling 
with  theories  of  fraud  and  presumptions  of  intention  to  decide  whether 
the  debts  of  the  depositor  may  be  paid  from  the  deposit  and  whether 
the  surviving  spouse  may  reach  the  property.  No  one  may  be  sure  what 
rights  they  have  in  a  trust  deposit  until  a  court  actually  passes  upon  the 
deposit  because  prior  cases  being  based  on  particular  facts  and  decided 
on  finely  spun  theories  are  of  little  help  as  guideposts.  The  need  for 
legislation  in  this  field  has  been  stressed  time  and  time  again  !^^ 

The  New  Jersey  trust  deposit  act  is  commendable  for  attempting  to 
bring  some  order  and  equality  to  the  trust  deposit  situation.  Certainly, 
any  state  which  recognizes  revocable  trusts  ought  to  allow  the  beneficiary 
to  take  some  interest  in  the  trust  deposit.  However,  New  Jersey's  han- 
dling of  the  problem  of  the  depositor's  intent  is  open  to  question.  Ob- 
viously, the  conclusive  presumption  should  not  have  been  used.  A  more 
desirable  approach  is  to  simply  enact  a  substantive  rule  or  to  follow  the 
idea  of  the  Maine  and  Connecticut  statutes  and  require  the  depositor 
to  expressly  state  his  intentions.  A  statute  requiring  the  depositor  to 
state  his  intentions  should  provide  that  deposits  in  trust  shall  not  be 
accepted  unless  the  depositor  does  the  following  things.  First,  he  must 
state  whether  he  is  acting  as  trustee  by  virtue  of  a  trust  instrument  or 

9'^  Note  3,  supra. 
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court  order.  Second,  if  he  is  not  acting  under  a  trust  instrument  or 
court  order,  he  must  state  whether  the  beneficiary  is  to  take  an  interest 
on  the  statutory  terms  or  is  to  have  no  interest  in  the  deposit. 

Also,  as  a  matter  of  policy,  the  statute  should  provide  that  the  debts 
of  the  depositor,  during  his  life  and  upon  his  death  should  be  payable 
from  the  deposit  after  the  other  assets  of  the  depositor  have  been  used. 
And  the  surviving  spouse  should  be  able  to  treat  the  deposit  as  a  part 
of  the  depositor's  estate  for  the  purposes  of  computing  the  statutory 
share  but  should  not  be  able  to  reach  the  deposit  until  the  other  assets 
of  the  estate  have  been  exhausted.  However,  regardless  of  which  policy 
is  pursued  in  respect  to  the  rights  of  the  surviving  spouse  and  creditors, 
the  statute  should  clearly  define  those  rights. 

Since  the  beneficiary  is  being  given  a  preferred  interest  as  compared 
to  the  legatees  of  the  depositor,  the  statute,  as  the  New  Jersey  act  does, 
should  limit  the  manner  in  which  the  depositor  may  use  the  deposit. 
Limiting  the  depositor  to  the  right  to  revoke  the  trust  by  and  to  the 
extent  of  withdrawals  seems  desirable. 

A  step  forward  has  been  taken  by  the  New  Jersey  legislature.  Let 
us  hope  that  other  states  follow. 


Recent  Legislation  Designed  to  Eliminate 
Double  Liability 

Wolf  D.  von  Otterstedt* 

I.  Introduction 

When  more  than  one  party  claims  to  be  entitled  to  payment  of  a 
certain  contract  debt,  the  contract  debtor  may  find  himself  in  an  un- 
fortunate predicament.  Even  though  willing  and  able  to  discharge  the 
obligation,  he  acts  at  his  peril  in  choosing  which  one  of  the  claimants 
to  pay.  Having  paid  one,  he  remains  subject  to  multiple  liability  should 
one  or  more  of  the  other  claimants  thereafter  obtain  judgment  on  the 
same  obligation.  Such  a  situation  frequently  confronts  trust  and  in- 
surance companies,  as  well  as  banks,  as  to  money  or  other  specific  prop- 
erty held  by  them.  For  example,  it  is  not  uncommon  for  an  insurance 
company  to  receive  demands  from  two  or  more  persons  for  payment  of 
the  principal  of  a  certain  life  insurance  policy.^  Should  one  of  the  con- 
tenders litigate  his  claim,  the  insurer  faces  a  threat  of  double  liability 
unless  all  interested  parties  are  joined  in  the  one  action.  That  is,  should 
the  first  claimant  obtain  a  judgment,  the  defendant  company  has  no 
assurance  that  others  of  the  claimants  may  not  do  likewise.  The  first 
judgment  would  be  no  bar,  because  it  is  impossible  for  a  court  to  ad- 
judicate the  rights  of  parties  who  are  not  subject  to  its  jurisdiction, 
in  the  sense  of  being  parties  to  the  suit. 

The  difficulty  of  the  contract  debtor's  position  in  such  a  situation 
has  long  been  recognized  by  the  law,  and  for  many  years  the  remedy 
by  interpleader  has  been  established  by  statute^  or  as  a  matter  of  cus- 
tomary practice.  For  instance,  there  is  the  long-standing  procedure  via 
the  Bill  of  Interpleader.^  Such  a  bill  has  the  effect  of  requesting  that  all 
adverse  claimants  be  made  parties  to  the  suit,  and  that  the  competing 
claimants  litigate  the  right  to  payment  among  themselves.  The  contract 

*  Legislative  Analyst,  Legislative  Research  Center,  University  of  Michigan.  Member 
of  the  Michigan  Bar.  LL.B.,  Michigan,  1951. 

1  For  example,  see  Bishop  v.  Fitzgerald  et  al.,  191  Misc.  693,  78  N.Y.  S.  2d  126 
(1947)  in  which  the  court  granted  the  motion  of  the  Aetna  Life  Ins.  Co.  for  orders 
of  notice  and  stay  of  proceedings  under  N.Y.  Civil  Practice  Act  §  S-a. 

2  I  &  2  Wm.  IV,  c.  58  (1831)  ;  N.Y.  Laws  1851,  c.  479. 

2  The  earliest  bill  of  interpleader  in  equity  apparently  appeared  in  1484.  See  Rogers, 
"Historical  Origins  of  Interpleader,"  51  Yale  L.J.  924  (1942). 
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debtor  merely  recognizes  his  liability  and  pays  the  money  into  court; 
he  thereafter  need  not  concern  himself  as  to  which  of  the  rival  litigants 
establishes  the  right  to  receive  the  money. 

The  court,  however,  is  primarily  concerned  with  the  matter  of  secur- 
ing jurisdiction  over  the  persons  of  the  adverse  claimants.  Without 
such  jurisdiction,  the  court  is  powerless  to  conclude  the  matter.  A 
leading  authority  is  New  York  Life  Insurance  Co.  v.  Dunlevy,^  in 
which  the  United  States  Supreme  Court  held,  in  an  interpleader  case, 
that  any  personal  judgment  in  a  state  court  was  void  as  against  a  non- 
resident who  did  not  voluntarily  submit  to  the  state  court's  jurisdiction, 
or  who  was  not  served  with  process  sufficient  to  give  the  court  juris- 
diction over  the  person  of  the  nonresident.  Thus  the  Supreme  Court 
refused  to  recognize  any  substitute  for  the  minimum  requirements  of 
process  necessary  to  confer  personal  jurisdiction  in  an  interpleader 
proceeding  involving  a  contract  debt.^ 

State  courts,  including  the  New  York  Court  of  Appeals,^  have  also 
adopted  the  rule  that  an  interpleader  action  requires  jurisdiction  over 
the  person  when  a  contract  debt  is  involved.  With  respect  to  inter- 
pleader actions,  the  debt  is  not  a  res  and  has  no  situs,  either  at  the 
domicile  of  the  debtor  or  the  creditor.'^  Therefore,  a  contract  debtor 
cannot  successfully,  by  interpleader,  secure  adjudication  of  rights  of 
claimants  over  whom  personal  jurisdiction  may  not  be  secured. 

To  minimize  such  obstacles,  the  New  York  Legislature  has  enacted 
section  51-a  of  the  New  York  Civil  Practice  Act.®  It  was  designed  to 

4 241  U.S.  518,  36  S.  Ct.  613  (1916). 

^  For  a  discussion  of  problems  of  jurisdiction,  see  Perry,  The  Mullane  Doctrine — A 
Reappraisal  of  Statutory  Notice  Requirements,  this  volume. 

^  Hanna  v.  Stedman,  230  N.Y.  326,  130  N.E.  566  (1921)  in  which  the  New  York 
Court  of  Appeals  held  that  interpleader  was  ineffective  where  the  court  did  not  have 
jurisdiction  over  the  person. 

"  Note,  "Protection  of  Resident  Debtors  Against  Adverse  Claims  of  Nonresidents," 
39  Col.  L.  Rev.  1061  (1939).  See  also,  Andrews,  "Situs  of  Intangibles  in  Suits  Against 
Nonresident  Claimants,"  49  Yale  L.J.  241,  254  (1939). 

s  The  original  bill  was  drafted  by  the  Committee  of  Law  Reform  of  the  New  York 
City  Bar  Association.  In  its  comment  upon  the  inadequacy  of  existing  interpleader 
statutes,  the  Committee  explains  that  present  statutes  "do  not  give  complete  protection 
where  one  of  the  claimants  may  not  be  served  with  process  within  the  state."  It  points 
to  four  propositions  which  have  been  established  by  New  York  authority:  "i.  Under 
present  New  York  statutes  there  can  be  no  interpleader  unless  personal  service  is  made 
upon  the  claimants  in  New  York.  2.  An  action  on  motion  of  interpleader  where  the 
subject  matter  is  a  debt,  is  not  an  action  in  rem,  but  is  an  action  in  personam.  3.  A 
judgment  rendered  in  such  an  interpleader  proceeding  where  the  claimant  has  not 
been  served  personally  within  the  jurisdiction,  is  not  entitled  to  full  faith  and  credit. 
4.  A  judgment  rendered  upon  substituted  service  in  an  interpleader  action  where  the 
subject  matter  is  a  debt,  is  not  rendered  after  due  process."  New  York  City  Bar  Asso- 
ciation, Committee  on  State  Legislature,  Bulletin  11,  (1939),  p.  515. 
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remove  some  of  the  difficulties  of  personal  interpleader  in  the  cases 
wherein  the  court  is  unable  to  obtain  personal  jurisdiction  over  an  ad- 
verse claimant.  It  is  the  purpose  of  this  article  to  analyze  the  various 
advantages  of  this  statute,  and  to  point  out  certain  weaknesses  of  the 
procedure  which  it  provides  (some  of  which  may  be  beyond  the  power 
of  any  legislation  to  minimize).  It  is  submitted  that  the  enactment 
makes  an  improvement  in  previous  law,  although  falling  short  of  com- 
plete solution  of  interpleader  difficulties,  and  could  well  be  adopted  by 
other  states. 

Section  51-a  of  the  N.Y.  Civil  Practice  Act  will  hereinafter  simply 
be  referred  to  as  "the  statute."  It  provides  that  the  adverse  claimant  be 
given  notice  by  mail  of  the  pendency  of  an  action  by  another  claimant. 
If  the  adverse  claimant,  after  such  notice  by  mailing,  fails  to  assert  his 
claim  within  the  period  of  one  year,  he  is  thereafter  barred  from  bring- 
ing action  in  New  York."  In  effect,  the  statute  amounts  to  a  short  stat- 
ute of  limitations. 

II.  Historical  Development  of  Recent  New  York 
Legislation 

While  the  problem  of  protecting  stakeholders  and  contract  debtors 
from  double  liability  is  an  old  one,  it  began  to  acquire  a  new  urgency 
in  the  late  1930's  in  this  country.  Political  upheavals  were  taking  place 
on  the  continent  of  Europe;  economic  repercussions  were  soon  felt 
here  as  well  as  elsewhere  throughout  the  world.  Fascism  was  already 
successfully  entrenched  in  both  Italy  and  Spain.  Then  Germany,  driven 
by  the  cry  for  Lehensraiim,  gradually  absorbed  the  Saar  area,  Austria, 
and  finally  Czechoslovakia.  Totalitarian  governments  carried  out 
wholesale  confiscations  of  private  property.  Such  property — the  assets 
of  political  enemies  or  victims  of  racial  persecution,  whether  at  home 
or  exiled  abroad — often  included  moneys  on  deposit  in  banking  houses 
in  America,  and  especially  in  New  York. 

Multiple  claims  against  American  banks  and  insurance  companies 
inevitably  resulted  from  such  seizures.  Typical  was  the  class  of  cases 
wherein  the  victim  of  the  confiscation  program  claimed  as  against  the 
liquidator  of  a  foreign  government. ^°  For  instance,  the  German  Reich 
government  in  1939,  after  the  outbreak  of  hostilities,  appointed  for  the 
occupied  areas  various  curators  and  commissioners.  It  was  the  function 

9  The  statute  may  not  affect  actions  brought  in  other  states,  however  (see  discussion, 
infra). 

10  "Resident  Debtors  and  Double  Liability,"  loi  N.Y.L.J.  No.  89  (April  18,  i939), 
p.  1761,  col.  5. 
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of  the  latter  to  act  as  quasi-fiduciaries  for  certain  corporations  in  the 
occupied  territory.  In  a  number  of  cases,  the  legally  authorized  cor- 
porate officers  accompanied  the  refugee  de  jure  government  in  its  flight 
from  the  country.  Then,  established  in  exile,  such  de  jure  officers  some- 
times sued  to  obtain  the  deposits  in  the  name  of  the  corporation.  Simul- 
taneously, the  representative  of  the  German  Government,  claiming  as 
legal  successor,  or  the  corporate  officers  appointed  under  Nazi  decree, 
contended  for  the  fund.  The  American  business  houses,  upon  whom 
demands  had  been  made  by  competing  claimants,  could  not,  without 
judicial  determination,  ascertain  which  of  the  claimants  was  entitled  to 
payment.  A  bill  of  interpleader  was  obviously  out  of  the  question 
because  it  was  impossible  to  obtain  jurisdiction  over  the  foreign 
claimants. 

As  a  method  of  implementing  the  interpleader  procedure  and  of 
correcting  its  shortcomings  in  those  special  cases,  section  51 -a  of  the 
New  York  Civil  Practice  Act  was  originally  designed  as  a  temporary 
measure;  it  was  limited  to  actions  pending  on  June  8,  1939  or  those 
commenced  by  November  8,  1939."  The  statute  fell  into  semi-obso- 
lescence until  revived  in  1949  when  it  was  made  applicable  to  any  action 
wherein  two  or  more  persons  laid  claim  to  the  same  contract  debt.^^ 
Certainly,  the  rejuvenation  of  section  51-a  was  fully  justified  and 
necessary.  Its  usefulness  today  is  as  great  as  ever.  Since  the  official 
end  of  hostilities  in  1945,  nationalization  and  communization  of  private 
property  in  many  parts  of  the  globe  have  become  commonplace.  There- 
fore, it  is  not  surprising  to  find  that  there  has  been  a  reappearance  of 
cases  similar  to  those  which  prevailed  in  the  late  1930's. 

Both  in  this  country  and  abroad,  the  courts  are  at  present  in  a  gen- 
eral state  of  confusion  on  the  subject  of  extraterritorial  enforcement 
of  foreign  decrees  of  confiscation  or  expropriation,  which  means  that 
stakeholders  are  placed  in  a  very  difficult  position  in  trying  to  determine 
whether  a  claimant  should  be  paid  or  not.  Incidentally,  the  legislation 
involving  exchange  control  has  presented  a  parallel  problem^^  which, 
however,  cannot  be  discussed  here. 

11  N.Y.  Laws  1939,  c.  805. 

12  N.Y.  Laws  1949,  c.  850  which  repealed  original  subdivision  4  and  added  new 
subdivisions  4  and  5. 

13  "The  Legal  Efifects  of  Recognition,"  44  Am.  J.  Int'l  Law  617,  635  (19S0)  ;  Seidl- 
Hohenveldern,  "Extra-Territorial  Effects  of  Confiscation,"  13  Mod.  L.  Rev.  69  (1950)  ; 
Seidl-Hohenveldern,  "Extraterritorial  Effects  of  Confiscations  and  Expropriations," 
49  Mich.  L.R.  851  (1951);  Domke,  "On  The  Extraterritorial  Effect  of  Foreign 
Expropriation  Decrees,"  4  West.  Poli.  Q.  12  (195O  ;  Cabot,  "Exchange  Control  and 
The  Conflict  of  Laws:  An  Unsolved  Puzzle,"  99  U.  of  Pa.  L.  Rev.  476  (1951)  ;  Note, 
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The  recent  New  York  legislation  here  discussed  was  designed  to 
cover  another  kind  of  case.  It  concerns  not  only  those  cases  involving 
foreign  adverse  claimants;  it  also  pertains  to  adverse  claimants  over 
whom  personal  jurisdiction  cannot  be  obtained  in  New  York. 

All  indications  are  that  section  51 -a  of  the  New  York  Civil  Prac- 
tice Act  has  often  functioned  successfully  to  alleviate  the  double  liabil- 
ity threat.  The  act  has  raised  some  legal  problems,  however.  It  is  the 
purpose  of  this  paper  to  analyze  the  manner  in  which  this  procedural 
innovation  has  worked  out  in  practical  application  in  order  to  deter- 
mine whether  the  adoption  of  a  similar  remedy  in  other  states  is 
justified. 

It  is  quite  natural  that  New  York  should  have  been  the  first  state  to 
feel  the  need  of  a  device  of  this  nature,  since  foreign  deposits  and  in- 
vestments are  singularly  concentrated  there.  But  international  and 
interstate  financial  commerce  is  by  no  means  a  monoply  of  the  Empire 
State.  The  commercial  and  border  states  such  as  California,  Michigan, 
Illinois,  and  Texas — not  to  mention  the  list  of  eastern  seaport  states — 
come  in  for  their  share  of  foreign  investments.  They  are  certainly  well 
up  among  the  list  of  jurisdictions  which  may  consider  it  desirable  to 
give  their  businessmen  effective  protection  against  nonresident  adverse 
claimants. 

III.  Operation  of  the  Statute^* 

Assume  that  D,  recognizing  a  contract  indebtedness  of  $5,000,  re- 
fuses to  honor  a  demand  for  payment  by  B,  the  original  contract  credi- 
tor, because  a  second  claim  to  the  contract  debt  has  been  asserted  by 
C  who  relies  upon  an  assignment  of  the  debt  to  C  by  B.  D  is  unable 
to  determine  the  validity  of  the  assignment  and  does  not  wish  to  sub- 
ject himself  to  possible  double  liability  in  the  event  that  he  should  make 
payment  to  the  wrong  party.  D  therefore  waits  until  one  of  the  claim- 
ants sues  him.  Assume  further  that  B  initiates  an  action  against  D  to 
recover  on  the  debt  and  that  D  cannot  use  a  bill  of  interpleader  because 
C  is  a  nonresident  and  cannot  be  made  subject  to  the  jurisdiction  of 

"International  Law,  Giving  Present  Eflfect  to  Acts  of  an  Unrecognized  but  De  Facto 
Government,"  39  Geo.  LJ.  337  (1951). 

1*  The  full  text  of  N.Y.  Civil  Practice  Act,  §  51-a  is  reprinted  as  Appendix  A  of 
this  study.  The  statute  is  analyzed  in  the  followring  publications :  Prashker,  On  New 
York  Practice,  (1947)  p.  334  ff.  and  1950  Supplement,  p.  42  ff. ;  Note,  "Proposed  New 
York  Statutory  Revision,"  24  N.Y.U.L.Q.  Rev.  894  (1949);  Comment,  "Protection 
of  Resident  Debtors  against  Adverse  Claims  of  Nonresidents,"  39  Col.  L.  Rev.  1061 
(1939)  ;  Frumer,  "On  Revising  the  New  York  Interpleader  Statutes,"  25  N.Y.U.L. 
Rev.  TZT,  803  (1950)  ;  Comment,  "Current  Legislation,  The  Statute  of  Limitations  and 
Interpleader,"  14  St.  Johns  L.  Rev.  221   (1939). 
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the  court  in  which  B  has  brought  his  action.  D  has  two  possible  courses 
of  action;  (i)  D  may  seek  removal  of  the  case  to  a  federal  district 
court  so  that  the  Federal  Interpleader  Act  may  be  employed,  or  (2) 
D  may  take  action  under  the  recent  New  York  legislation. 

The  Federal  Interpleader  Act^^  may  be  used  in  those  instances  in 
which  the  sum  involved  exceeds  $500  and  in  which  there  is  the  required 
diversity  of  citizenship  between  the  parties  to  the  action.  If  C  may  be 
served  with  process  anywhere  in  the  United  States,  D  does  not  run  the 
risk  of  double  liability.  The  Federal  Interpleader  Act  allows  district 
courts  to  issue  nationwide  process.^*'  Moreover,  diversity  of  citizenship 
for  purposes  of  interpleader  action  in  the  Federal  Courts  has  been  in- 
terpreted with  due  regard  for  the  peculiar  nature  of  the  proceeding. 
Recognizing  that  the  respective  adverse  claimants  are  the  real  parties 
in  interest,  and  that  the  defendant  is  usually  a  mere  stakeholder,  di- 
versity is  said  to  exist  if  all  claimants^^  or  any  part  of  them  are  of 
different  state  citizenship.^®  The  cases  are  not  so  clear  as  to  whether 
there  is  diversity  of  citizenship  when  the  interpleading  party  is  a 
citizen  of  one  state  and  all  claimants  are  citizens  of  another.^^  How- 
ever, if  the  adverse  claimant  is  a  foreign  national,  the  federal  statute 
is  of  no  avail  unless  the  party  sought  to  be  joined  can  be  served  in  the 
United  States.  If  the  jurisdictional  requirements  of  the  Federal  Inter- 
pleader Act  are  fulfilled,  however,  and  if  all  adverse  claimants  can  be 

15  28  U.S.C.A.  §  1335.  The  Federal  Interpleader  Act  is  reprinted  as  Item  i  in  Appen- 
dix B  of  this  study. 

16  28  U.S.C.A.  §2361.  The  statutory  section  is  reprinted  as  Item  2  in  Appendix  B 
of  this  study. 

1^  Treinies  v.  Sunshine  Mining  Co.,  308  U.S.  66,  60  S.  Ct.  44  (1939)  (rehearing 
denied  in  309  U.S.  693,  60  S.  Ct.  464  (1940))  involved  an  interpleader  proceeding  filed 
by  a  Washington  corporation  to  determine  rights  to  stocks  and  dividends  claimed  by 
a  group  of  Washington  citizens  and  by  a  group  of  Idaho  citizens.  The  court  held  that 
the  real  controversy  was  between  the  adverse  claimants  who  were  of  diverse  citizen- 
ship and  therefore  the  federal  court  had  jurisdiction,  regardless  of  citizenship  of  the 
stakeholder. 

18  Interpleader  proceeding  involving  right  to  proceeds  of  a  life  insurance  policy  held 
to  be  within  the  court's  jurisdiction  where  there  was  diversity  of  citizenship  between 
part  of  the  adverse  claimants  notwithstanding  the  fact  that  there  was  not  complete 
diversity  between  the  claimants  nor  between  the  interpleading  stakeholder  and  all  of 
the  adverse  claimants.  Cramer  et  al.  v.  Phoenix  Mut.  Life  Ins.  Co.  of  Hartford,  Conn., 
et  al.,  91  F.  2d  141  (CCA.  Iowa  1937)  cert,  denied,  302  U.S.  739,  58  S.  Ct.  141, 
rehearing  denied  302  U.S.  778,  58  S.  Ct.  263 ;  see  also  Girard  Trust  Co.  v.  Vance, 
5  F.R.D.  109  (D.C.Pa.  1946)  ;  Rosetti  v  Hill,  162  F.  2d  892,  172  A.L.R.  821  (CCA. 
Cal.  1947)  ;  Blackmer  v.  Mackay,  65  Fed.  Supp.  48  (D.C.N.Y.  1946). 

18  That  the  district  court  has  jurisdiction  even  though  all  adverse  claimants  were 
of  the  same  citizenship  was  held  in  Central  Life  Assur.  Soc.  v.  McGregor,  60  Fed. 
Supp.  578  (D.C  Wash.  1945)  ;  an  affirmative  answer  was  given  because  the  court 
found  diversity  between  the  stakeholder  and  the  adverse  claimants. 
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joined  in  the  action,  D  has  avoided  the  risk  of  double  liabiHty — because 
the  adverse  claimants  must  litigate  the  right  to  the  contract  debt 
among  themselves. 

D  may  also  proceed  under  section  51 -a  of  the  New  York  Civil  Prac- 
tice Act.  The  statute  provides  that  D  may  file  a  motion  requesting  the 
court  to  enter  an  order  which  will  permit  D  to  give  notice  to  the  adverse 
claimant  of  the  pendency  of  the  action  by  B.  If  C's  demand  is  recog- 
nized as  a  "claim,"  the  court  must  issue  the  order  of  notice  of  the  pen- 
dency of  the  action  provided  that:  (a)  the  amount  in  controversy  ex- 
ceeds $50;  (b)  there  is  no  evidence  of  collusion  between  the  litigants, 
and  the  stakeholder  has  no  interest  in  the  outcome  of  the  action;  and 
(c)  it  appears  that  no  personal  service  within  the  state  of  New  York  is 
possible.^'' 

The  purpose  of  the  notice,  to  be  sent  by  registered  mail,  is  to  notify 
the  adverse  claimant  that  an  action  has  been  commenced  to  recover  a 
contract  debt  in  which  he  may  wish  to  assert  some  legal  right,  and  to 
give  such  adverse  claimant  an  opportunity  to  present  his  claim  within 
the  period  of  one  year  from  the  time  of  notice.  The  statute  further 
provides  that  a  copy  of  the  complaint  in  the  action  between  B  and  D 
must  accompany  the  notice.  If  satisfied  with  the  proof  of  mailing  by 
D,  the  court  issues  a  second  order  which  stays  the  proceeding  in  the 
action  brought  by  B  for  the  period  of  one  year.  As  a  further  protection 
for  B,  the  statute  provides  that  D  must  post  a  bond  sufficient  to  protect 
B  during  the  one  year  period,  before  he  may  obtain  a  court  order  for 
notice  to  C. 

If  C  intervenes  in  the  action  after  receipt  of  the  notice,  he  is  joined 
as  a  party  to  the  action  and  the  court  has  personal  jurisdiction,  so  it  is 
possible  for  the  court  to  adjudicate  the  rights  of  all  claimants.  If  C 
should  initiate  an  action  against  D  in  another  court  of  the  state  of 
New  York,  the  actions  by  B  and  C  may  be  consolidated  upon  D's 
motion.  If  C  should  fail  to  assert  his  claim  within  one  year,  C  is  barred 
from  bringing  an  action  on  the  contract  debt  in  the  courts  of  New  York 
against  D.  However,  C  is  not  necessarily  barred  from  bringing  an 

20  Frumer  suggests  that  the  terms  of  the  statute  are  not  co-extensive  with  the  scope 
of  possible  personal  service  under  New  York  statutes.  His  criticism  is  certainly 
justified.  The  statute  now  provides  that,  among  other  requisites,  the  court  must  grant 
an  order  when  "the  said  claimant  cannot,  with  due  diligence,  be  personally  served 
with  process  within  the  state"  (Emphasis  supplied).  Under  New  York  law,  a  resident 
of  the  state  may  now  be  served  personally  outside  the  state  with  the  same  force  and 
effect  as  if  he  had  been  served  within  the  state;  Frumer  therefore  suggests  that  the 
statute  should  read,  "the  said  claimant  who  cannot  be  served  in  such  manner  as  to 
obtain  jurisdiction  over  his  person."  Frumer,  "On  Revising  New  York  Interpleader 
Statutes,"  25  N.Y.U.L.  Rev.  7Z7,  803  (1950). 
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action  in  the  courts  of  other  states  against  D  if  D  may  be  served  with 
process  in  states  other  than  New  York. 

Section  287-f  of  Article  28A  of  the  New  York  Civil  Practice  Act^^ 
provides  a  similar  remedy  where  D  is  in  possession  of  specific  per- 
sonal property  and  two  or  more  persons  claim  interests  in  that  property. 
That  Article,  which  was  enacted  in  1947,^"  and  revised  in  1948,^^  pro- 
vides for  the  giving  of  notice  in  actions  to  recover  specific  personal 
property,  including  certificates  of  stock,  bonds,  notes,  securities,  and 
other  obligations  held  by  a  stakeholder,  when  a  claim  has  been  asserted 
by  a  nonresident  who  cannot  be  served  with  process  in  the  state. 

IV.  Problems  Arising  Under  the  New  York  Statute 

A.  The  Discretionary  Power  of  the  Court  to  Determine  the  Existence 
of  a  "Claim." 

Section  51 -a (2)  of  the  New  York  Civil  Practice  Act  states  in  part: 
.  .  .  The  court  in  which  such  action  is  pending  must  grant 
such  order  where  it  appears  that  a  person  not  a  party  to  the 
action  has  made  claim  against  the  defendant  for  the  said  sum 
of  money  or  a  part  thereof  .  .  .^* 

The  statute,  however,  does  not  specifically  define  the  term  claim,  nor 
does  it  indicate  criteria  as  to  what  showing  shall  constitute  sufficient 
proof  as  to  the  existence  of  a  claim.  That  absence  of  specific  definition 

21  N.Y.  Civil  Practice  Act,  287-f.  When  notice  of  pending  action  may  be  given. 
"When  an  action  has  been  commenced  to  recover  specific  personal  property,  including 
certificates  of  stocks,  bonds,  notes  or  other  securities  or  obligations,  exceeding  fifty 
dollars  in  value,  held  by  the  defendant  within  this  state,  or  to  enforce  a  vested  or 
contingent  interest  therein  or  lien  thereon  and  a  person  not  a  party  to  the  action 
asserts  a  claim  to  the  v^rhole  or  part  of  the  same  specific  property,  or  to  a  right  or 
interest  therein  or  lien  upon  the  whole  or  part  thereof,  which  said  claim  is  adverse  in 
whole  or  in  part  to  the  plaintiff's  claim  and  the  court  wherein  the  action  is  pending  has 
no  jurisdiction  over  the  said  adverse  claimant  to  direct  issuance  of  process  or  if  the  same 
be  issued  it  would  be  without  effect  notwithstanding  that  the  action  seeks  to  have  de- 
clared, enforced,  regulated,  defined  or  limited,  rights  and  interest  therein,  or  liens  upon 
specific  personal  property  within  the  state,  the  defendant  in  the  said  action  may  within 
twenty  days  from  the  date  of  service  upon  him  of  the  complaint  therein  or  if  the  adverse 
claim  shall  not  have  been  made  at  that  time,  within  twenty  days  of  the  date  of  the  re- 
ceipt by  him  of  said  claim,  whichever  shall  occur  later,  make  application  to  the  court  for 
leave  to  give  notice  to  the  said  adverse  claimant  of  the  pending  action  in  like  manner  as 
in  section  fifty-one-a  of  this  act  provided.  Upon  the  granting  of  an  order  so  to  give 
notice  of  the  pending  action,  the  provisions  of  section  fifty-one-a  shall  apply  in  so  far  as 
not  inconsistent  with  the  subject  matter  of  the  action,  or  the  provisions  of  this  article." 
N.Y.  Laws  1948,  c.  752. 

22  N.Y.  Laws  1947,  c.  593. 

23  N.Y.  Laws  1948,  c.  752. 

24  Emphasis  added. 
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of  claim  has  caused  the  courts  considerable  trouble.  In  several  instances 
the  courts  have  refused  to  grant  a  stay,  although  the  facts  as  stated  in 
the  reports  would  seem  to  indicate  that  the  statutory  requirements  had 
been  fulfilled.  An  equivocal  attitude  has  almost  necessarily  developed. 
The  courts  have  felt  compelled  to  exercise  "at  least  some  measure  of 
judgment  and  discretion"  in  deciding  whether  or  not  the  motion  should 
be  granted. ^^  At  the  same  time,  however,  they  have  paid  lip  service  to 
the  rule  that  the  courts  may  not  determine  the  merits  of  the  adverse 
claim  in  the  process  of  ruling  on  the  motion.  It  is  at  least  clear  that  the 
nature  and  type  of  the  claim  has  been  taken  into  consideration  by  the 
courts  in  the  reported  cases.  Where  the  court  is  of  the  opinion  that  the 
third  party's  demand  has  no  legal  justification,  the  statutory  motion  is 
denied  on  the  grounds  that  there  was  in  fact  "no  claim,"  or  that  it 
amounted  to  a  mere  "simulated  claim."  The  paradox,  of  course,  is  that 
— assuming  good  faith — the  defendant  would  have  had  no  reason  to 
make  the  motion  had  it  not  seemed  to  him  that  there  was  sufficient 
substance  to  the  specified  claim  to  justify  joinder  of  the  supposed  claim- 
ant. It  is  difficult  to  see  how  such  predetermination  of  the  claim  does 
not  involve  a  finding  as  to  the  "merits." 

That  the  defendant  has  the  burden  of  demonstrating  to  the  court 
the  existence  of  the  hazard  of  double  liability,  however,  is  clear  from 
three  of  the  most  important  early  decisions  under  the  statute.  In  each 
of  the  cases  the  motion  for  a  stay  was  denied  because  the  alleged  ad- 
verse claimant  did  not,  in  the  opinion  of  the  court,  have  an  enforceable 
right  of  action  in  New  York  courts.  In  Anninger  v.  Hohenherg,^^  the 
defendant  was  a  bank,  and  the  plaintiff  was  the  victim  of  a  confiscatory 
decree.  The  bank  had  been  notified  by  a  representative  of  the  German 
Reich,  during  the  pendency  of  the  action,  that  the  assets  which  plaintiff 
sought  had  been  confiscated  by  order  of  the  German  Government.  It 
claimed  that  title  to  the  contested  funds  had  therefore  vested  in  the 
German  Reich  by  operation  of  law. 

In  two  other  bank  cases,  Amstelbank  v.  Gimranty  Trust  Co.~''  and 
Lederfabriek  v.  Chase  National  Bank,-^  the  plaintiffs  were  alleged 
Dutch  corporations.  Notice  to  the  defendants  had  been  given  by  the 
Reich  Commissioner  for  the  Netherlands  to  the  effect  that  such  Com- 
mission had  become  successor  fiduciary  to  the  Dutch  corporation  funds 

25  Anninger  v.  Hohenberg,  172  Misc.  1046,  18  N.Y.  S.  2d  499  (1939) 

26  Supra,  note  25. 

27  Amstelbank,  N.V.  v.  Guaranty  Trust  Co.,  177  Misc.  548,  31  N.Y.  S.  2d  194  (1941). 

28  Koninklijke  Lederfabriek  "Oisterwijk,"  N.V.  v.  Chase  National  Bank,  177  Misc. 
186,  30  N.Y.  S.  2d  518  (1941). 
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by  operation  of  law.  The  plaintiffs  were  actually  corporate  officers  in 
exile,  acting  under  the  authority  of  the  Dutch  Government  located  in 
London.  The  Reich  claimants  were  actually  a  second  group  of  asserted 
corporate  officers,  appointed  by  the  Reich  Commission  as  legal  repre- 
sentatives of  the  company  by  virtue  of  an  occupation  decree. 

In  each  of  those  cases  the  New  York  courts  refused  to  concede  that 
claims,  for  the  purpose  of  the  statutory  motion,  existed.  The  reasons 
given  included :  ( i )  the  fact  that  the  United  States  had  not  recognized 
Germany  as  a  lawfully  existing  government  in  the  occupied  areas;  (2) 
the  policy  of  the  State  of  New  York,  as  reflected  in  various  other  of  its 
statutes,  of  refusing  to  give  any  credit  to  claims  authorized  or  origi- 
nated by  non-recognized  governments  of  occupied  territories ;"''  (3) 
the  corollary  policy  of  New  York,  to  ignore  communization  or  con- 
fiscation of  private  property  ordered  by  decrees  of  foreign  govern- 
ments if  the  property  sought  to  be  appropriated  or  reached  by  the 
foreign  government  was  located  in  that  state  i^"  and  (4)  the  authority 
of  an  Executive  Order  of  the  President  of  the  United  States — estab- 
lishing a  policy  of  the  United  States,  binding  upon  the  courts — pro- 
hibiting any  attempt  to  defeat  the  title  of  the  deposit-owner  of  record. ^^ 

The  results  of  those  three  early  cases  might  seem  to  make  the  defend- 
ant's burden  of  proving  the  existence  of  a  valid  claim  to  be  a  heavy  one. 
Yet  on  the  particular  facts  which  were  present,  the  courts  were  perhaps 
justified  in  their  conclusions  that  such  demands  could  not  be  considered 
"claims"  under  the  statute.  On  the  other  hand,  the  Court  in  1939,  said: 

.  .  .  there  is  no  requirement,  express  or  implied,  in  the  pro- 
visions of  section   51-a  that   foreign  claims  be  meritorious 
ones  or  that  they  be  shown  to  have  a  reasonable  basis  .  .  . 
[and  therefore]   .  .  .  the  section  may  not  be  qualified  by 
reading  into  it  such  requirement.^" 

29  New  York  Banking  Law  §134,  subdiv.  7(a)  provides  that  "a  bank  or  trust 
company  need  not  recognize  or  give  any  effect  to  (i)  any  claim  to  a  deposit  of  cash 
or  securities  standing  on  its  books  to  the  credit  of,  or  held  by  it  for  the  account  of, 
any  corporation,  firm  or  association  in  occupied  territory.  .  .  ." 

soSokoloff  V.  National  City  Bank,  239  N.Y.  158;  Petrogradsky  M.K.  Bank  v. 
National  City  Bank,  253  N.Y.  23 ;  James  &  Co.  v.  Second  Russian  Ins.  Co.,  239  N.Y. 
248.  Judge  Pecora,  in  deciding  the  Amstelbank  case,  supra  note  27,  justifies  his  denial 
of  the  motion  by  stating  that  section  134  of  the  N.Y.  Banking  Law  would  "undoubtedly 
protect  the  defendant  from  any  risk  of  double  payment,  since  the  law  categorically 
states  that  the  defendant  need  not  recognize  institutions  and  claims  emanating  from 
occupied  territories." 

31  Executive  Order  No.  8389,  April  10,  1940;  and  54  U.S.  Statutes  at  Large  179; 
U.S.  Code,  title  12  §  95a. 

32Krafft  v.  Steiner,  Inc.,  102  N. Y.L.J.  No.  116  (Nov.  18,  1939)  p.  1694,  where,  with 
facts  substantially  similar  to  those  in  Anninger  v.  Hohenberg,  the  court  granted  the 
motion. 


DOUBLE  LIABILITY  533 

In  the  Dutch  corporation  cases,  certain  significant  observations  were 
made  by  the  courts ;  as  will  be  seen,  amendments  of  the  act  soon  fol- 
lowed. In  both  instances,  the  courts  felt  it  necessary  to  note  that  there 
was  no  dispute  between  different  entities,  and  that  the  question  was 
simply  one  of  deciding  which  of  two  competing  agents  was  entitled  to 
the  fund.  Plaintiffs  and  adverse  claimants  alike  asserted  themselves  as 
being  the  only  authorized  representatives  of  the  corporation,  to  the 
exclusion  of  the  others.  In  the  Lederfabriek  case.  Judge  Walter  drew 
a  direct  analogy  to  the  prerequisites  for  an  interpleader  action,  and 
contended  that : 

...  it  has  never  before  been  asserted  that  a  dispute  as  to 
what  individuals  are  authorized  to  act  for  a  corporation  pre- 
sents a  case  for  interpleader  when  a  debt  due  to  that  corpora- 
tion is  sought  to  be  recovered.  .  .  .^^ 

The  opinion  implied  that  the  court  always  feels  free  to  make  a  de- 
termination of  the  merits  on  the  issue  of  agency  before  granting  an 
order  of  notice  and  stay.  That  view,  in  effect,  purported  to  withdraw 
a  large  class  of  cases  from  the  sphere  of  influence  of  the  statute.  It  was 
not  long,  however,  until  the  legislature  added  to  the  statute  two  new 
sections  designed  to  cover  the  cases  of  competing  demands  by  rival 
agents.^*  The  amendment  provided  that  where  adverse  claims  were 
made  by  two  or  more  persons,  each  claiming  to  be  the  exclusive  and 
authorized  agent  of  the  same  principal  for  the  purpose  of  enforcing 
the  claim,  every  such  person  asserting  claims  would  be  considered  an 
adverse  claimant. ^^  Moreover,  the  amendments  provided  that  a  person 
other  than  the  plaintiff  in  the  action  may  be  treated  as  an  adverse 
claimant  for  purposes  of  the  action  if  such  other  person  appears  to  have 
the  exclusive  right  to  enforce  the  claim  insofar  as  the  records  and  books 
of  the  contract  debtor  indicates  such  ownership.^** 

As  to  the  form  of  the  claim,  however,  the  statute  makes  no  specifica- 
tion. For  example,  in  Suares  v.  Metropolitan  Life  Ins.  Co.,  the  defend- 
ant had  received  notice  of  the  adverse  claim  in  most  indirect  fashion.^^ 
The  insured  had  been  married  twice;  the  second  wife  resided  in  New 
York  and  was  the  plaintiff  in  the  action.  The  first  wife,  who  lived  in 
Venezuela,  in  some  manner  received  information  leading  her  to  believe 
that  her  deceased  ex-husband,  under  suspicious  circumstances,  had 
made  a  change  of  beneficiaries  on  his  deathbed.  That  first  wife  then 

^^  Supra,  note  28. 

34  N.Y.  Laws  1949,  c.  850. 

35  N.Y.C.P.A.,  §  51-a,  subdiv.  4. 

36  N.Y.C.P.A.,  §  51-a,  subdiv.  5. 

3'Suarez  v.  Metropolitan  Life  Ins.  Co.,  180  Misc.  537,  45  N.Y.  S.  2d  175  (1943)- 
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wrote  to  a  friend  in  New  York  stating  the  belief  that  she  was  entitled 
to  the  proceeds  of  the  insurance  policy  in  which  the  second  wife  had, 
immediately  prior  to  the  death  of  the  insured,  been  named  beneficiary. 
The  friend  presented  the  letter  to  the  defendant  insurance  company, 
and  the  court,  on  the  basis  of  that  letter  alone,  granted  an  order  for 
notice  and  stay. 

The  Suares  case  would  indicate  that  the  manner  in  which  the  defend- 
ant receives  notice  of  a  possible  adverse  claim  is  not  particularly  im- 
portant. A  test  as  to  the  plausibility  of  the  claim  is  applied,  however. 
Such  tendencies  as  there  are  seem  to  favor  the  debtor  who  is  in  honest 
doubt  as  to  which  of  several  alleged  creditors  is  entitled  to  payment. 
One  court  has  stated  that  it  would  resolve  any  doubt 

...  in  favor  of  the  debtor  and  grant  him  protection  afforded 
by  the  statute  even  though  at  some  later  time  it  appears  that 
some  of  the  claims  are  in  fact  groundless  either  in  fact  or  in 
law.^® 

From  the  legislative  history  of  the  statute  there  are  indications  that 
the  weight  of  the  burden  which  the  courts  have  placed  upon  the  de- 
fendant as  to  showing  the  existence  of  another  "claim"  is  much  greater 
than  the  legislature  contemplated.  The  Committee  on  Law  Reform  of 
the  New  York  City  Bar  Association,  which  prepared  the  original  stat- 
ute, observed  in  its  report  to  the  legislature  that 

...  in  many  cases  the  right  of  the  person  with  whom  Amer- 
ican business  men  have  done  business  to  collect  these  debts 
or  obligations  in  the  United  States  is  disputed  by  some  other 
claimant,  usually  a  foreign  claimant.  .  .  .  He  may  claim 
under  an  assignment  or  by  operation  of  law.^'' 

In  concluding  its  report  the  Committee  urged  action  without  delay 
and  pointed  to  a  specific  case  which  the  Committee  thought  was  a  good 
example  of  the  type  of  claim  against  which  the  statute  was  designed  to 
offer  protection.  The  case  referred  to  was  Stern  v.  S.  S.  Steiner*°  in 

88  Osborne  v.  Banco  Aleman-Antioqueno  et  al.,  176  Misc.  664,  29  N.Y.  S.  2d  236 
(1941).  The  court  despite  the  dictum  here  cited,  refused  to  grant  the  motion  because 
the  adverse  claim  had  been  made  by  an  agent  whose  authority  had  allegedly  been 
revoked  and  the  court  found  no  indication  that  the  plaintiff  v^as  not  entitled  to  the 
money. 

39  New  York  City  Bar  Association,  Committee  on  State  Legislature,   Bulletin   11 

(1939),  P-  519  ff. 

*o  Stern  v.  Steiner,  Inc.,  lOi  N.Y.L.J.  No.  91  (April  20,  1939)  p.  1810  in  which  the 
plaintiffs  submitted  an  affidavit  of  an  experienced  German  lawyer  who  certified  that 
under  the  laws  of  Germany  the  Kommissar  does  not  succeed  to  any  of  the  rights, 
property,  or  assets  of  the  plaintiffs  outside  the  territorial  confines  of  Germany.  The 
mere  presence  of  such  an  adverse  claim  was  not  considered  to  be  sufficient  to  defeat 
the  plaintiff's  right  to  judgment. 
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which  the  facts  were  substantially  similar  to  those  in  Anninger  v. 
Hohenherg.^^  That  is,  the  adverse  claim  arose  by  operation  of  law  and 
was  asserted  by  the  Commissioner  of  the  German  Reich  as  successor 
to  property  in  occupied  Czechoslovakia.  The  Committee  concluded  that 
"the  bill  would  effectively  remedy  the  dangerous  double  liability  in- 
herent in  such  situations."*-  Yet,  in  the  three  principal  cases  which 
have  previously  been  discussed  the  contract  debtor  was  denied  relief 
when  he  attempted  to  invoke  the  provisions  of  the  statute  to  protect 
himself  against  the  risk  of  double  liability. '^^  While  one  may  recognize 
that  the  courts  may  well  have  been  entirely  correct  in  believing  the 
danger  of  double  liability  to  be  non-existent  in  those  cases,  the  fact  re- 
mains that  the  statute  itself  does  not  make  a  distinction  between  claims 
which  are  acceptable  by  the  usual  standards  and  claims  stemming  from 
property  acquisition  methods  foreign  to  our  sense  of  justice. 

Since  the  amendment  of  the  statute  to  include  specifically  the  cases 
where  there  are  claims  by  persons  claiming  as  agents,**  the  dicta  of  a 
number  of  prior  decisions  no  longer  affects  the  operation  of  the  statute.*^ 
But  the  question  of  whether  or  not  those  amendments  intended  the 
statute  to  be  given  liberal  interpretation  remains  unanswered.  In  other 
words,  there  is  no  authority  under  the  statute  as  amended  as  to  whether 
the  court  may  require  at  least  some  showing  of  merit  in  an  adverse 
claim.  The  basic  legislative  policy  was  reiterated  by  the  Committee  on 
State  Legislation  in  its  comment  on  the  proposed  amendments  of  1949. 
The  Committee  said : 

.  .  .  section  51 -a  was  enacted  in  1939  on  the  recommendation 
of  the  Law  Reform  Committee  of  this  Association.  Its  pur- 
pose was  to  provide  a  measure  of  protection  against  the  haz- 
ard of  double  liability  where  jurisdictional  difficulties  had  pre- 
viously made  impossible  a  complete  determination  of  the  con- 
troversy. This  hazard  has  been  multiplied  as  a  result  of  World 
War  II  because  of  the  liquidation  of  the  business  and  assets  of 
refugees  by  foreign  government.  Many  claims  have  been  made 
both  by  the  refugees  and  by  the  foreign  liquidators  against 
resident  businessmen,  banks  and  insurance  companies  for 
moneys  deposited  with  them.** 

41  Supra,  note  25. 

42  Supra,  note  39. 

43  Anninger  v.  Hohenberg,  supra,  note  25 ;  Amstelbank,  N.V.  v.  Guaranty  Trust 
Co.,  supra  note  27;  Koninklijke  Lederfabriek  v.  Chase  National  Bank,  supra  note  28. 

44N.Y.C.P.A.  §5i-a,  subdiv.  4. 

45  Osborne  v.  Banco  Aleman-Antioqueno  et  al.,  176  Misc.  664,  29  N.Y.  S.  2d  236 
(1941)  and  cases  cited  supra,  note  43. 

46  New  York  City  Bar  Association,  Committee  on  State  Legislation,  Bulletin  7 
(1949)  p.  413  ff. 
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Some  change  of  attitude  in  the  position  of  the  courts  may  be  indi- 
cated by  the  latest  reported  decision  under  the  statute,  wherein  the  court 
emphasized  the  mandatory  language  of  the  statute  and  afforded  the  de- 
fendant relief  against  double  liability.*^  In  that  case  the  representative 
of  the  British  Government  relied  on  the  British  Exchange  Control  Act 
of  1947*^  which  allowed  the  British  Government  to  control  the  foreign 
assets  of  British  subjects.  The  court  did  not  even  question  the  existence 
of  the  adverse  claim  by  the  depositor. 

In  the  last  mentioned  case,  had  the  depositor  initiated  the  action,  the 
facts  would  have  been  more  similar  to  the  situation  existing  in  those 
cases  involving  the  effects  of  confiscation  decrees  of  the  German  Gov- 
ernment. Such  a  case  would  have  raised  the  question  which  the  statute 
leaves  unanswered :  Must  the  debtor  prove  that  the  adverse  claim  is 
legally  enforceable  under  state  law  or  may  he  merely  show  that  there  is 
some  plausible  legal  argument  which  might  leave  the  debtor  exposed  to 
the  danger  of  double  liability? 

There  is  authority  to  the  effect  that  state  courts  are  bound  by  national 
foreign  policy  involving  recognition  of  foreign  governments,*®  but  it 
does  not  necessarily  follow  that  a  state  court  must  enforce  rights  arising 
under  the  laws  of  a  foreign  government  simply  because  the  latter  is  a 
de  jure  government.  Enforcement  of  changes  in  property  ownership  is 
no  less  extraterritorial  when  the  decree  affecting  ownership  is  issued  by 
a  recognized  government  than  when  issued  by  a  non-recognized  govern- 
ment. Unless  state  policy  with  regard  to  enforcement  of  foreign-created 
rights  interferes  in  some  way  with  the  power  of  the  federal  government 
to  conduct  foreign  affairs,  the  state  courts  remain  free  to  refuse  en- 
forcement if  the  claim  is  of  a  nature  not  consistent  with  public  policy.^" 
It  is  entirely  possible,  therefore,  that  a  foreign  claim  would  be  recognized 
as  adverse  for  purposes  of  section  51 -a  simply  by  virtue  of  the  fact  that 
the  decree  which  gave  rise  to  the  claim  was  issued  by  a  recognized 
government.  However,  this  does  not  mean  that  the  claim  will  be  enforced 

4''  The  Solicitor  For  The  Affairs  of  His  Majesty's  Treasury  v.  Bankers  Trust 
Company,  197  Misc.  381,  94  N.Y.  S.  2d  658  (1949)  ;  motion  by  intervenor  denied  in 
198  Misc.  751,  100  N.Y.  S.  2d  131  (1950)  ;  motion  to  strike  answer  of  D  denied  in 
104  N.Y.  S.  2d  639  (1951). 

48  10  &  II  Geo.  VI.,  ch.  14. 

49  U.S.  V.  Pink,  315  U.S.  203,  62  S.  Ct.  552  (1942)  ;  United  States  v.  Belmont,  301 
U.S.  324,  57  S.  Ct.  758  (1937)  ;  Note,  "Extraterritorial  Effect  of  Confiscatory  Decrees," 
49  Yale  L.J.  324  (1939). 

50 /m,  re  Mason's  Estate,  194  Misc.  308,  86  N.Y.  S.  2d  232  (1948)  ;  Barnes  v.  United 
Steel  Works  Corp.,  11  N.Y.  S.  2d  161  (1939)  ;  see  Weiden,  "Foreign  Exchange  Restric- 
tions," 16  N.Y.U.L.Q.  Rev.  559  (1939)  ;  Cabot,  supra  note  13  at  482. 
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by  a  state  court.  The  validity  of  the  claim  may  always  be  contested  in 
the  actual  trial  on  the  merits  of  the  claim. 

The  importance  of  providing  a  standard  for  determining  what  is  a 
prima  facie  adverse  claim  for  purposes  of  section  51 -a  thus  becomes 
apparent.  Under  previous  law,  the  courts  of  New  York  have  made  this 
decision.  The  legislative  history  of  the  statute  does  not  indicate  that 
such  judicial  criteria-making  was  contemplated.  It  became  unavoidable, 
however,  due  to  failure  to  define  the  term  claim  in  the  statute.  The  fact 
that  the  legislature  failed  to  deal  with  the  problem  of  the  definition  of  a 
claim  when  considering  the  1949  amendments  may  have  meaning. 
Stated  otherwise,  if  such  omission  has  any  meaning,  it  is  that  the  legis- 
lature believed  that  the  courts  should  continue  to  exercise  some  dis- 
cretion in  determining  the  existence  of  an  adverse  claim. 

Nonetheless,  it  may  be  desirable  to  provide  a  statutory  definition  in 
order  to  make  the  statute  more  self-contained  and  less  indefinite.  The 
creation  of  a  criterion  or  standard  would  not  be  a  simple  matter.  To 
make  one  which  would  fit  all  types  of  cases  might  require  undesirable 
generality  of  definition.  Definitions  related  to  particular  kinds  of  cases, 
however,  might  be  achieved. 

In  cases  involving  foreign  governments,  for  instance,  recognition  of 
claims  might  by  statute  conceivably  be  made  to  depend  upon  United 
States  State  Department  policy.  That  is,  the  court  might  be  given  the 
power  to  dismiss  the  motion  for  a  stay  of  proceedings  if  the  asserted 
claim  arose  by  virtue  of  decrees  issued  by  a  non-recognized  government. 
Use  of  the  term  non-recognised,  in  its  general  meaning,  implies  that  the 
given  foreign  governing  body  is  not  recognized  as  a  de  jure  govern- 
ment by  the  United  States — that  its  existence  as  the  duly  constituted 
authority  is  not  recognized. 

Examination  of  such  touchstone  reveals  its  impracticality.  Recogni- 
tion, in  the  first  place,  is  a  merely  relative  term ;  the  United  States  not 
infrequently  recognizes  the  government  of  a  foreign  nation  for  limited 
purposes  only,  as  e.g.,  the  Bonn  government  of  Western  Germany. 
Thus,  question  would  be  raised  in  every  case  where  the  State  Depart- 
ment certification  was  not  unequivocal — yet  it  is  in  the  very  class  of 
cases  where  no  unqualified  recognition  is  expectable  that  the  adverse 
claim  cases  are  most  likely  to  arise. 

Another  unfeasible  factor  as  to  the  certification  criterion  is  the  time 
element.  The  handling  of  foreign  affairs  involving  recognition  of 
foreign  governments  is  not  only  delicate  but  complicated.  Much  time 
might  elapse  between  a  request  for  ruling  as  to  United  States  policy 
toward  a  certain  foreign  government  and  receipt  by  the  court  of  a 
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definite  answer  from  the  State  Department.  It  would  not  make  for 
efficient  disposition  of  cases  to  have  their  disposition  dependent  upon  a 
government  ruling  which  might  involve  inordinate  delay. 

The  positive  certification  approach,  however,  may  be  simply  the 
wrong  way  of  looking  at  the  matter.  A  choice  of  two  practicable  tests 
might  emerge  were  one  to  view  the  other  side  of  the  picture.  Suppose 
that  the  legislature  were  to  provide  that  the  court  shall  not  rule  favorably 
where : 

a)  the  claim  is  based  on  a  foreign  confiscatory  decree 

b)  and  such  decree  is  that  of  a  government  which  has  been  definitely 
refused  recognition  by  the  United  States  Government. 

Another  solution  would  be  for  the  legislature  to  exclude,  in  the  same 
fashion,  claims  emanating  from  territories  occupied  by  forces  which 
are  not  those  of  the  legally  constituted  government  of  the  territory. 
Such  standard  is  quite  comparable  to  that  of  the  New  York  Banking 
Law,  which  provides  that : 

...  a  bank  or  trust  company  need  not  recognize  or  give  any 
effect  to 

(i)  any  claim  to  a  deposit  of  cash  or  securities  standing  on 
its  books  to  the  credit  of,  or  held  by  it  for  the  account  of,  any 
corporation,  firm  or  association  in  occupied  territory.  .  .  ." 

If  the  statute  were  amended  to  exclude  such  claims,  the  court  would 
be  able  to  dismiss  motions  based  upon  demands  similar  to  those  involv- 
ing the  occupation  decrees  of  the  German  Government.  On  the  other 
hand,  the  court  would  be  required  to  grant  the  motion  were  the  claim 
based  upon  a  foreign  exchange  control  decree,  or  a  foregin  decree  of 
expropriation — provided  only  that  there  be  some  doubt  as  to  such 
mandate's  prima  facie  invalidity.  Where  it  appears  that  the  expro- 
priation might  have  involved  adequate  compensation  by  the  foreign 
government — and  thus  be  subject  to  recognition  and  extraterritorial 
enforcement  in  the  courts  of  the  United  States^^ — the  claim  should  be 
regarded  as  adverse  for  the  purposes  of  section  51 -a. 

51  N.Y.  Banking  Law,  §  134(7)  (a).  See  Hozova  v.  Guaranty  Trust  Co.  of  N.Y.,  66 
N.Y.  S.  2d  875  (1946)  ;  Leeds  v.  Guaranty  Trust  Co.  of  N.Y.,  193  Misc.  681,  85  N.Y. 
S.  2d  70  (1948)  ;  Community  Volunteer  Fire  Co.  of  Nimmonsburg  v.  City  Nat.  Bank 
of  Binghamton,  171  Misc.  1027,  14  N.Y.  S.  2d  306  (i939)  ;  Solicitor  v.  Bankers  Trust 
Co.,  supra  note  47.  The  term  "occupied  territory"  probably  had  a  definite  meaning  in  1941 
when  the  statute  was  enacted.  It  was  aimed  directly  at  the  occupation  by  force  of  the 
Axis  powers.  Today  the  term  without  further  definition  is  somewhat  ambiguous.  The 
Soviet  Union  has  "occupied"  a  number  of  areas.  The  United  Nations  Forces  have 
"occupied"  certain  areas.  What  of  the  occupation  decrees  issued  by  the  British,  French, 
or  American  Commissioners  in  "occupied"  Germany? 

52  See  supra  note  13. 
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The  alternatives  last  mentioned  are  merely  partial  solutions ;  at  best 
they  would  merely  solve  certain  kinds  of  cases.  One  must  consider  that 
the  current  solution,  the  conservative  one  of  leaving  the  matter  to  the 
discretion  of  the  courts,  has  not  proved  unsuccessful.  Until  a  completely 
satisfactory  definition  of  claim  can  be  predetermined  by  the  legislature, 
there  is  no  rational  sanction  for  legislative  experimentation.  Yet  one 
weakness  remains — the  discretionary  power  of  the  courts  in  ruling  on 
claims  is  one  not  set  out  in  the  statute ;  it  is  merely  a  power  which  the 
courts  have  assumed  by  their  own  definition  of  the  language  of  the  act. 
Therefore,  it  would  seem  advisable  for  any  legislature,  in  planning 
similar  legislation,  to  anticipate  that  problem.  It  should  consider  the 
wisdom  of  expressly  stating  in  the  proposed  act  that  the  court  shall 
exercise  discretion,  when  a  motion  is  made  under  the  statute,  as  to 
whether  a  claim  exists. 

B.  Defendant's  Burden  of  Proof 

A  second  major  difficulty  of  the  New  York  statute  is  that  it  does  not 
blueprint  the  technical  requirements  which  defendant's  showing  must 
meet.  In  particular,  it  does  not  mention  the  extent  to  which  he  must 
make  proof  of  adverse  claims  before  obtaining  an  order  of  stay. 

If  the  courts  are  to  exercise  discretion  in  determining  the  existence 
of  a  claim,  it  necessarily  follows  that  the  defendant  must  sustain  some 
burden  of  proof  in  respect  to  his  allegation  that  such  claim  exists.  If 
defendants  were  permitted  to  tie  up  pending  actions  by  merely  men- 
tioning some  possible  contingent  claim,  plaintiffs  would  be  unfairly 
prejudiced.  Defendants  would  be  tempted  to  make  specious  allegations 
of  third-party  claims ;  the  statutory  motion  might  be  used  as  a  dilatory 
defense  weapon,  and  a  bargaining  device  by  way  of  nuisance  value. 

Recognizing  the  nuisance  hazard,  some  New  York  courts  have 
pointed  out  that  it  is  defendant's  duty  to  make  a  very  convincing  state- 
ment of  hazards.  In  other  words,  the  alleged  stakeholder  must  enable 
the  court  to  conclude  that  there  is  in  fact  a  reasonable  risk  of  double 
liability.^^  Such  requirement,  however  logical,  could  make  difficulties 
for  a  boiia  fide  defendant.  The  stakeholder  often  has  no  access  to  in- 
formation concerning  the  nature  of  the  adverse  claim.  To  ask  him  to 
seek  discovery  as  to  such  claim  would  be  unfair  and  impracticable.  To 
set  the  discovery  machinery  in  motion  in  any  case  involves  some  diffi- 
culty and  expense.  It  is  not  fair  to  ask  a  stakeholder,  professing  his 

53  Arastelbank  v.  Guaranty  Trust  Co.,  supra  note  27 ;  Anninger  v.  Hohenberg,  supra 
note  25. 
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willingness  to  remit  to  whichever  party  be  the  rightful  payee,  to 
shoulder  that  load.  Again,  these  nonresidents'  cases  involve  doubtful 
questions  as  to  claimants'  authorization;  validation  of  the  materiality 
of  such  claims  by  attempted  discovery  would  be  no  less  complicated 
than  the  making  of  proof  on  the  merits.  Thus,  if  the  court  lays  too 
heavy  a  burden  of  proof  on  defendant,  the  very  purposes  of  the  act — 
elimination  of  double  liability — may  be  defeated. 

As  previously  noted,  in  Snares  v.  Metropolitan  Life  Ins.  Co.,^'^  a 
personal  letter  containing  no  more  than  the  rumor  of  a  possible  claim 
was  sufficient  to  support  a  motion  for  an  order  of  notice  and  stay.  At 
best,  evidence  of  the  adverse  claim  under  such  circumstances  is  rather 
flimsy.  Since  the  statute  does  not  expressly  provide  for  any  minimum 
of  evidence  regarding  the  existence  of  a  claim,  the  courts  may  often 
find  themselves  faced  with  rather  difficult  evidentiary  problems.  There- 
fore, it  is  strongly  urged  that  some  minimum  standard  of  formal  proof 
be  established  to  protect  the  plaintiff  in  the  action  from  motions  made 
for  dilatory  purposes. 

As  a  specific  means  of  avoiding  nuisance  delays,  it  is  suggested  that 
the  proof  of  the  adverse  claim  be  made  in  the  form  of  a  sworn  state- 
ment by  the  party  seeking  to  avoid  the  possibility  of  double  liability, 
setting  forth  the  facts  and  circumstances  under  which  the  claim  was 
received.  The  threat  of  prosecution  for  perjury  under  state  law  would 
be  a  deterrent  to  false  and  unfounded  claims.  In  addition  it  is  sug- 
gested that  the  moving  party  should  be  required  to  include  factual  data 
in  the  sworn  statement.  The  court  should  be  enabled  to  determine, 
prima  facie,  that  the  claim  rests  upon  some  reasonable  legal  basis ;  that 
the  facts,  if  proved,  would  constitute  what  the  courts  might  recognize 
as  the  basis  of  a  cause  of  action. 

Undoubtedly  it  will  often  be  difficult  for  the  debtor  to  ascertain  the 
adverse  claimant's  precise  legal  theory  of  ownership.  For  example,  in 
Aks  V.  Buffalo  Savings  Bank^^  the  plaintiff  was  suing  the  defendant  for 
a  broker's  commission  under  a  contract  by  the  terms  of  which  the 
plaintiff  was  to  procure  a  mortgage  for  the  defendant  from  a  third 
party.  At  the  time  of  the  acceptance  of  the  mortgage,  the  parties  and 
an  agent  of  the  mortgagor  were  present.  Simultaneously  with  the  ex- 
ecution of  the  mortgage,  the  plaintiff  signed  an  agreement  to  pay 
three-fourths  of  his  commission  for  the  services  of  the  agent  in  bring- 
ing about  the  acceptance.  The  defendant  made  a  motion  under  section 

s*  Supra  note  37. 

55  274  App.  Div.  893,  82  N.Y.  S.  2d  660  (1948)  affd.  289  N.Y.  884,  84  N.E.  2d  803 
(1949,  Memo.  Dec). 
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5 1 -a,  requesting  the  court  to  issue  an  order  giving  a  notice  of  pendency 
of  the  action  to  the  agent.  There  was  no  question  that  an  adverse  claim 
had  been  asserted  for  the  debt,  but  it  w^as  not  clear  on  what  theory 
the  agent  hoped  to  assert  his  claim.  Thus  there  must  be  balanced  against 
the  possible  delay  to  the  plaintiff  the  possibility  that  the  defendant 
debtor  may  not  be  in  position  to  explain  satisfactorily  the  adverse 
claim  which  may  subject  him  to  double  liability.  In  at  least  one  case 
involving  the  statute,  a  New  York  court  has  implied  that  more  positive 
proof  of  the  existence  of  an  adverse  claim  will  be  required  than  is  re- 
quired in  cases  where  the  debtor  applies  for  interpleader.^'^  The  court 
reasoned  that  a  delay  of  proceedings  for  one  year  would  inconvenience 
the  plaintiff  much  more  than  the  short  delay  necessary  to  make  per- 
sonal service  on  a  claimant  in  an  action  of  interpleader. 

It  is  difficult  for  the  writer  to  agree  with  the  latter  position.  The 
possible  risk  of  double  liability  cannot  be  measured  by  the  geographical 
distance  between  the  adverse  claimant  and  the  court  which  has  juris- 
diction of  the  pending  action.  There  is  no  relationship  between  resi- 
dency nonresidency  of  the  adverse  claimant  and  danger  of  double  lia- 
bility. If  anything,  section  51-a  should  be  construed  more  liberally  than 
the  interpleader  statute.  The  resident  claimant  can  be  interpleaded  in- 
stantly and  a  prompt  determination  of  the  validity  of  the  claim  can  be 
made — thereby  eliminating  the  possibility  of  double  liability.  The  adverse 
claim  of  a  nonresident  cannot  be  handled  so  efficiently.  Unless  the 
court  issues  an  order  under  section  51-a  the  stakeholder  has  no  pro- 
tection whatsoever.  For  that  reason,  the  writer  believes  that  the  courts 
should  resolve  any  doubt  as  to  the  existence  of  an  adverse  claim  in 
favor  of  the  debtor  and  afford  him  the  protection  provided  by  the 
statute. 

C.  Relation   of   Section    51-a   to   Other   Statutes   Affecting   Adverse 
Claims 

While  in  the  form  of  a  mere  statute  of  limitations  on  actions  arising 
out  of  contract,  section  51-a  is  in  effect  an  integral  part  of  interpleader 
statutes,  and  must  be  treated  as  such.  The  pattern  of  interpleader  and 
third-party  practice  is  too  complex  to  be  here  treated  in  detail,  how- 
ever.   Therefore,   a  state  legislature  which   contemplates   enacting  a 

56  ".  .  .  as  interpleader  results  in  all  claimants  being  immediately  brought  in  and  a 
prompt  determination  made,  .  .  .  considerations  of  convenience  and  justice  indicate 
that  the  necessity  for  showing  of  hazard  is  even  greater  upon  applications  under  sec- 
tion 51-a  than  upon  applications  for  leave  to  interplead.  .  ."  Lederfabriek  v.  Chase  Nat. 
Bank,  supra  note  28. 


542  CURRENT  TRENDS  IN  STATE  LEGISLATION 

statute  similar  to  New  York's  should  make  a  study  of  the  pertinent 
existing  statutes  in  the  state.  Some  of  the  New  York  statutes  related 
to  interpleader  problems  will  be  mentioned  here  as  comparable  statutes 
exist  in  other  states.  Detailed  analysis  will  not  be  attempted  except  as 
to  problems  raised  by  reported  cases  wherein  the  courts  have  found 
difficulties  in  construction  and  application.^^ 

To  begin  with,  section  51 -a  is  strictly  auxiliary,  designed  as  stop-gap 
legislation.  It  serves  merely  as  a  substitute  remedy  when  interpleader 
is  impossible  and  does  not  impair  the  effectiveness  of  other  statutes. 
For  instance,  other  statutes  or  court  rules  may  require  the  adverse 
claimant  to  be  made  a  party  to  the  suit.^®  Such  statutes  or  rules  should 
not  be  superseded  because  the  court  must  dismiss  the  action  if  the  in- 
dispensable party  is  not  brought  in  and  the  stakeholder  is  afforded 
greater  protection  against  double  liability.  Another  type  of  statute 
which  should  be  examined  is  that  providing  for  an  action  to  determine 
rights  of  adverse  claimants  to  specific  personal  property.  For  example, 
in  New  York,  Article  28-A,  in  contrast  with  section  51 -a,  permits 
joinder  of  the  adverse  claimant  as  a  party  even  though  he  is  not  a 
resident. ^^  Such  joinder  is  possible  because  an  action  for  the  recovery 
of  specific  personal  property,  such  as  stocks  or  bonds,  may  be  con- 
sidered as  a  proceeding  in  rem,  so  that  it  is  not  necessary  for  the  court 
to  obtain  personal  jurisdiction  over  the  claimants.  The  stakeholder  who 
is  in  possession  of  specific  personal  property  can  thus  be  protected  from 
risk  of  double  liability;  the  Dunlevy  rule^°  does  not  pertain  to  actions 
in  rem.  Thus,  statutes  permitting  actions  to  determine  adverse  claims 
to  specific  personal  property  should  be  integrated  with  section  51 -a  in 
a  manner  that  will  provide  the  greatest  relief  from  possible  double 
liability. 

Some  states  also  have  special  statutes  dealing  with  bank  deposits. 
For  example,  section  134  of  the  Banking  Law  offers  additional  pro- 
tections to  banks  and  trust  companies.  Subdivision  five  of  that  section 
provides  that  notice  of  an  adverse  claim  to  a  bank  is  not  effective  un- 
less the  claimant  procures  a  restraining  order  against  the  bank  in  an 

s''  The  pertinent  New  York  statutes  have  been  the  subject  of  thorough  study.  Frumer, 
"On  Revising  the  New  York  Interpleader  Statutes,"  25  N.Y.U.L.Q.  Rev.,  737  (1950). 

^8  See  C.P.A.,  N.Y.  §  193 :  "If  a  party  fails  or  neglects  to  bring  in  an  indispensable 
party  after  a  reasonable  period  granted  him  to  do  so,  the  court  shall  dismiss  the  action 
without  prejudice.  .  .  ." 

59  Smith  V.  Associated  Lerner  Shops,  70  N.Y.  S.  2d  106  (1947)  ;  Newton  et  al.  v 
Simon  et  al.,  68  N.Y.  S.  2d  611  (1947). 

^^  Supra  note  4. 
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action  in  which  the  depositor  of  record  is  joined,  or  unless  the  claim- 
ant tenders  to  the  bank  security  satisfactory  to  the  latter. 

There  is  evidence  in  the  case  of  Solicitor  v.  Bankers  Trust  Co.^^  that 
section  51 -a  overlaps  in  part  section  134  of  the  New  York  Banking 
Law  which  provides  that  the  plaintiff  in  an  action  against  a  bank  for  a 
deposit  must  post  a  bond  to  insure  the  bank  against  double  liability  if 
the  bank  asserts  that  an  adverse  claimant  exists.  In  that  case  the 
Solicitor  for  the  Crown's  Treasury  brought  an  action  against  the  bank 
to  recover  the  deposit  which  the  Solicitor  claimed  had  been  forfeited 
by  operation  of  law  to  the  British  Government.  It  was  clear  that  the 
depositor  was  an  adverse  claimant  under  the  provisions  of  section 
5i-a(5).  The  Solicitor  offered  to  post  a  satisfactory  bond,  but  the 
bank  rejected  that  offer  and  insisted  on  an  order  of  notice  and  stay 
under  section  51 -a.  The  court  resolved  the  issue  by  requiring  the  bank 
to  pay  the  contested  amount  into  court  and  ordering  a  stay  of  proceed- 
ings for  one  year.  Precisely  how  the  two  statutes  should  be  correlated 
has  not  been  made  clear  by  the  decision  in  the  Banker's  Trust  case. 
In  fact,  the  opinion  of  the  court  was  so  lacking  in  clarity  that  it  was 
erroneously  reported  as  an  action  in  which  the  motion  for  notice  and 
stay  was  denied.®^  Need  for  integration  of  section  51-a  with  statutes 
specifically  relating  to  bank  deposits  is  indicated  and  has  been  strongly 
urged.^^ 

D.  Constitutionality  of  Section  51-a 
I.  Due  Process  of  Law 

The  short  statute  of  limitations  of  section  51-a,  which  begins  to 
run  from  the  time  order  of  notice  is  given  to  the  adverse  claimant, 
accomplishes  by  indirection  what  could  not  be  done  under  an  inter- 
pleader statute.  An  argument  coyld  be  made  that  the  statute  is  pro- 
cedurally unfair :  the  nonresident  cannot  be  made  a  party  to  the  action 
by  interpleading  him  without  obtaining  personal  jurisdiction — yet  the 
statute  effectively  bars  his  cause  of  action  without  making  him  a  party 
unless  he  voluntarily  appears  in  the  pending  action  or  brings  a  separate 
suit. 

Answering  that  argument,  one  may  suggest  that  it  is  the  object  of 
any  statute  of  limitations  to  compel  individuals  to  assert  their  legally 
vested  rights  within  a  specified  time  from  the  vesting  thereof.  Public 

«i  Supra  note  47. 
^2  Supra  note  47. 
«3  By  Professor  Frumer,  supra  note  57. 
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policy  favors  the  elimination  of  stale  claims  within  a  reasonable  time. 
The  state  also  has  an  interest  in  protecting  the  resident  debtor  from 
hazards  of  double  liability,  where  such  danger's  existence  is  caused  by 
shortcomings  in  procedure.  It  is  only  natural  that  the  state  should 
wish  to  protect  those  residents  who  are  perfectly  willing  to  discharge 
their  legal  obligations  but  cannot  do  so  except  at  the  risk  of  paying  the 
same  debt  twice. 

The  14th  Amendment  of  the  United  States  Constitution  does  not 
prohibit  procedural  innovations  f^  it  simply  requires  that  there  be  fair- 
ness and  equity  in  remedies  available.*^^  To  be  valid  as  a  time  limitation 
under  which  vested  rights  will  be  barred,  the  statute  must  allow  a 
reasonable  time  for  the  commencement  of  suit  on  pre-existing  causes 
of  action.*"'  Time  limitations  of  much  shorter  duration  than  one  year 
have  been  upheld  as  constitutional.^^  In  each  case,  reasonableness  de- 
pends upon  the  precautions  which  the  legislature  has  taken  to  assure 
that  the  parties  are  given  ample  opportunity  to  enforce  their  claims. 
Generally,  the  United  States  Supreme  Court  has  taken  the  position 
that  a  state  legislature  is  the  primary  arbiter  of  reasonableness  of  the 
period  allowed  for  the  bringing  of  actions.  Its  decisions  are  permitted 
to  stand  as  conclusive  unless  a  substantial  error  has  been  committed 
and  substantive  rights  have  been  impaired.^® 

Section  51 -a  provides  that  the  adverse  claimant  be  notified  by  regis- 
tered mail  of  the  pending  action.  The  court  will  not  order  a  stay  until 
it  is  certain  that  the  safest  and  best  possible  means  of  giving  notice 
has  been  complied  with.®^  After  receipt  of  the  notice,  the  claimant 
has  one  year  during  which  he  may  assert  his  claim  in  New  York  courts. 
In  many  cases,  he  has  already  taken  informal  steps  of  asserting  his 
claim  by  notifying  the  stakeholder  of  his  demands.  Certainly,  the  claim- 
ant has  ample  time  to  assert  his  claim  in  proper  form  if  the  action  is 
suspended  for  one  year.  Therefore,  it  may  be  concluded  that  a  period 

6*  U.S.  Constitution,  Art.  XIV,  Sec.  i. 

^'s  Jordan  v.  Mass.,  225  U.S.  167,  32  S.  Ct.  651  (1912)  ;  U.S.  ex  rel.  Turner  v. 
Fisher,  222  U.S.  204,  32  S.  Ct.  Z7  (iQn)  ;  Morgan  v.  United  States,  304  U.S.  i,  58 
S.  Ct.,  773,  (1938) — decided  in  1938,  appears  in  1937  vol. 

6*5  Terry  v.  Anderson,  95  U.S.  628   (1877). 

^"^  Ibid:  (nine  and  one-half  months)  ;  Vance  v.  Vance,  108  U.S.  514,  2  S.  Ct.  854 
(1883)  (eight  and  one-half  months)  ;  Wheeler  v.  Jackson,  137  U.S.  245,  11  S.  Ct.  76, 
(1890)   (six  months). 

68  Terry  v.  Anderson,  supra  note  66. 

69  The  requirements  of  adequate  notice  under  the  due  process  clause  demand  at 
least  that  reasonable  notice  be  given  to  the  adverse  claimant.  MuUane  v.  Central  Han- 
over Bank  and  Trust  Co.,  339  U.S.  306,  70  S.  Ct.  652  (1950).  For  a  complete  discussion 
of  the  Mullane  doctrine,  see  Perry,  supra  note  5. 
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of  one  year  is  a  reasonable  limitation  and  does  not  deprive  the  claimant 
of  due  process  of  law. 

The  effect  of  the  due  process  clause  is,  however,  more  difficult  to  de- 
termine in  the  case  where  the  adverse  claimant  does  not  actually  receive 
the  notice  sent  to  him.  The  notice  is  to  be  sent  by  registered  mail.  If  the 
adverse  claimant  is  actually  reached,  and  refuses  to  accept  delivery 
of  the  registered  notice,  and  the  return  receipt  indicates  this  refusal, 
it  is  not  difficult  to  say  that  he  has  waived  his  right  to  notice.  On  the 
other  hand,  if,  because  of  faulty  address  or  complete  lack  of  address, 
the  notice  never  reaches  the  claimant,  that  is,  if  the  claimant  neither 
receives  nor  refuses  to  receive  the  notice,  a  barring  of  his  claim  may 
well  be  a  denial  of  due  process. 

At  the  outset  it  must  be  realized  that  this  statute  does  not  bar  such 
claims  as  a  matter  of  res  judicata.  The  statute  cannot  so  function  be- 
cause the  adverse  claimant  was  not  a  party  to  the  action.  For  this  same 
reason  the  reasonableness  of  the  method  used  to  give  notice  is  irrele- 
vant. The  reasonableness  of  the  method  used  to  give  notice  is  pertinent 
only  to  a  determination  of  whether  the  person  so  notified  is  bound  by 
the  judgment  subsequently  rendered;  but,  under  section  51 -a  the  ad- 
verse claimant  who  does  not  appear  is  not  bound  because  he  was  not  a 
party  to  the  action.  He  cannot  possibly  have  been  a  party  because  the 
court  had  no  jurisdiction  over  him. 

Therefore,  the  claim  of  such  an  adverse  claimant  can  be  barred 
under  section  51 -a  solely  on  the  basis  of  the  functioning  of  that  sec- 
tion as  a  statute  of  limitations.  Insofar  as  the  running  of  this  statute 
of  limitations  is  measured  from  the  receipt  of  a  notice,  no  difficulties 
are  involved.  Once  a  person  is  informed  of  the  fact  that  the  courts  will 
not  act  to  enforce  his  cause  of  action  after  a  certain  specified  date,  the 
burden  shifts  to  that  person  to  take  whatever  steps  are  necessary  to 
protect  his  interests  within  the  time  allowed.  But,  if  the  claimant  does 
not  receive  (or  refuse  to  receive)  the  notice,  then  the  running  of  the 
statute  of  limitations  must  be  measured  from  the  court  order  calling 
for  the  notice,  or  from  the  mailing  of  the  notice.  Both  are  judicial 
acts  of  which  the  claimant,  not  being  a  party  to  the  action,  is  not  pre- 
sumed to  be  aware.  The  Constitutional  question  is  then  simply  whether 
it  is  possible,  under  the  due  process  clause,  to  bar  a  person's  right  of 
action  by  a  judicial  proceeding  to  which  he  is  not  a  party  and  of  which 
he  is  not  aware.  There  is  some  basis  for  belief  that  a  statute  of  limita- 
tions cannot  be  measured  from  a  judicial  proceeding  of  which  the  per- 
son affected  has  no  notice. '^°  If  that  is  the  case,  section  51-a  will  bar 

^"5  See  Perry,  supra  note  5,  the  section  on  statutes  of  limitation. 
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the  claims  of  only  those  adverse  claimants  who  actually  receive  the  no- 
tice sent,  or  who  refuse  to  accept  delivery  of  the  notice.  In  determining 
whether  section  51 -a  is  constitutional  when  applied  to  adverse  claim- 
ants who  do  not  actually  receive  the  notice,  it  will  be  necessary  to 
balance  this  right  of  the  claimant  to  have  actual  notice  before  his  rights 
are  cut  off  by  a  statute  of  limitations,  against  the  need  to  protect  the 
defendant  in  these  actions  against  double  liability.  What  the  result  will 
be  is  difficult  if  not  impossible  to  determine  at  this  time,  but  clearly 
lack  of  actual  notice  is  an  important  factor  to  be  considered  in  deter- 
mining the  validity  of  a  statute  of  limitations  measured  from  the  oc- 
currence of  a  judicial  action. 

Finally,  it  should  be  noted  that  section  51 -a,  by  its  terms  purports 
to  bar  only  those  claimants  to  whom  notice  is  sent.  Therefore,  even 
though  proceedings  are  stayed  under  this  section,  and  notice  is  sent  to 
some  adverse  claimants,  any  adverse  claimant  to  whom  no  notice  was 
sent  will  not  be  barred  by  this  section.  This  is  true  whether  or  not  the 
defendant  was  aware  of  the  claim  of  such  claimant  when  the  notices 
were  sent. 

2.  Equal  Protection  of  Laws 

Since  the  statute  affects  only  nonresident  claimants  and  those  over 
whom  jurisdiction  cannot  be  obtained  for  reasons  other  than  non- 
residency,  it  might  be  argued  that  the  legislature  has  made  an  unreason- 
able classification  in  violation  of  the  equal  protection  clause  in  the 
United  States  Constitution.  That  argument  does  not  carry  great  weight 
if  we  consider  the  purpose  of  the  legislation.  It  is  obviously  intended 
as  a  substitute  for  interpleader  actions.  The  nonresident  is  not  really 
prejudiced  or  at  a  disadvantage  as  compared  with  resident  adverse 
claimants.  The  resident,  whether  present  in  the  state  or  not,  can  be 
made  a  party  to  the  action  by  personal  service  of  process  either  within 
or  without  the  state  under  existing  interpleader  statutes. ^^  If  juris- 
diction can  be  obtained  for  purpose  of  interpleading,  the  adverse  claim- 
ant is  compelled  to  assert  his  claim  within  a  much  shorter  period  of 
time  than  the  one  year  allowed  to  nonresidents  under  section  51 -a. 
The  classification  is  reasonable  under  the  circumstances  because  the 
nonresident  is  not  subject  to  discriminatory  regulation  and  the  state 
has  a  definite  interest  in  providing  some  form  of  protection  for  resi- 
dent contract  debtors  who  otherwise  might  be  subjected  to  the  risk  of 
double  liability. 

71  N.Y.C.P.A.  §§  285,  286,  287. 
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3.  Privileges  and  Immunities  Clause 

If  the  adverse  claimant  is  a  citizen  of  another  state  within  the  United 
States,  it  might  be  argued  that  the  statute  violates  the  privileges  and 
immunities  guaranteed  citizens  by  the  Constitution.'^^  However,  a 
state  is  not  required  to  afford  citizens  of  other  states  exactly  the  same 
treatment  that  it  provides  for  its  own  citizens. '^^  Distinctions  in  treat- 
ment made  by  the  legislature  between  residents  and  nonresidents  may 
be  perfectly  valid  if  reasonable.^*  Thus,  a  state  may  limit  access  to  its 
courts  under  certain  circumstances."  Only  when  the  conditions  im- 
posed upon  residents  of  other  states  have  the  effect  of  depriving  them 
of  a  fair  and  adequate  method  by  which  their  rights  may  be  enforced 
in  state  courts  is  the  resident  of  another  state  deprived  of  his  con- 
stitutional rights.'^®  A  statute  of  limitations  suspending  the  running 
of  the  period  during  the  absence  of  the  defendant  from  the  state  only 
if  the  plaintiff  in  the  action  is  also  a  resident  has  been  sustained  as 
constitutional.'^^  Section  51 -a  does  not  deny  the  nonresident  access  to 
the  courts  of  the  state  but  simply  forces  him  to  assert  his  claim  within 
a  reasonable  length  of  time  if  he  desires  to  bring  an  action  in  New 
York.  Since  resident  adverse  claimants  can  be  effectively  joined  as 
parties  in  an  action  of  interpleader,  it  was  unnecessary  to  provide  for 
service  on  residents  in  section  51 -a. 

4.  Contract  Clause 

The  Federal  and  most  state  Constitutions  provide  that  no  law  shall 
be  passed  impairing  the  obligation  of  contracts. '^^  It  may  therefore  be 
asked  whether  section  51 -a  impairs  contract  obligations  by  allowing  a 
stay  of  proceedings  for  the  period  of  one  year.  Such  delay  might 
militate  against  the  plaintiff  in  the  action,  and  conversely  give  the  stake- 

T2  U.S.  Constitution,  Art.  IV,  Sec.  2.      - 

■^3  Handbook  of  American  Constitutional  Law  (1939),  p.  125  ff. ;  Travelers  Ins.  Co. 
V.  Conn.,  185  U.S.  364,  22  S.  Ct.  673  (1902). 

74  Chambers  v.  B.  &  O.  R.R.  Co.,  207  U.S.  142,  28  S.  Ct.  34  (1907)  ;  Loftus  v.  Penn. 
R.  Co.,  107  Ohio  St.  352,  140  N.E.  94  (1923)  ;  Douglas  v.  N.Y.,  N.H.,  &  H.R.  Co., 
279  U.S.  ZTl,  49  S.  Ct.  355  (1929). 

75  Travis  v.  Yale  &  Towne  Mfg.  Co.,  252  U.S.  60,  40  S.  Ct.  228  (1920)  ;  Chalker  v. 
Birmingham  &  N.W.R.  Co.,  249  U.S.  522,  39  S.  Ct.  366  (1919). 

76  In  Canadian  Northern  Ry.  Co.  v.  Eggen,  252  U.S.  553,  562,  40  S.  Ct.  402,  404 
(1920)  the  court  said,  "A  man  cannot  be  said  to  be  denied  in  a  constitutional  or  in  any 
rational  sense,  the  privilege  of  resorting  to  courts  to  enforce  his  rights  v^rhen  he  is 
given  free  access  to  them  for  a  length  of  time  reasonably  sufficient  to  enable  the 
ordinarily  diligent  man  to  institute  proceedings  for  their  protection." 

77  Chemung  Canal  Bank  v.  Lowery,  93  U.S.  72  (1876). 

78  U.S.  Constitution,  Art.  i,  Sec.  10,  providing  that  "no  state  shall  .  .  .  pass  any 
....  law  impairing  the  obligation  of  contracts." 
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holder  temporary  relief  from  the  obligation  to  pay  under  the  contract. 
The  United  States  Supreme  Court,  however,  has  made  a  distinction 
between  the  type  of  legislation  which  impairs  the  obligation  under  a 
contract  made  prior  to  the  enactment  of  the  statute  and  the  type  which 
merely  alters  the  remedy  provided  for  the  enforcement  of  the  con- 
tract/^ The  remedy  is  not  necessarily  part  of  the  contract  obligation 
and  may  therefore  be  changed  if  the  change  is  reasonable  or  if  an 
adequate  substitute  remedy  is  made  available.^"  Under  the  test  pro- 
vided by  the  Supreme  Court,  a  state  may  enact  legislation  affecting 
the  nature  of  the  remedy  if  the  change  of  remedy  or  substitution 
thereof  does  not  materially  impair  the  rights  and  obligations  estab- 
lished by  the  terms  of  the  contract. ^^ 

A  legislature  may  shorten  the  period  of  limitations  for  existing  con- 
tracts if  the  parties  thereto  are  given  a  reasonable  time  after  the  passage 
of  the  act  to  enforce  their  claims.*"  The  question  of  reasonableness  is 
one  as  to  which  the  legislature  is  allowed  considerable  discretion.  In 
determining  whether  legislation  violates  the  contracts  clause,  the  ques- 
tion is  not  whether  the  law  affects  contracts  incidentally,  directly,  or 
indirectly,  but  whether  it  is  addressed  to  a  legitimate  end,  and  whether 
the  measures  taken  are  reasonable  and  appropriate  to  achieve  that  end, 
without  too  greatly  impairing  substantial  rights. ^^  Section  51 -a  pro- 
vides in  effect  for  the  reduction  of  the  general  six  year  statute  of  limi- 
tations to  one  year  for  nonresident  adverse  claimants.  It  is  submitted 
that  the  purpose  of  the  legislation  is  entirely  legitimate  and  reasonable 
inasmuch  as  it  is  designed  to  place  resident  and  nonresident  claimants 
on  terms  as  equal  as  possible.  A  year  would  seem  to  be  ample  time  to 
enforce  vested  claims,  and  it  has  been  so  held  in  a  number  of  instances.** 

5.  Treaty  Power 

The  power  to  make  treaties  is  the  constitutional  basis  for  the  Federal 
Government's  exclusive  control  of  international  relations  and  foreign 

79  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535  (1866)  ;  Penniman's  Case,  103  U.S. 
714  (1880)  ;  Henley  v.  Meyers,  215  U.S.  373,  30  S.  Ct.  148,  54  L.  ed.  240  (1910)  ; 
Pittsburgh  Steel  Co.  v.  Baltimore  Equitable  Soc,  226  U.S.  455,  33  S.  Ct.  167  (1913)  ; 
See  Rottschaefer,  supra  note  73,  p.  572-573. 

80  Home  Building  &  Loan  Ass'n  v.  Blaisdell,  290  U.S.  398,  54  S.  Ct.  231  (i934)  ; 
Worthern  Co.  v.  Thomas,  292  U.S.  426,  54  S.  Ct.  816  (i934)- 

81  Ibid. 

82  Terry  v.  Anderson,  supra  note  66 ;  Jackson  ex  de.  Hart  v.  Lamphire,  3  Pet.  280 
(1830)  ;  Inre  Woods,  133  Fla.  730,  183  So.  10  (1938)  ;  Silver  v.  Silver,  280  U.S.  117,  50 
S.  Ct.  57  (1929)  ;  Wheeler  v.  Jackson,  siipra  note  67. 

83  Home  Bldg.  &  Loan  Ass'n  v.  Blaisdell,  supra  note  80. 

84  Supra  note  82. 
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affairs. ^^  Section  51-a  is  directed  at  foreign  as  well  as  nonresident 
claimants.  If  an  international  agreement  were  in  existence  concerning 
the  enforcement  of  mutual  claims,  such  treaty  would  no  doubt  con- 
trol.®*' Thus,  a  treaty  could,  by  its  terms,  grant  a  longer  period  of  time 
within  which  to  enforce  claims  so  that  the  operation  of  section  51-a 
would  be  limited  in  respect  to  foreign  claimants.  However,  the  statute 
would  not  be  unconstitutional  but  would  merely  be  superseded  by  the 
terms  of  the  treaty. 

Although  the  treaty  power  stands  as  a  potential  threat  to  the  effective 
use  of  section  51-a  in  connection  with  claims  of  foreigners,  it  is  doubt- 
ful that  the  treaty  powers  would  be  exercised  in  that  manner.  For 
example,  the  Lit  vino  v  Assignment  resulted  in  the  yielding  of  state 
policy  refusing  to  recognize  foreign  confiscation  decrees®^  to  national 
policy,®^  but  the  state  statute  of  limitations  was  still  held  to  be  appli- 
cable.®®  Moreover,  to  this  author's  knowledge,  no  treaty  to  which  the 
United  States  has  been  a  party  has  contained  a  provision  which  super- 
seded state  policy  concerning  the  barring  of  stale  claims.  Therefore, 
regardless  of  whether  or  not  a  state  policy  in  respect  to  recognition  of 
foreign  confiscation  decrees  must  yield  because  of  the  exercise  of  the 
treaty  power,  section  51-a  will  provide  protection  against  double  liabil- 
ity unless  the  statute  of  limitations  is  affected  by  treaty. 

E.  Extent  of  Debtor's  Protection  in  Jurisdictions  Other  Than  New 
York 

A  contract  debtor  who  invokes  the  provisions  of  section  51-a  against 
an  adverse  claimant  is  adequately  protected  from  risk  of  double  lia- 
bility in  the  state  of  New  York.  Once  the  year  of  stay  has  elapsed,  the 
adverse  claimant  is  without  a  remedy  in  New  York  courts.  However, 
a  limitations  statute,  being  procedural  in  nature  in  most  instances,  has 
no  extraterritorial  effect  and  need  not  be  accorded  full  faith  and 
credit.^°  If  the  adverse  claimant  succeeds  in  finding  and  serving  the 

85  U.S.  Constitution,  Art.  II,  Sec.  2;  U.S.  v.  Curtiss-Wright  Export  Corp.,  299  U.S. 
304,  57  S.  Ct.  216  (1936). 

86  Treaty  provisions  supersede  conflicting  state  law  and  a  state  can  have  no  policy 
which  can  limit  the  treaty-making  power  of  the  United  States.  United  States  v.  Belmont, 
301  U.S.  324,  57  S.  Ct.  758  (1937);  United  States  v.  Pink,  315  U.S.  203,  62  S.  Ct. 
522   (1942). 

87  Moscow  Fire  Ins.  Co.  v.  Bank  of  New  York  &  Trust  Co.,  280  N.Y.  286,  20  N.E. 
2d  758  (1939). 

88  Supra  note  86. 

89  Guaranty  Trust  Co.  v.  United  States,  304  U.S.  126,  58  S.  Ct.  785  (1938). 

9°  Restatement,  Conflict  of  Laws  (1934)  §604;  this  rule  is  of  course  qualified  in 
case  of  statutory  wrongs.  If  the  state  which  has  created  the  right  or  has  given  the 
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contract  debtor  in  another  jurisdiction,  a  second  judgment  may  well  be 
obtained  on  the  debt  which  the  defendant  stakeholder  has  already  paid 
once.  The  prior  judgment  in  favor  of  the  original  claimant  in  point 
of  time  would  be  of  no  avail  as  a  defense  because  the  adverse  claimant 
had  not  been  made  a  party  in  the  original  action.  The  stakeholder's  only 
remaining  hope  consists  of  proving  to  the  court  that  the  action  is  barred 
under  the  conflicts  rule  of  the  forum. 

New  York  and  Nebraska  were  the  first  to  enact  the  so-called  "bor- 
rowing" statutes  of  limitations  in  which  they  have  been  followed  by 
over  thirty  other  states. ^^  In  "borrowing"  a  statute  of  limitations  from 
another  jurisdiction,  the  court  of  the  forum  adopts  the  time  limitation 
of  the  state  where  the  cause  of  action  arose  as  controlling.  If  the  cause 
is  barred  in  the  jurisdiction  where  the  cause  of  action  arose,  it  will  be 
barred  in  the  forum.  However,  if  the  adverse  claimant  is  a  resident  of 
the  forum,  the  statute  of  the  forum  applies  and  the  action  can  be 
maintained.^' 

As  a  practical  matter,  where  the  forum  has  some  sort  of  borrowing 
statute,  the  stakeholder  may  be  relatively  safe  from  the  risk  of  double 
liability.  In  most,  if  not  all  actions  involving  section  51 -a,  the  contract 
is  either  made  in  New  York  or  is  to  be  performed  in  New  York.  A 
conflicts  rule  of  the  forum  like  that  of  New  York  protects  the  stake- 
holder in  all  cases  in  which  the  adverse  claimant  is  a  foreign  claimant. 
Therefore,  section  51 -a  does  afford  the  stakeholder  considerable  pro- 
tection although  he  may  be  subject  to  suit  in  another  jurisdiction.  For 
the  stakeholder  who  does  business  in  New  York  only  and  has  no  prop- 
erty outside  New  York,  the  statute  provides  complete  protection  since 
no  other  state  is  likely  to  obtain  jurisdiction  over  his  person  or 
property. 

cause  of  action  imposes  certain  time  limitations  upon  this  right  of  action,  another  state 
must  observe  this  limitaton  and  an  action  barred  in  the  state  giving  the  right  is  also 
barred  in  any  other  state.  Restatement,  Conflict  of  Laws  (1934)  §605. 

9^  Neb.  Comp.  Stat.  (1929)  §20-215  provides  that  "all  actions  and  causes  of  action 
which  are  barred  by  laws  of  any  other  state,  territory  or  country  shall  be  deemed 
barred  in  this  state,  but  no  action  shall  be  barred  by  laws  of  any  other  state,  territory 
or  country  unless  the  same  would  have  been  barred  by  the  provisions  of  this  chapter 
had  the  defendant  been  a  resident  of  this  state  for  the  period  herein  prescribed." 
N.Y.C.P.A.  §  13  provides :  "Where  a  cause  of  action  arises  outside  of  this  state,  an 
action  cannot  be  brought  in  a  court  of  this  state  to  enforce  such  cause  of  action  after 
the  expiration  of  the  time  limited  by  the  laws  either  of  this  state  or  of  the  state  or 
country  where  the  cause  of  action  arose,  for  bringing  an  action  upon  such  cause  of 
action,  except  that  where  the  cause  of  action  originally  accrued  in  favor  of  a  resident 
of  this  state,  the  time  limited  by  the  laws  of  this  state  shall  apply." 

^^Ibid.;  Note,  "Legislation  Governing  the  Applicability  of  Foreign  Statutes  of 
Limitation,"  35  Col.  L.  Rev.  762  (1935). 
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Section  51 -a  cannot  provide  the  contract  debtor  absolute  protection 
against  the  risk  of  double  liability.  Constitutional  limitations  on  the 
jurisdiction  of  courts  over  nonresidents  made  it  impossible  for  the 
contract  debtor  to  use  interpleader  in  order  to  require  the  adverse 
claimant  to  test  his  claim  before  the  New  York  court.  The  only  pos- 
sible method  of  extending  the  protection  against  double  liability  would 
be  to  enlarge  the  concepts  of  the  situs  of  intangibles  by  case  decisions 
or  by  legislation.  Only  by  extension  might  the  court  be  enabled  to  act 
in  respect  to  such  property  and  to  adjudicate  all  rights  therein  even 
though  adverse  claimants  were  not  subject  to  the  jurisdiction  of  the 
court.  At  present,  authorities  are  in  disagreement  as  to  whether  a 
money  debt  is  to  be  classified  as  property  with  a  specific  location  for 
the  purposes  of  constructive  service  on  a  nonresident  claimant  in  an 
action  in  rem.^^  Similar  doubts  exist  with  respect  to  bank  deposits  and 
insurance  proceeds.  Some  authorities  have  urged  that  bank  deposits 
and  insurance  proceeds,  at  least,  should  be  considered  as  constituting 
specific  personal  property  for  purposes  of  interpleader,  with  a  situs  at 
the  residence  of  the  depositor  or  insurer.^*  If  such  should  become  the 
rule  in  New  York,  the  nonresident  claimant  could  in  effect  be  made  a 
party  to  the  action  and  the  adverse  claimant's  rights  would  be  adjudi- 
cated in  New  York.  This  would  preclude  any  action  by  the  adverse 
claimant  in  another  state. 

It  has  been  suggested  that  methods  of  determining  the  situs  of  in- 
tangible property  are  artificial  and  arbitrary  in  any  event,  because 
"intangibles"  as  a  term  implies  that  the  property  has  no  location  in  the 
physical  sense.^^  Bonds,  bills,  notes,  and  shares  of  stock,  among  others, 

^3  Andrews,  "Situs  of  Intangibles  in  Suits  Against  Non-resident  Claimants,"  49 
Yale  L.J.  241,  254  (1939).  The  prevailing  view  still  is  that  "a  debt  or  mere  right  of 
action  with  nothing  more  is  wholly  incorporeal,  with  no  evidence  or  representative 
which  can  give  it  habitation  anywhere.  .  .  .  Hence  there  can  be  no  jurisdiction  to 
adjudge  ownership  save  as  there  is  jurisdiction  in  personam  over  the  persons  who  must 
be  bound  in  order  to  settle  that  issue.  .  .  ."  First  Trust  Co.  of  St.  Paul  v.  Matheson, 
187  Minn.  468,  474,  246  N.W.  i,  3  (1932).  See  also  Bush  v.  Missouri  State  Life  Ins. 
Co.,  86  Okla.  182,  207  Pac.  317  (1922)  ;  McBride  v.  Garland,  89  N.J.  Eq.  314,  104  Atl. 
435  (1918)  ;  Mutual  Home  Ass'n  v.  Zwatchka,  297  S.W.  317  (Tex.  Civ.  App.  1927)  ; 
J.L.  Cooke  &  Co.  v.  Brewer,  68  Miss.  775,  9  So.  823  (1891). 

9*  Frumer,  supra  note  57 ;  Andrews,  supra  note  93,  is  not  certain,  however,  whether 
it  would  be  a  good  idea  to  carry  the  matter  so  far  as  to  classify  a  debt  or  bank  deposit 
a  chattel  for  purposes  of  constructive  service.  But  there  are  a  number  of  cases  which 
have  upheld  constructive  service  in  actions  concerning  the  ownership  of  a  debt.  1st 
National  Bank  of  Broken  Bow  v.  Bank  of  Horatio,  161  Ark.  259,  255  S.W.  881  (1923) 
(bank  deposit)  ;  Mich.  Trust  Co.  v.  Probasco,  29  Ind.  App.  109,  63  N.E.  255  (1902)  ; 
Ely  v.  Hartford  Life  Ins.  Co.,  128  Ky.  799,  no  S.W.  265  (1908)  ;  Thompson  v. 
Terminal  Shares,  Inc.,  89  F.  2d  652  (CCA.  8th,  1937). 

95  Andrews,  supra  note  93,  p.  241  fif. 
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are  property  in  the  sense  required  for  constructive  service  in  actions 
in  rem  against  nonresidents.  In  each  case  the  tangible  evidence  of  the 
indebtedness  might  be  considered  the  situs  of  the  property.  Arguably, 
at  least,  there  is  no  reason  why  a  debt  or  an  obligation  arising  out  of  a 
contract  of  insurance  or  a  deposit  of  money  could  not  be  classified  as 
having  a  specific  situs  for  procedural  purposes. ®®  The  jurisdictional 
difficulties  which  stand  in  the  way  of  adjudicating  adverse  contract 
claims  in  actions  involving  non  resident  claimants  could  thereby  be 
overcome.  The  debt  would  have  its  situs  at  the  residence  of  the  debtor; 
the  deposit  at  the  residence  of  the  stakeholder  or  depositary;  and  the 
insurance  obligations  at  the  residence  or  place  of  incorporation  of  the 
insurer.  All  claimants  could  be  made  parties  to  the  action,  and  a  judg- 
ment in  one  state  would  protect  the  debtor  from  double  liability.  In 
other  words,  that  judgment  would  be  entitled  to  full  faith  and  credit 
in  sister  states  since  the  court  had  jurisdiction  over  a  specific  subject 
matter,  although  it  may  not  have  had  personal  jurisdiction  over  all 
claimants.  However,  constitutional  objections  based  upon  historical 
concepts  of  jurisdiction  may  preclude  that  approach. 

F.  Remedies  of  Adverse  Claimant 

Up  to  this  point,  primary  emphasis  has  been  placed  upon  the  need 
to  protect  the  contract  debtor  against  double  liability.  Therefore,  some 
discussion  of  the  position  of  the  adverse  claimant's  rights  under  the 
statute  is  in  order.  As  we  have  seen,  if  the  contract  debtor  conducts  all 
his  business  in  New  York  and  has  no  property  outside  of  New  York, 
or  if  the  jurisdiction  outside  of  New  York  in  which  the  adverse  claim- 
ant can  sue  the  contract  debtor  has  a  "borrowing"  statute  of  limita- 
tions, the  adverse  claimant  in  all  likelihood  will  not  be  able  to  collect 
from  the  contract  debtor.  However,  if  the  adverse  claimant  was  the 
one  actually  entitled  to  the  debt,  he  may  still  be  able  to  recover  the 
amount  due  him  by  proceeding  against  the  first  claimant  under  the 

s^  Practically,  this  seems  a  good  idea,  but  theoretically,  the  legally  trained  mind 
cannot  quite  adjust  itself  to  the  premise  that  a  debt  is  a  chattel  with  a  specific  location. 
It  occurs  to  this  writer  that  the  entire  argument  is  a  question  of  emphasis.  Law  is 
taught  and  practiced  not  as  a  single  unit  but  in  categories.  Rights  and  obligations 
arising  out  of  the  possession  and  title  to  chattels  are  fitted  into  the  'property'  classifica- 
tion. Rights  and  obligations  arising  out  of  a  contract;  i.e.,  debts,  are  placed  into  the 
cubby-hole  labeled  'contracts.'  Yet,  there  is  considerable  overlapping.  The  classification 
is  certainly  arbitrary.  Bonds,  bills,  notes,  and  checks  are  regarded  as  property  in  the 
sense  of  chattels  or  personal  property.  Yet,  a  line  is  drawn  when  it  comes  to  contract 
claims  arising  out  of  insurance  agreement  or  a  deposit  of  money  with  a  bank.  Andrews, 
supra  note  93. 
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doctrine  of  Restitution  for  money  had  and  received. ^^  The  adverse 
claimant's  contention  would  be  that  the  first  claimant  had  in  his  pos- 
session money  which  does  not  belong  to  him  but  rightfully  belongs  to 
the  adverse  claimant.  There  is  authority  in  some  jurisdictions  which 
will  support  the  contention  that,  "the  defendant  has  received  money 
which  in  equity  and  good  conscience  should  have  been  paid  to  the 
plaintiff,  and  under  such  circumstances  that  he  ought,  by  the  ties  of 
natural  justice,  to  pay  over."^* 

One  of  the  major  obstacles  to  recovery  by  the  adverse  claimant  on 
the  theory  of  money  had  and  received  is  the  want  of  privity  between 
him  and  the  first  claimant.  The  term  "privity"  is  very  illusive,  but 
generally  in  connection  with  recovery  under  restitution  doctrines  it 
means  that  the  person  who  has  the  money  must  have  collected  it  or 
come  into  possession  of  it  for  the  person  who  is  claiming  that  money 
should  now  be  paid  to  him.  Some  courts  in  the  past  have  not  allowed 
recovery  because  of  this  lack  of  privity.^**  However,  it  appears  that  this 
artificial  requirement  is  disappearing  and  in  most  jurisdictions  the  ad- 
verse claimant  would  not  be  stopped  by  this  want  of  privity.^°°  More- 
over, where  the  courts  in  the  past  have  refused  restitution  they  have 
indicated  that  there  is  no  compelling  reason  for  allowing  recovery 
because  the  person  who  was  rightfully  entitled  to  the  money  still  had 
his  claim  against  the  debtor — which  he  could  enforce. ^°^  In  the  situation 
under  consideration,  the  fact  that  the  New  York  statute  bars  the  adverse 
claimant  from  enforcing  his  claim  against  the  contract  debtor  makes 
this  reasoning  inapplicable.  Therefore,  the  adverse  claimant  is  likely 
to  prevail  unless  the  first  claimant  is  able  to  persuade  the  court  that  the 
New  York  statute  defeats  the  right  to  recovery.  The  first  claimant  may 
argue  that  the  adverse  claimant  was  given  fair  and  ample  opportunity 
to  come  into  the  suit  between  the  first  claimant  and  the  contract  debtor 
to  defend  his  claim  so  that  it  cannot  now  be  said  that  the  debt  "in  equity 
and  good  conscience  should  have  been  paid"  to  the  adverse  claimant. 
However,  the  statute  was  designed  to  cope  with  the  problem  of  double 

9'^  For  a  complete  discussion  of  the  doctrines  of  Restitution,  see  Restatement,  Resti- 
tution  (1937)  ;  Dawson,  Unjust  Enrichment   (1951). 

98  Heywood  v.  Northern  Assurance  Co.,  133  Minn.  360,  363,  158  N.W.  632  (1916), 
Ann.  Cas.  1918D  241;  Moritz  v.  Horsman,  305  Mich.  627,  9  N.W.  2d  868  (1943); 
Claxton  V.  Kay,  loi  Ark.  350,  142  S.W.  517  (1912)  ;  Restatement,  Restitution,  Chap. 
6,  Benefits  Lawfully  Acquired  Which  Are  Not  Conferred  By  The  Person  Claiming 
Restitution  (1937). 

9"  Sergeant  v.  Stryker,  16  N.J.L.  464  (1838);  see  also,  Markworth  v.  State  Sav. 
Bank,  212  Iowa  954,  237  N.W.  471  (1931)  ;  Restatement,  Restitution,  Chap.  6  (1937). 

100  Dawson,  Unjust  Enrichment  (1951)  PP-  23,  24. 

101  See  Sergeant  v.  Stryker,  16  N.J.L.  464  (1838). 
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liability  of  the  contract  debtor,  and  the  fair  and  ample  opportunity  to 
come  into  the  suit  is  to  prevent  arbitrarily  barring  the  adverse  claim- 
ant's cause  against  the  contract  debtor.  The  first  claimant  should  not 
be  allowed  to  use  the  statute,  designed  to  protect  the  contract  debtor,  to 
retain  funds  to  which  he  does  not  have  a  better  right. 

Secondly,  the  first  claimant  may  argue  that  because  the  statute 
categorically  states  that  no  action  for  the  recovery  of  any  sum  of  money 
due  and  payable  under  or  on  account  of  a  contract  shall  be  commenced 
after  the  one  year  period, ^"^  the  statute  bars  the  action  against  the 
first  claimant  in  New  York  and  in  a  state  having  a  "borrowing"  statute 
for  the  reason  that  the  adverse  claimant  is  seeking  in  a  restitution  action 
the  recovery  of  a  sum  of  money  due  and  payable  under  or  on  account 
of  a  contract. 

Although  the  language  of  the  statute  by  stretch  of  the  imagination 
does  permit  such  an  interpretation,  it  probably  should  not  be  so  inter- 
preted. The  adverse  claimant's  cause  against  the  first  claimant  is  not 
a  cause  arising  from  the  contract  with  the  contract  debtor.  The  cause 
is  an  independent  one  for  money  had  and  received  and  arises  because 
money  which  should  be  paid  to  the  adverse  claimant  has  been  paid  to 
the  first  claimant.  Moreover,  the  adverse  claimant's  cause  of  action  in 
restitution  does  not  exist  until  the  contract  debtor  pays  the  first  claimant. 
Only  after  the  statute  has  completely  operated,  only  after  the  year  has 
passed,  the  action  against  the  contract  debtor  barred,  and  the  money 
paid  to  the  first  claimant  does  the  adverse  claimant  have  any  right 
against  the  first  claimant.  It  would  be  unreasonable  to  say  that  a  statute 
which  bars  claims  that  are  not  brought  within  one  year  after  notice  bars 
a  claim  that  does  not  exist  during  this  one  year  period !  It  may  be  con- 
cluded that  the  adverse  claimant  may  be  able  to  recover  the  amount  of 
the  debt  paid  to  the  first  claimant  by  the  contract  debtor  if  the  adverse 
claimant  is  able  to  show  a  superior  right. 

V.  Conclusions 

The  jurisdictional  limitations  occasioned  by  the  Supreme  Court's 
interpretation  of  the  due  process  clause  in  the  Dunlevy  case,  when  con- 
sidered in  conjunction  with  the  rule  of  Hanna  v.  Stedman  which 
denied  that  a  mere  debt  can  have  a  situs  as  specific  personal  property, 
were  a  challenge  to  the  New  York  legislature.  Unstable  economic  con- 
ditions throughout  the  world  made  it  imperative  for  the  state  to  furnish 
its   resident   debtors   some  means   of   protection  against   nonresident 

102  Appendix  A  of  this  paper,  §  i. 
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claimants.  A  statute  of  limitations  which  bars  the  adverse  claimant  at 
the  expiration  of  one  year  after  he  has  received  notice  of  a  pending 
action  against  the  debtor  is  not  as  expedient  nor  as  speedy  a  method 
of  adjudicating  a  multiple  claim  as  interpleader,  nor  does  it  affect  the 
substantive  rights  of  the  nonresident  adverse  claimant.  The  remedy  is 
adequate  as  protection  against  the  hazard  of  double  liability  only  if 
other  jurisdictions  recognize  or  borrow  the  time  limitations  of  New 
York  or  if  the  New  York  debtor  or  his  property  is  not  amenable  to 
judgment  in  another  jurisdiction.  Nonetheless,  the  statute  offers  some 
protection  to  the  New  York  debtor  in  a  large  number  of  cases.  In  the 
role  of  complementary  legislation  to  state  interpleader  statutes,  a  similar 
remedy  for  contract  debtors  who  are  stakeholders  is  especially  recom- 
mended to  other  jurisdictions  whose  banks  and  insurance  companies 
carry  on  business  with  foreign  countries  and  in  interstate  commerce. 

The  following  specific  recommendations  are  made : 

(i)  The  type  of  claim  intended  to  be  covered  by  the  statute  should 
be  defined.  The  statute  should  explain  whether  some  types  of  claims 
may  be  eliminated  at  the  motion  stage  on  the  basis  that  the  claim  arose 
out  of  a  method  of  property  transfer  which  is  contrary  to  the  public 
policy  of  the  state,  or  whether  the  court  may,  in  its  discretion,  determine 
the  existence  of  a  risk  of  double  liability  in  each  case  and  grant  or  deny 
the  motion  as  justice  may  require. 

(2)  Other  statutory  sections  dealing  with  the  problem  of  multiple 
claims  should  be  integrated  with  the  statute  of  limitations  device. 

The  adoption  of  a  statute  similar  to  that  used  in  New  York  to  pro- 
tect residents  against  risk  of  double  liability  would  be  particularly  use- 
ful in  cases  involving  foreign  adverse  claimants  and  would  be  of  less 
general  use  in  cases  involving  interstate  transactions.  The  Federal 
Interpleader  Act  affords  a  more  complete  protection  to  the  debtor,  for 
under  it  a  nonresident  can  be  subject  to  the  jurisdiction  of  the  court 
if  he  can  be  served  with  process  within  the  United  States.  However, 
the  Federal  Interpleader  Act  can  be  used  only  if  the  claim  exceeds  $500 
in  amount.  That  means  that  the  usefulness  of  a  statute  similar  to  that 
of  New  York  would  be  limited  to  interstate  cases  where  the  amount 
involved  is  over  $50  and  under  $500.  But  as  a  practical  matter,  it  might 
be  convenient  for  the  debtor  to  avail  himself  of  the  statutory  time 
limitation  where  proceedings  have  been  commenced  in  a  state  court. 
Federal  courts  are  often  less  available  in  terms  of  distance  and  expense, 
and  the  debtor  is  afforded  adequate  protection  against  the  risk  of 
double  liability  if  he  or  his  property  is  not  amenable  to  service  of  process 
in  other  jurisdictions.  Finally,  a  statute  similar  to  that  enacted  in  New 
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York  may  be  of  some  help  in  those  cases  where  the  required  diversity 
of  citizenship,  for  purpose  of  the  Federal  Interpleader  Act,  does  not 
exist."' 

It  may  therefore  be  concluded  that  while  the  New  York  legislation 
is  by  no  means  a  complete  answer  to  all  problems  of  multiple  claims 
against  resident  debtors,  it  is  a  useful  innovation  which  goes  considera- 
bly beyond  any  previous  state  legislation.  Other  states  might  well  con- 
sider the  adoption  of  a  similar  statute  to  minimize  the  danger  of  double 
liability  for  their  residents. 

losFrumer  questions  whether  relief  should  be  available  under  section  51-a  if  there 
is  a  remedy  under  the  Federal  Interpleader  Act.  Frumer,  "On  Revising  New  York 
Interpleader  Statutes,"  25  N.Y.U.L.Q.  Rev.  IZT,  805  (1950). 


APPENDIX  A 
New  York  Civil  Practice  Act,  §  51-A 

Action  to  be  commenced  within  one  year  after  notice. 

1.  No  action  for  the  recovery  of  any  sum  of  money  due  and  payable 
under  or  on  account  of  a  contract,  or  for  any  part  thereof,  shall  be  com- 
menced by  any  person  who  has  made  claim  to  said  sum,  after  the  expiration 
of  one  year  from  the  giving  of  notice,  as  hereinafter  provided,  to  the  said 
claimant  that  an  action  commenced  by  another  person  is  pending  to  recover 
said  sum  or  any  part  thereof  exceeding  fifty  dollars  in  amount.  The  limita- 
tion herein  prescribed  shall  not  be  construed  to  enlarge  the  time  within 
which  the  cause  of  action,  if  any,  of  the  said  claimant  would  otherwise  be 
barred. 

2.  If  any  person  shall  make  claim  for  the  recovery  of  any  sum  of  money 
due  and  payable  under  or  on  account  of  a  contract,  and  an  action  has 
theretofore  been,  or  shall  thereafter  be,  commenced  by  another  person  to 
recover  the  said  sum  or  any  part  thereof  exceeding  fifty  dollars  in  amount, 
the  defendant  in  such  action  may,  within  twenty  days  from  the  date  of 
service  upon  him  of  the  complaint  therein,  or  within  twenty  days  from  the 
date  of  receipt  by  him  of  said  claim,  whichever  shall  occur  later,  make  appli- 
cation to  the  court  in  which  the  said  action  is  pending,  upon  notice  to  the 
plaintiff,  for  an  order  permitting  the  defendant  to  give  notice  to  the  said 
claimant  that  such  action  is  pending.  The  court  in  which  such  action  is 
pending  must  grant  such  order  where  it  appears  that  a  person  not  a  party 
to  the  action  has  made  claim  against  the  defendant  for  the  said  sum  of 
money  or  a  part  thereof  exceeding  fifty  dollars  in  amount;  that  the  said 
action  was  brought  without  collusion  between  the  defendant  and  the  plain- 
tiff therein ;  and  that  the  said  claimant  cannot,  with  due  diligence,  be  per- 
sonally served  with  process  within  this  state.  Such  order  shall  provide, 
among  such  other  terms  and  conditions  as  justice  may  require,  that  notice 
shall  be  given  to  the  said  claimant  by  sending  by  registered  mail  a  copy  of  the 
summons  and  complaint  in  such  action  and  the  said  order  and  notice  ad- 
dressed to  the  said  claimant  at  his  last  known  address.  The  notice,  as  herein 
prescribed,  shall  be  in  substantially  the  following  form : 

"To :  Notice  is  hereby  given  to 

you  pursuant  to  an  order  of  the Court : 

County,  dated  the  ....  day  of 

19. . .,  that  an  action  has  been  commenced  against  the  undersigned 
and  a  summons  and  complaint  served  therein,  a  copy  of  each  of 
which  is  enclosed  herewith.  The  plaintiff  in  said  action  seeks  to 
recover  a  sum  of  money  to  which  you  have  made  claim.  The  said 
sum  exceeds  fifty  dollars  and  is  alleged  to  be  due  and  payable 
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under  or  on  account  of  a  contract.  Your  right  to  commence  an 
action  to  enforce  your  claim  to  the  said  money  or  to  intervene  in 
the  said  pending  action  is,  pursuant  to  Section  51 -a  of  the  Civil 
Practice  Act  of  the  State  of  New  York,  limited  to  one  year  and 
ten  days  from  the  date  of  said  order.  Nothing  contained  in  this 
notice  shall  be  construed  to  enlarge  the  time  within  which  your 
cause  of  action,  if  any,  would  be  barred  if  this  notice  had  not  been 
given." 

In  the  event  that  registration  of  mail  directed  to  any  country  or  part 
thereof  shall  be  discontinued  or  suspended,  notice  to  a  claimant  whose  last 
known  address  is  within  such  country  or  part  thereof,  as  the  case  may  be, 
shall  be  given  by  ordinary  mail,  under  such  terms  and  conditions  as  the 
court  may  direct. 

Proof  that  such  notice  has  been  mailed  shall  be  filed  within  ten  days  from 
the  date  of  the  order ;  otherwise  the  order  becomes  inoperative.  Upon  such 
filing,  notice  as  herein  prescribed  shall  be  deemed  to  have  been  given  on 
the  tenth  day  after  the  date  of  such  order. 

3.  Upon  proof  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  court, 
that  an  action  is  pending  therein  for  the  recovery  of  any  sum  of  money  due 
and  payable  under  or  on  account  of  a  contract,  and  that  some  person  not  a 
party  to  the  action,  without  collusion  with  the  defendant  in  the  said  pend- 
ing action,  has  claimed  or  demanded  the  said  sum  of  money  or  any  part 
thereof,  exceeding  fifty  dollars  in  amount,  and  that  the  defendant  in  said 
action  has  given  due  notice  to  the  claimant,  as  hereinbefore  prescribed,  that 
such  action  is  pending,  the  court  shall  make  an  order  staying  further  prose- 
cution of  the  said  action  for  a  period  not  to  exceed  one  year  from  the  date 
when  said  notice  shall  have  been  given  to  the  said  claimant. 

At  the  time  of  the  granting  of  such  order  or  at  any  time  thereafter,  the 
court,  upon  the  application  of  any  party,  must,  as  a  condition  of  the  granting 
of  the  said  order  or  its  continuation,  as  the  case  may  be,  impose  upon  the 
defendant  such  terms  as  justice  may  require  as  to  the  furnishing  of  an 
undertaking  in  an  amount  to  be  fixed  by  the  court,  or  in  lieu  thereof  the 
payment  into  court  of  such  a  sum. 

The  stay  as  herein  provided  shall  be  vacated  and  the  undertaking,  if  any 
has  been  given,  may  be  discharged  or  modified,  or  the  sum  deposited  re- 
mitted in  whole  or  in  part,  as  justice  may  require,  upon  proof  to  the  court 
by  any  party  to  the  said  action  that  the  said  claimant  has  intervened  therein 
or  has  instituted  another  action  in  any  court  of  this  state  to  recover  the  said 
sum  of  money  or  any  part  thereof  exceeding  fifty  dollars  in  amount. 

An  application  for  any  relief  as  prescribed  in  this  section  must  be  made 
on  notice  to  all  other  parties  to  the  action. 

4.  Whenever  claims  are  made  by  two  or  more  persons,  each  claiming  a 
right  to  recover  the  same  sum  of  money  due  and  payable  under  or  on 
account  of  a  contract  on  behalf  of  the  same  person  on  the  ground  that  each 
respectively  is,  to  the  exclusion  of  the  other,  the  duly  authorized  deputy. 
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officer  or  agent  to  demand,  receive,  collect,  sue  for  or  recover  the  same 
sum  of  money,  due  and  payable  under  or  on  account  of  a  contract,  or  any 
part  thereof,  exceeding  fifty  dollars  in  amount,  for  and  on  behalf  of  the 
said  person,  each  said  claim  shall  be  deemed  an  adverse  claim.  Any  person 
making  such  a  claim,  as  herein  defined,  shall  for  the  purposes  hereof  be 
deemed  an  adverse  claimant,  notwithstanding  an  action  has  been  commenced 
in  the  name  of  or  on  behalf  of  the  person,  of  or  for  which  he  claims  he  is 
the  duly  authorized  deputy,  officer  or  agent,  and  any  such  adverse  claimant 
may  be  notified  of  the  pendency  of  an  action  as  herein  provided  and  may 
intervene  in  such  pending  action  and  be  designated  as  claiming  to  be  or  as 
the  alleged  deputy,  officer  or  agent  of  the  said  person. 

5.  Whenever  an  action  has  been  commenced  for  the  recovery  of  any 
sum  of  money  due  and  payable  under  or  on  account  of  a  contract  and  the 
records  of  the  defendant  therein  show  that  (i)  a  person  other  than  the 
plaintiff,  or  (2)  a  person  appearing  thereon  to  be  a  deputy,  officer  or  agent 
of  the  plaintiff,  has  the  right,  exclusive  of  other  deputies,  officers  or  agents 
of  the  plaintiff,  to  demand,  sue  for  and  recover  the  same  sum  of  money  or 
any  part  thereof  exceeding  fifty  dollars  in  amount,  either  in  his  own  name, 
on  his  own  behalf,  or  the  plaintiff,  and  the  defendant  has  received  no  notice 
of  transfer,  revocation,  or  other  change  in  right  or  authority  acceptable 
to  it,  the  person  so  appearing  on  the  said  records  shall  be  deemed  to  have 
made  an  adverse  claim  to  the  said  sum  of  money  or  any  part  thereof  and 
may  be  treated  for  the  purpose  of  the  pending  action  as  an  adverse  claimant. 

APPENDIX  B 

United  States  Code,  Title  28,  §  1335 

interpleader 

(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action 
of  interpleader  or  in  the  nature  of  interpleader  filed  by  any  person,  firm, 
or  corporation,  association,  or  society  having  in  his  or  its  custody  or  posses- 
sion money  or  property  of  the  value  of  $500  or  more,  or  having  issued  a  note, 
bond,  certificate,  policy  of  insurance,  or  other  instrument  of  value  or  amount 
of  $500  or  more,  or  providing  for  the  delivery  or  payment  or  the  loan  of 
money  or  property  of  such  amount  or  value,  or  being  under  any  obligation 
written  or  unwritten  to  the  amount  of  $500  or  more,  if 

(i)  Two  or  more  adverse  claimants,  of  diverse  citizenship  as  defined 
in  section  1332  of  this  title,  are  claiming  or  may  claim  to  be  entitled  to  such 
money  or  property,  or  to  any  one  or  more  of  the  benefits  arising  by  virtue 
of  any  note,  bond,  certificate,  policy  or  other  instrument,  or  arising  by  virtue 
of  any  obligation;  and  if  (2)  the  plaintiff  has  deposited  such  money  or 
property  or  has  paid  the  amount  of  or  the  loan  or  other  value  of  such  instru- 
ment or  the  amount  due  under  such  obligation  into  the  registry  of  the  court, 
there  to  abide  the  judgment  of  the  court,  or  has  given  bond  payable  to  the 
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clerk  of  the  court  in  such  amount  and  with  such  surety  as  the  court  or  judge 
may  deem  proper,  conditioned  upon  the  compliance  by  the  plaintiff  with  the 
future  order  or  judgment  of  the  court  with  respect  to  the  subject  matter 
of  the  controversy. 

(b)  Such  an  action  may  be  entertained  although  the  titles  or  claims  of 
the  conflicting  claimants  do  not  have  a  common  origin,  or  are  not  identical, 
but  are  adverse  to  and  independent  of  one  another.  June  25,  1948,  c.  646,  62 
Stat.  931. 

United  States  Code,  Title  28,  §  2361 

process  and  procedure 

In  any  civil  action  of  interpleader  or  in  the  nature  of  interpleader  under 
section  1335  of  this  title,  a  district  court  may  issue  its  process  for  all  claim- 
ants and  enter  its  order  restraining  them  from  instituting  or  prosecuting 
any  proceeding  in  any  State  or  United  States  court  affecting  the  property, 
instrument  or  obligation  involved  in  the  interpleader  action  until  further 
order  of  the  court.  Such  process  and  order  shall  be  returnable  at  such  time 
as  the  court  or  judge  thereof  directs,  and  shall  be  addressed  to  and  served 
by  the  United  States  marshals  for  the  respective  districts  where  the  claim- 
ants reside  or  may  be  found. 

Such  district  court  shall  hear  and  determine  the  case,  and  may  discharge 
the  plaintiff  from  further  liability,  make  the  injunction  permanent,  and 
make  all  appropriate  orders  to  enforce  its  judgment.  June  25,  1948,  c.  646, 
62  Stat.  970,  amended  May  24,  1949,  c.  139,  §  117,  63  Stat.  105. 
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